s?- 


STEVENS  AN] 

r.sTAlil.ISTTi 

Law 

THE  CHE. 


STEVENS  A> 
these  old-ostabl 
many  iiuproveii 
made    anangeu 

I  vii  y  <  ":i<t'  of  wl 

The  Staxct 
Printers,  and  su 

Mkws'  A>'X1 
fouits   will    be 

'     I 


UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELFS 


SCHOOL  OF  LAW 
LIBRARY 


B,  LONDON. 

RTS. 

DEST- 


roprietors  of 
lition  to  the 
y  have  now 
Summary   of 

the  Queen's 

the  Superior 
ing  it    at   a 


>5 


^ttves^  ^.  y.Uc^et\s. 


Inner  Temple. 


h.    cuuiiuiiijr* 

Annual  Subsceiption  from  Janvaky,  189o. 

Reports  with  Quarterly  Digest         .        -        -        - 

and  Statutes  - 
Reports,  Digest,  Statutes,  and  Mews'  Annual   Digest 


£2  :18  :  0 
3  :  4:0 
3:10  :  0 


5.  Complete  Quarterly  Digest. 

'Jlii'  i-  ;iii  .Miih:ilp'fi>  il  lii'.'ist  of  fht>  Siihjirt- Mutter  of  every  Reiwrted  Case  in 
tlie  Law  Jouunal  litruuTS,  Law  Hiroins,  Law  Times,  Weekly  liEPORXEE, 
Times  Law  Kei-obts,  kc. 


Subscribers  to  the  LAW  JOURNAL  REPORTS  have  the  additional  advantage 
of  obtaining,  for  a  further  Subscription  of  £1  per  annum, 

THE    LAW    JOURNAL    NEWSPAPER, 

Publii'lifd  Weekly  (price  (irf.)'  coiitaiiiiiig  the  best  weekly  Notes  of  all  decided  Cases  of 
the  week.  New  Orders  and  Hules  oi  Court,  Canst;  Lists,  Articles  by  Eminent  Specialists, 
Personal  information,  Notices  of  all  new  Law  Books,  &c. 


A  Catalogue  of  New  Law  ll'nrl.ii  gratis  on  application. 


STEVENS  AND  SONS,  LIMITED,   119  &  120,  CHANCERY  LANE,  LONDON. 

NOW  READY.    Vols.  i.  &  ii.:  Abandonment  — Amendment. 


Roi/al  Svo.,  hound  in  half  rclhtm.     Price  2b%.  jwr  Vol.,  net. 

RULING  CASES: 

AERANGED,  ANNOTATED,  AND  EDITED  BY 

ROBERT    CAMPBELL,    M.A., 

0/  Lincoln's   Inn,    Burr Isttr-iit- Law,  Advocate   of  the    Scotch   Bar. 
ASSISTED  BY  OTHER  MEMBERS  OF  THE  BAR. 

WITH      AMERICAN      NOTES 

By  lEVINQ  BROWNE, 

Formerhj  Editor  of  the  American  Reports,  ^-c. 

i^  Subscribers  for  Five  Volumes  in  advance  will  be  entitled  to  them 
at  £  1  per  Volume. 


PLAN  OF  THE  WORK. 

It  is  intended  in  this  Work  to  collect  and  arrange  in  alphabetical  order  of 
subjects  all  the  useful  authorities  of  English  Case  Law,  from  the  earliest 
l^eriod  to  the  present  time,  on  points  of  general  application. 

The  matter  under  each  alphabetical  heading  is  arranged  in  sections,  in  an 
order  indicated  at  the  commencement  of  the  heading.  The  more  important 
and  Euling  Cases  are  set  forth  at  length,  subject  onlj-  to  abridgment  where 
the  original  report  is  unnecessarily  diffuse.  The  effect  of  the  less  important 
or  subordinate  cases  is  stated  briefly  in  the  Notes. 

The  aim  of  the  Work  is  to  furnish  the  practitioner  with  English  Case 
Law  in  such  a  form  that  he  will  readily  find  the  information  he  requires  for 
ordinary  purposes.  The  Ruling  Case  will  inform  him,  or  refi-esh  his  memory, 
as  to  the  principles  ;  and  the  Notes  will  show  in  detail  how  the  jDrinciijles 
have  been  applied  or  modified  in  other  cases. 

The  American  Notes,  by  Mr.  Irving  Browne,  are  intended  j)rimarily 
or  American  use ;  but  it  is  also  considered  that,  particularly  on  some  points 
which  have  been  much  discussed  in  American  Cases,  they  may  be  of  consider- 
able value  to  practitioners  here  and  in  the  colonies. 

Each  volume  of  the  Work  will  contain  an  Alphabetical  Table  of  Cases 
reported  or  referred  to  ;  and  when  the  Work  is  complete  there  will  be  a 
General  Index  of  Subjects  as  well  as  a  Table  of  Cases  for  the  whole. 

It  is  estimated  that  the  Work  will  bo  carried  out  in  about  25  Volumes,  of 
the  size  of  an  average  volume  of  the  "  Law  Reports  "  (about  800  pages),  and 
issued  at  the  rate  of  5  volumes  per  annum. 

*\^*  Prospectus  yraiis  on  application. 

*«*  All  Standard  Law  Works  are  kept  in  stock,  in  law  calf  and  other  bindings. 


THE    LAW 


KKLATIXG    TO 


PARTICULAES 

AND 

CONDITIONS   OF   SALE 

ON  A  SALE  OF  LAND. 


BY 

WILLIAM   FREDERICK   WEBSTER,    M.A., 

Ml  '  ' 

OF    I.IXCOr.N's   INK,    ESQ.,    BARKI.STER-AT-LAW  ; 
LATE    WUEWELI.    SCHOLAR    IX   THE    UN'IVERSITy   OF   CAMBRIDGE. 


LONDON: 

STEVENS    AND    SONS,    LIMITED, 

^nto  4!uI)Ii.'iI)n".')  luvir  DooI-.-'icIIrn;, 
119,    CHANCERY    LANE. 

1889. 


T 


LONDON : 
TEINTED   BY   C.    Y.    EOWOETH,    GEEAT   NEW   STEEET,    FETTEE   lANE. 


PREFACE. 


An  apology  is  needed  for  the  publication  of  a  book 
which  seems  to  enter  into  competition  with,  the  well- 
known  treatises  of  Lord  St.  Leonards  and  Mr.  Dart 
on  ''  Vendors  and  Purchasers."  My  justification  for 
venturing  upon  such  classical  ground  is  that  the  limited 
scope  of  my  Book  has  enabled  me  to  enter  into  more 
detail,  and  to  make  a  more  systematic  arrangement  of 
the  subject-matter.  I  have  not  written  a  treatise  on  the 
whole  Law  of  Vendor  and  Purchaser,  nor  have  I  devoted 
any  part  of  the  Book  to  the  general  law  of  capacity  to 
contract  and  the  validity  of  contracts,  or  to  the  dis- 
cussion of  points  of  real  property  law.  Part  I.  of  the 
Book  treats  of  the  relation  of  Vendor  and  Purchaser 
from  the  standpoint  of  the  vendor's  duty  in  prej^aring 
the  joarticulars,  and  of  the  purchasers  remedies  for  the 
vendor's  misdescrijDtion ;  and  Part  II.  discusses  each 
separate  matter  dealt  with  in  the  usual  conditions  of 
sale. 

My  indebtedness  to  the  last  edition  of  Mr.  Dart's 
treatise,  both  as  a  guide  to  the  authorities  and  as  an 
expositor  of  the  law,  requires  to  be  acknowledged  here. 
There  are  very  few  reported  decisions  wliicli  I  have  been 
able  to  unearth  which  are  not  mentioned  in  Mr.  Dart's 
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book,  aiul  aro  at  tlu^  saim'  tiiiic  wortli  mentioning.  My 
c-liicf  additions,  as  regards  the  substance  of  the  laAV,  arc 
derived  from  decisions,  of  which  only  a  portion  is  men- 
tioned in  the  existing  text-books — apparently  because 
that  portion  alone  appears  in  the  head-notes  of  the 
rejiorts.  But  I  have  carefully  searched  the  records  for 
points  not  appearing  or  likely  to  appear  in  the  decisions, 
more  particularly  the  working  out  of  an  order  for 
compensation.  It  may  be  added  that  the  references  to 
the  records  in  this  Book  arc  few  compared  Avitli  the 
decrees,  orders,  master's  rej)orts,  &c.  which  I  have 
insjDccted. 

I  have  tried,  as  far  as  j)ossible,  to  avoid  a  too  general 
fault  in  legal  text-books, — that  of  citing  several  authori- 
ties for  each  proposition  of  law.  This  practice  reaches 
its  fullest  development  in  treatises  which  have  been 
re-edited  several  times.  In  such  books,  not  only  are 
authorities  unnecessarily  accumulated,  but  criticisms  on 
former  authorities  are  relegated  to  a  foot-note,  where  it 
is  not  at  all  uncommon  to  read,  after  a  citation  of,  say, 
Jones  V.  Smith,  the  words  ''  but  see  and  distinguish 
Broivn  v.  llohinson.''''  An  editor  who  performs  his  work 
in  this  spirit,  has,  it  seems  to  me,  attained  the  ultima 
Tlmle  of  editorial  self-effacement.  It  is  surely  the  duty 
of  the  text-writer  or  editor  himself  to  ''  see  and  dis- 
tinguish "  Broivn  v.  Rotjinson,  and  not  to  leave  this 
sometimes  troublesome  and  difficult  business  to  his 
reader,  who,  perhaps,  is  working  against  time,  and 
can  ill  afford  to  spend  two  minutes  in  looking  up  an 
unnecessary  reference. 

The  cases  are  brought  down  to  the  following  pages 
in  the  several  reports : — in  the  Law  Ileports,  down   to 
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40  Cli.  D.  p.  384,  20  Q.  B.  D.  p.  393,  and  the  end 
of  13  App.  Ca.  ;  in  tlic  Iri.sli  LaAv  Reports,  down  to 
Vol.  21,  p.  583,  and  Vol.  22,  p.  673;  and  down  to 
58  L.  J.  Ch.  184,  58  L.  J.  Q.  13.  160,  60  L.  T.  N.  S.  04, 
and  37  W.  R.  352.  Tlie  decisions  in  the  Court  of  Appeal 
are,  in  the  case  of  the  Law  Reports,  distinguished  as 
'^Ch.  Div."  and  "  Q.  B.  Div."  ;  those  in  the  Court 
below  being  "  Ch.  D."  and  "  Q.  B.  D."  respectively. 

My  thanks  are  due  to  Mr.  D.  M.  Robertsox- 
Macdoxald  and  Mr.  J.  E.  H.  Bexx,  both  of  the  Equity 
Bar,  for  help  in  the  revision  of  the  proofs  and  compila- 
tion of  the  Index. 

W.  F.  W. 


3,  Stone  Buildings,  Lincoln's  Inn, 
3Iarch,  1889. 
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Part  I. 

PARTICULARS  OF  SALE  AND  THE  PURCHASER'S 
REMEDIES  FOR  A  MISDESCRIPTION  BY  THE 
VENDOR. 

INTRODUCTION. 


ERRATA. 


Page  304,  line  12  from  top,/w  "  purchaser"  read  "  vendor." 

443,  "Reversion,  prior  sale  of,"  &c.,for  272,  274,  read  198. 


(Art.  19),  entitled  to  relief  as  mentioned  in  Arts,  23 — 27. 

Art.  2.  If  the  vendor  be  a  trustee,  lie  lias  a  twofold  duty  to 
perform;  not  only  must  lie,  as  must  an  ordinary  vendor,  de- 
scribe tlie  property  correctly  so  as  not  to  deceive  tlie  pm^cliaser, 
but  liis  description  should  also  be  accm-ate  in  tlie  interests  of 
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Part  I. 

PARTICULARS  OF  SALE  AND  THE  PURCHASER'S 
REMEDIES  FOR  A  MISDESCRIPTION  BY  THE 
VENDOR. 

— ♦ 

INTEODUCTION. 

Note. — This  Introductory  Chapter  contains  a  digest  of  the  legal  prin- 
ciples which  are  repeated,  exjDlained  and  illustrated  in  the 
remainder  of  Part  I.  of  this  Book,  pp.  9 — 169. 

Art.  1.  On  a  sale  of  land  it  is  tlie  duty  of  tlie  vendor  to 
describe  tlie  property  accm\ately,  and  in  unambiguous  language, 
to  make  no  mistakes  concerning  it,  and  to  mention  any  latent 
defects  in  it,  or  any  incumbrances  affecting  it  wliicb  he  does 
not  intend  to  pay  off.  Neglect  of  this  duty  may  be  called 
briefly  '*  misdescription."     See  Chap.  I.  pp.  9 — 17. 

If  the  pm-chaser  is  induced  (Art.  18)  tlirough  the  vendor's 
misdescription  (Art.  20)  to  buy  property  which  he  would  not 
otherwise  have  bought,  or  to  give  a  higher  price  than  he  would 
otherwise  have  given,  he  is,  subject  to  the  law  as  to  notice 
(Art.  19),  entitled  to  relief  as  mentioned  in  Arts.  23 — 27. 

Art.  2.  If  the  vendor  be  a  trustee,  he  has  a  twofold  duty  to 
perform;  not  only  must  he,  as  must  an  ordinary  vendor,  de- 
scribe the  property  correctly  so  as  not  to  deceive  the  pm'chaser, 
but  his  description  shoidd  also  be  accm-ate  in  the  interests  of 
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his  cenfui  que  fni.sf.  lie  must  not  oiuit  any  matter  enhaucing 
the  vahie,  or  insert  nnuccessarily  imything  disparaging.  See 
Tart  II.  Chai..  XYI. 

Art.  ;{.  II'  the  vendor  intends  to  reserve  any  easements  over 
tlie  land,  or  rights  inconsistent  w  illi  the  full  enjoyment  thereof, 
he  must  express  liis  intention  in  clear  and  e.\] "licit  language. 
See  Chai^.  I.  p.  10. 

Art.  4.  If  the  particidars  or  conditions  contain  any  under- 
taking on  the  part  of  the  vendor,  the  i)m-chaser  will  be  entitled 
to  specific  performance  of  such  undertaking,  if  possible ;  if  not, 
to  the  relief  mentioned  in  ^^'ts.  28 — 27.     See  Chap.  I.  p.  lo. 

Art.  0.  If  the  property  be  correctly  described  in  the  parti- 
culars, but  the  vendor  afterwards  alters  the  property  so  as  to 
make  the  description  incorrect,  the  purc'haser  will  be  entitled 
to  the  same  relief  as  if  the  vendor  had  misdeseribed  the  pro- 
perty :  p.  16. 

Art.  6.  If  the  description  given  in  the  particulars,  though 
false  at  the  date  of  the  sale,  is  made  true  by  an  alteration  in  the 
property  before  the  date  fixed  for  completion,  there  is  no  mis- 
description :  p.  16. 

Art.  7.  Where  the  description  is  the  usual  and  proper  de- 
signation of  the  property,  the  purchaser  cannot  complain,  even 
if  he  is  deceived  by  such  description  :  p.  17. 

Art.  8.  Where  it  is  clear  that  a  literal  interpretation  of  a 
description  in  the  particulars  would  contravene  a  general  rule 
of  law  or  universal  custom,  and  the  description  is  capable  of  a 
modified  interpretation  or  limited  ai^jilication  which  would 
make  it  true,  the  purchaser  cannot  complain  that  he  was  de- 
ceived by  such  description  :  p.  17. 

Art.  9.  Misdescription  is  of  three  sorts  : — (1)  positive  mis- 
description or  "misrepresentation";  (2)  negative  misdescription 
or  "  omission  ";  (3)  ambiguity. 
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Art.  10.  Misrepresentation  is  the  statement  that  a  fact  or 
state  of  things  exists,  or  that  the  property  sold  is  of  a  certain 
nature  or  quality,  when  the  contrary  is  the  case.  A  statement 
though  capable  of  an  interpretation  which  would  make  it  true 
will  be  treated  as  a  misrepresentation — (i)  if,  under  all  the 
circumstances,  it  is  equivalent  to  an  active  misstatement  of  fact, 
as,  for  instance,  where  the  particulars  contain  such  minute 
information  as  to  certain  defects  as  to  imply  the  non-existence 
of  other  defects  of  the  same  kind ;  (ii)  if  the  statement  is 
capable  of  two  interpretations,  and  the  interpretation  which 
would  make  the  statement  true  is  one  Avhich  would  not  be  likely 
to  occur  to  a  person  of  ordinary  sense  exercising  ordinary  care. 
The  silence  of  the  vendor  may,  under  certain  circumstances, 
amoimt  to  misrepresentation.     See  Chap.  II.  pp.  18 — 23. 

Art.  11,  Misrepresentation,  in  order  to  entitle  the  purchaser 
to  relief,  must  be  misrepresentation  of  fact.  Misrepresentation 
of  a  matter  of  opinion  or  of  law  is  not  enough.    See  pp.  23 — 30. 

Art.  12.  The  vendor  may  use  laudatory  epithets  for  the 
pm-pose  of  puffing  the  property,  or  make  statements  as  to  its 
value,  or  as  to  probable  profits,  chances,  risks,  or  other  matters  of 
opinion ;  and  though  the  Court  may  consider  such  epithets  and 
statements  of  oijinion  not  to  be  justified  by  the  facts,  yet  if  the 
statement  involve  no  misrepresentation  of  a  specific  fact  the 
purchaser  will  not  be  entitled  to  relief.  See  Chap.  II.  pp. 
23—28. 

Art.  13.  a  representation  of  intention,  if  true  at  the  time  it 
is  made,  is  not  falsified  by  an  alteration  of  that  intention.  A 
misrejDresentation  of  intention  is  a  misrepresentation  of  fact. 
A  representation  of  the  vendor's  intention  may  be  equivalent  to 
an  undertaking  or  contract.     See  Chap.  II.  pp.  30—34. 

Art.  14.  Omission  is  the  neglect  of  the  vendor  to  mention 
defects,  incumbrances,  or  damaging  facts,  which  the  vendor 
ought  to  mention.  The  vendor  ought  to  mention  all  matters 
affecting  the  value  of  the  property  except  the  following  : — 

(a)  Patent  defects.    A  patent  defect  is  a  defect  in  the  physical 
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condition  ol'  tlu'  property  Avliicli  a  piircliascr  Avould  be  likely  to 
discover  if  lie  inspected  llu'  i)roperty  mtli  ordinary  care.  A 
latent  defect  is  one  which  a  ])urchaser  inspecting  the  property 
with  ordinary  care  would  not  be  likely  to  discover. 

(b)  Defects  to  which  land  usually  is  subject. 

(c)  Defects  necessarily  or  usually  inherent  in  land  of  the  same 
tenure  as  that  which  is  being  sold. 

(d)  Local  and  public  Acts  affecting  the  property. 

(e)  Usual  and  well-known  customs  as  to  the  rights  of  tenants 
or  mining  rights. 

(f)  The  result  of  a  recent  valuation  of  the  property,  or  of  a 
previous  attempt  to  sell.     See  Chap.  III.  pp.  35 — 42. 

Art.  15.  If  the  vendor  industriously  conceals  a  patent  defect, 
or  makes  a  misrepresentation  concerning  that  or  any  other 
matter  which  he  is  not  bound  to  disclose,  the  purchaser  will  be 
relieved.     See  Chap.  IV.  pp.  43 — 45. 

Akt.  1 6.  An  ambiguity  is  a  statement  which  is  literally  true, 
but  which  is  susceptible  of  another  meaning,  which  latter 
meaning  might  easily  occur  to  a  person  of  ordinary  sense 
exercising  ordinary  care.  If  the  meaning  which  would  make 
the  statement  true  is  one  which  would  not  be  likely  to  occur  to 
a  person  of  ordinary  sense  exercising  ordinary  care  as  a  possible 
meaning,  the  statement  is  more  than  an  ambiguity,  it  is  a  mis- 
representation. See  Art.  10.  If  the  other  or  untrue  meaning 
is  one  not  likely  to  occur  to  a  person  of  ordinary  sense  exercising 
ordinary  care,  then  the  fact  that  the  statement  is  capable  of 
being  misconstrued  by  an  extraordinarily  stujnd  or  careless 
person  does  not  make  it  an  ambiguity.  If  the  purchaser  com- 
plains of  an  ambiguity,  he  must  tell  the  Court  in  what  sense  he 
understood  it.     See  Chap.  V.  pp.  46 — 48. 

Art.  17.  In  the  case  of  a  mistake  caused  by  an  ambiguity, 
the  purchaser  will  not  be  entitled  to  relief  if  the  particulars  or 
conditions  contain  some  other  statement  from  which  the  pur- 
chaser could  have  inferred  the  truth :  p.  48.  And  see 
Art.  19. 
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Art.  18.  The  purchaser  cannot  complain  of  a  misdescription 
if  he  was  not  deceived  by  it,  or  if  he  was  not  induced  by  it 
either  to  purchase  something  which  he  would  not  otherwise 
have  purchased,  or  to  give  a  higher  price  than  he  would  have 
given  had  he  not  been  deceived.     See  Chap.  YI.  pp.  49 — 63. 

Art.  19.  In  the  absence  of  any  active  misrepresentation,  the 
purchaser  cannot  complain  that  he  was  misled  where  he  is  fixed 
wdth  notice  of  the  true  state  of  facts.  The  purchaser  is  held  to 
be  fixed  with  notice — (1)  of  all  patent  defects  (see  Ai't.  14)  ; 
(2)  of  all  facts  stated  in  the  particulars,  or  in  the  plan  if 
incorporated  with  the  agreement  for  sale,  or  referred  to,  and  a 
reasonable  oj)portunity  for  inspection  offered ;  (3)  of  the  contents 
of  a  lease  or  other  docimient  to  which  the  particulars  refer  the 
j)m-chaser  for  notice,  provided  reasonable  opportunity  for  in- 
spection is  offered.     See  Chap.  YII.  pp.  64 — 73. 

An  active  misrepresentation  by  the  vendor  excludes  notice. 
Chap.  II.  pp.  19—23. 

Art.  20.  Except  in  cases  of  "  common  mistake  "  and  great 
hardship  the  pm-chaser  will  not  be  entitled  to  relief  on  the 
ground  of  a  mistake  made  by  himself  and  not  caused  by  the 
vendor.  Common  mistake  is  a  mistake  of  fact  common  to  both 
parties  and  of  such  a  natm-e  that  to  enforce  the  contract  would 
inflict  very  great  hardship  on  one  of  the  parties.  See  Chap.  VIII. 
pp.  74—81. 

Art.  21.  The  purchaser  is  entitled  to  relief  (see  Aits.  23 — 
27),  whether  the  misdescription  was  innocent  or  fraudulent. 
But  a  fraudulent  misdescription  will  entitle  a  purchaser — (a)  to 
relief  after  completion;  (b)  to  damages  for  loss  of  bargain  where 
an  innocent  misdescription  would  only  have  entitled  him  to  re- 
cover exj)enses  actually  incurred ;  and  (c)  to  rescind  in  cases 
where  an  innocent  misdescription  might  only  have  entitled  him 
to  demand  compensation.     See  Chap.  IX.  pp.  82 — 89. 

A  fraudulent  misdescription  is  a  false  statement  made  by  a 
person  knowing  it  to  be  false,  or  not  caring  whether  it  be  true 
or  false,  or  believing  it  to  be  true  without  having  reasonable 
ground  fur  such  belief. 
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Art.  '22.  An  innocent  misroprosontation  made  l»y  the 
auctioneer  or  other  person  employed  It}'  the  vendor  as  liis 
agent  to  sell  the  property  -will,  if  made  in  the  ordinary  course 
of  business  as  auctioneer  or  agent  for  sale,  have  the  same  effect 
on  the  rights  of  the  vendor  and  purchaser  as  an  innocent 
misrepresentation  made  by  the  vendor  himself. 

If  the  vendor  authorize  his  agent  to  make  a  representation 
which  the  vendor  knows  to  be  untrue,  the  vendor  is  guilty  of 
fraud. 

If  the  vendor  knowingly  and  purposely  refer  tlie  piu'chaser  to 
an  ignorant  agent  for  information,  the  vendor  is  liable  as  for 
fraud  if  the  agent  makes  any  misrepresentation. 

If  the  vendor  knows  that  his  agent  has  made  a  misrepre- 
sentation, and  does  not  correct  it,  the  vendor  will  (probably)  be 
liable  for  fraud. 

If  a  fraudulent  misrepresentation  tending  to  the  benefit  of 
the  vendor  has  been  made  by  the  agent  in  the  course  of 
business  and  acting  within  tlie  limits  of  the  authority  ordinarily 
given  to  an  agent  for  sale,  the  vendor  is  liable  as  for  fraud. 
See  Chap.  X.  pp.  90—93. 

Art.  23.  The  pui'chaser  can,  if  he  asks  for  relief  before  the 
conveyance  is  executed,  compel  the  vendor  to  make  good  any 
errors  or  representations  contained  in  the  written  contract  if  it 
be  possible  for  the  vendor  to  do  so,  unless  this  would  lead  to  a 
breach  of  trust,  or  contravene  some  express  enactment,  or  be 
prejudicial  to  the  interests  of  third  persons  in  the  property  sold, 
or  would  inflict  great  hardship  on  the  vendor.  See  Chap.  XIII. 
p.  99. 

Art.  2-1.  If  the  vendor  cannot  or  if  the  Court  refuses  to 
compel  the  vendor  to  make  good  the  eiTor  or  representation, 
then,  in  the  absence  of  any  previous  agreement  between  the 
parties  as  to  compensation,  the  rights  of  the  vendor  and 
pm'chaser,  in  case  the  application  for  relief  is  made  before  the 
conveyance  is  executed,  are  as  follows  :  — 

(i)  The  Court  will,  at  the  desire  of  the  purchaser,  rescind 
the  contract  if  the  en'or  or  representation  was  in  an  essential 
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matter,  altliougli  the  vendor  ^^'ould  prefer  to  complete,  giving 
compensation.     See  Chap.  XIV.  pp.  102 — 118. 

(ii)  The  Court  will,  at  the  desire  of  the  vendor,  decree  partial 
performance  with  compensation  if  the  error  or  representation 
was  in  a  non-essential  matter,  and  was  not  made  fraudulently 
[and  if  compensation  can  be  fairly  assessed],  although  the 
pmx'haser  would  prefer  to  abandon  the  contract.  See  pp.  131 — ' 
154. 

(iii)  The  Com-t  will,  at  the  desire  of  the  pm'chaser,  decree 
partial  performance  with  compensation,  although  the  error  or 
misrejiresentation  was  in  a  matter  which  would  usually  be 
regarded  as  essential,  and  even  though  the  vendor  would  prefer 
to  abandon  the  contract,  provided  that  the  error  or  representa- 
tion was  contained  in  the  written  contract,  and  that  compen- 
sation can  be  fairly  assessed.     See  pp.  131 — 154. 

(iv)  If  comiDensation  is  refused  on  the  ground  that  it  cannot 
be  fairly  assessed,  the  pm^chaser  may  rescind  [or  at  his  option 
accept  an  indemnity,  p.  155].  If  the  Court  refuses  to  decree 
either  compensation  or  an  indemnity,  the  purchaser  is  entitled  to 
have  the  contract  completed  as  far  as  the  vendor  can  complete  it. 

An  "  essential "  error  or  representation  is  one  whereby  the 
purchaser  was  induced  to  pru'chase  something  which  but  for 
such  error  or  representation  he  would  never  have  purchased 
at  all. 

A  "  non-essential "  error  or  representation  is  one  the  only 
effect  of  which  was  to  induce  the  piu-chaser  to  give  a  higher 
price  than  he  would  otherwise  have  given. 

Art.  25.  Where  the  purchaser  is  entitled  to  rescind  the 
contract  he  is  also,  in  the  absence  of  stipulation,  entitled  to 
recover  his  deposit  with  interest  at  4/.  per  cent.,  and  also,  by 
way  of  damages,  the  expenses  of  and  incidental  to  the  sale 
properly  incmTcd  by  the  purchaser.  If  the  vendor  has  been 
guilty  of  fraud  or  wilfully  refuses  to  complete,  the  purchaser 
will  be  entitled  to  damages  for  the  loss  of  his  bargain.  See 
Chaps.  XV.  and  XVI.  pp.  119—130. 

Art.  26.  After  the  conveyance  lias  been  executed  tlie  pur- 
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chaser  will  not  1)0  (.■utitled  to  relief  other  than  that  which  he 
may  obtain  under  the  covenants  for  title  or  tlio  condition  for 
compensation,  except  in  tlic  follomng  cases : — (1)  Where  there 
are  incumbrances  whicli  have  been  created  by  the  vendor  him- 
self or  are  covered  by  the  covenants  for  title  tlio  purchaser 
may  liave  them  paid  out  of  the  unpaid  purchase-money;  (2) 
where  the  vendor  has  been  guilty  of  fraud,  or  a  "  common 
mistake "  has  been  made  (see  Art.  20),  the  execution  of  the 
conveyance  does  not  bar  the  purchaser's  right  to  relief.  See 
Chap.  XX.  pp.  158—160. 

AiiT.  27.  If  the  error  or  representation  is  not  contained  in 
the  written  contract,  then — 

(i)  Tlie  vendor  cannot  enforce  specific  performance  of  the 
contract  without  making  good  the  error  or  representation,  or 
giAing  compensation  therefor.  If  the  error  or  representation 
be  essential,  or  if  the  vendor  made  it  fraudulently^  the  vendor 
cannot  enforce  partial  performance  even  with  compensation. 

(ii)  The  purchaser  cannot  enforce  partial  performance  with 
compensation. 

(iii)  If  the  error  or  representation  be  essential,  the  purchaser 
may  rescind  and  obtain  the  ancillary  relief  mentioned  in  Art.  25. 
See  Chap.  XXI.  pp.  161— IGO. 


(   ^>   ; 


CHAPTER  I. 

MISDESCRIPTION. 

On  a  sale  of  laud,  it  is  the  duty  of  the  veudor  to  describe  the  Duty  of 
property  accui'ately  and  iu  unambiguous  language,  to  make  no 
misstatements  concerning  it,  and  to  mention  any  latent  defects 
in  it,  or  any  incumbrances  affecting  it  which  he  does  not  intend 
to  pay  off.  Neglect  of  this  duty  may  be  called  briefly  mis- 
description. 

If  the  vendor  be  a  trustee  he  has  a  twofold  duty  to  perform ;  Trustee, 
not  only  must  he,  as  an  ordinary  vendor  must,  describe  the  pro- 
perty correctly,  so  as  not  to  deceive  the  purchaser,  but  his 
description  should  also  be  accurate  in  the  interests  of  his  cestui 
que  truat.  He  must  not  omit  any  matter  enhancing  the  value  or 
insert  unnecessarily  anything  disparaging.  See  f lu-ther  as  to  this. 
Chap.  XXXVII.  on  Depreciatory  Conditions,  p.  358. 

The  following  are  some  instances  of  misdescription,  but  many  Examples  of 
more  will  be  found  in  Chap.  XIV.  pp.  105—117  :—  SoJ?^"'"'''^" 

Four  undivided  sevenths  of  seven  acres  described  as  "fom* 
acres"  :  Arnold  v.  Arnold,  14  Ch.  Div.  270. 

Redeemed  land  tax,  consisting  of  several  simis  charged  on 
separate  parts  of  the  property,  described  as  an  aggregate  amount 
charged  on  the  whole  property  :  Cox  v.  Corenfon,  8  Jiu'.  N.  8. 
1142. 

Leaseholds  described  as  being  sold  ''  by  order  of  the  execu- 
tors," which  were  in  fact  being  sold  by  the  administrator  de 
bonis  non  of  the  testator,  with  the  will  annexed,  durante  absentia 
of  his  next  of  kin :  Webb  v.  Kirby,  7  D.  M.  &  Gr.  376  (in  effect 
reversing  Stuart,  V.-C,  3  Sni.  &  Gr.  333). 

A  sum  in  gross,  which  was  paid  for  the  right  to  use  land  as  a 
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Construction 
of  certain 
words. 


pleasure-ground  or  garden,  described  as  a  "  freehold  ground- 
rent"  :  Evans  v.  liohinfi,  31  L.  J.  Ex.  465. 

Land  described  in  the  particulars  as  "  a  valuable  tavern  lot," 
"svliere  the  vendor  was  bound  by  a  covenant  prohibiting  user 
otherwise  than  as  a  private  dwelling-house  or  shop,  and  by  a 
covenant  not  to  commit  a  nuisance  on  the  property  :  Coombs  v. 
Cook,  1  Cab.  &  Ell.  75. 

"  Free  public  house,"  where  tlie  lease  contained  covenants  to 
take  beer  from  the  lessor  :  Jones  v.  Ednoj,  3  Camp.  285  ;  Modlen 
V.  Snon-boll,  29  Beav.  641. 

The  desf'ri])tion  "  public  house,"  where  there  was  only  an  off- 
licence  (lu-obably,  see  Fcasc  v.  Coats,  2  Eq.  688,  a  case  on  the 
construction  of  a  covenant). 

An  agreement,  made  at  tlie  instance  of  the  lessees,  to  grant  a 
lease  of  a  seam  of  coal  "  called  the  »S.  vein,  and  being  about  two 
feet  tliick,"  was  held  not  to  contain  a  representation  or  warranty 
that  the  seam  actually  existed,  and  specific  performance  was 
decreed,  although  the  lessees  were  unable  to  find  any  coal : 
Jfiffcnjs  V.  Fairs,  4  Ch.  D.  448.  "All  that  the  agreement 
amounts  to  is  a  licence  to  enter  and  search  for  the  vein  of  coal 
and  make  what  they  could  of  it":  Bacon,  V.-C.  It  would, 
probably,  have  been  held  to  be  a  misdescription  if  the  vendor 
had  advertised  the  land  containing  the  seam  of  coal  for  sale 
under  the  same  description,  because  the  advertisement  would 
imply  that  the  seam  w^as  two  feet  thick  in  one  part  at  least,  i.  c, 
that  the  seam  existed.     See  below,  p.  38. 

The  following  words  occiu'ring  in  particulars  of  sale  have  had 
their  meaning  fixed  by  the  Com-t : — 

"  Acre  "  means  a  statutory  acre  :  Forh/iait  v.  J////,  2  Ivuss. 
C70. 

"  Clear  yearly  rent,"  as  between  vender*  and  piu'chaser,  means 
a  rent  clear  of  all  outgoings  and  incumbrances,  except  those 
(such  as  land  tax)  which  are  usually,  or  by  local  custom,  borne 
by  the  landlord  :  per  Lord  Hardwicke  in  Ti/rconnel  v.  Ancaster, 
2  Yes.  sen.  at  p.  504.  And  a  representation  that  the  estate 
"  clears  a  not  value  of  90/.  per  annum  "  is  false  if  the  owner  has 
to  spend  50/.  per  annuin  in  repairing  a  sea  wall :  SJiirJoy  v. 
Stratfou,  1  Bro.  C.  C.  440. 
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''  Ground  rent "  is  the  sum  paid  by  the  owner  or  builder  of 
houses  for  the  use  of  Land  to  build  on,  and  is,  therefore,  much 
under  what  it  lets  for  when  it  has  been  built  on  :  Barilctt  v. 
Salmon,  6  D.  M.  &  G.  33. 

The  statement  that  certain  cottages  on  the  property  are  ''  in 
the  occupation  of  the  S.  colliery  or  their  under-tenants  or  work- 
men "  is  not  sufficient  if  the  owners  of  the  S.  colliery  are  entitled 
to  occupy  without  paying  rent :  Brandling  v.  Phimmcr,  2  Drew. 
427. 

The  words  "tenant  at  will  at  a  yearly  rent"  are  a  suffi- 
ciently correct  description  of  a  tenant  from  year  to  year :  Pope 
V.  Garland,  4  Y.  &  C.  at  p.  399. 

"  A  moiety  of  a  plot  containing  2,495  square  yards  "  means 
an  undivided  half  share  in  the  whole  plot,  and  the  bidding 
being  by  the  square  yard,  the  purchaser  w^as  held  to  have  con- 
tracted to  pay  an  amount  equal  to  2,495  times  the  sum  men- 
tioned by  him,  and  not  half  that  amount :  Chamberlain  v. 
Lee,  8  L.  J.  N.  S.  Ch.  26G. 

In  determining  whether  a  misdescription  has  been  committed,  "More  or 
it  is  sometimes  necessary  to  decide  what  construction  slioidd  be 
placed  on  such  expressions  as  "  more  or  less,"  "  about,"  "  by 
estimation,"  "  probable  amount,"  &c. 

"  The  effect  of  the  words  '  more  or  less,'  added  to  the  state- 
ment of  quantity,  has  never  been  yet  absolutely  fixed  by  deci- 
sion, being  considered  sometimes  as  extending  only  to  cover  a 
small  difference  the  one  way  or  the  other,  sometimes  as  leaving: 
the  quantity  altogether  uncertain,  and  throwing  upon  the  pur- 
chaser the  necessity  of  satisfying  himself  with  regard  to  it.  In 
this  instance  the  description  is  rendered  still  more  loose  by  the 
addition  of  the  words  '  by  estimation.'  The  estimated  extent 
of  ground  frequently  proves  quite  different  from  its  contents  \>j 
actual  measurement.  It  cannot  be  contended  that  the  terms 
estimated  and  measured  have  the  same  meaning.  If  a  man  were 
told  that  a  piece  of  land  was  never  measured,  but  is  estimated 
to  contain  forty-one  acres,  would  that  representation  be  falsified 
by  showing  that  when  measiu^ed  it  did  not  contain  the  specified 
number  of  acres  ?  The  only  contradiction  to  that  proposition 
would  be  that  it  had  not  been  estimated  to  contain  so  much." — 
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Misleading 
statements. 


Per  Grant,  M.R.,  in  Winch  v.  Winchester,  1  Ves.  &  B.  375, 
where  a  deficiency  of  five  out  of  fort^'-oue  acres  was  held  to  be 
covered  by  these  expressions. 

It  may  be  doubted  whether  Winch  v.  Winchester  would  now 
be  followed  to  its  full  extent :  a  deficiency  of  nearly  an  eighth 
seems  too  great  to  be  covered  by  such  expressions  as  *'  by  esti- 
mation "  and  "  more  or  less." 

In  HiU\.  BucMey  (17  Ves.  394,  at  p.  400 j  it  was  said  that 
"  more  or  less  "  would  cover  a  deficiency  of  two  or  three,  but  not 
of  twenty-six,  acres  out  of  217.  But  compensation  was  decreed 
for  a  deficiency  of  two  acres  on  a  sale  of  land  described  as 
"  about  186  acres"  :   Calcrqft  v.  JRoebuek,  1  Ves.  jun.  221. 

Property  having  a  frontage  of  69  ft.  6  in.  was  described  as 
"about  63  feet  frontage;"  it  was  held  that  tiiis  was  not  a 
misdescription  within  the  condition  allowing  compensation  to 
the  vendor :  Bourne  v.  London  8fc.  Co.,  W.  N.  1885,  p.  109. 

Property  having  a  depth  of  204  feet  was  described  as 
217  feet  deep,  and  there  was  a  condition  that  "  tlie  quantities 
are  to  be  taken  more  or  less."  The  deficiency  was  held  to  be 
immaterial :  Lcthhridge  v.  Kirkinan,  25  L.  J.  Q.  B.  89. 

If  the  quantity  is  given  not  merely  in  acres,  but  in  acres, 
roods,  and  perches,  the  particularity  of  the  statement  would 
convey  the  notion  of  actual  admeasm-emeut  [Hill  v.  Buchh'ij, 
17  Ves.  at  p.  401),  and  the  addition  of  the  words  "  more  or 
less  "  could  only  avail  to  cover  a  very  slight  deficiency. 

But  in  an  Irish  case  [lie  Byan^s  Edate,  Ir.  R.  3  Eq.  255) 
the  words  "  deduct  probable  amount  of  tithe  rent-charge, 
9/.  18.S.  5f/.,"  though  going  minutel}^  into  the  amount,  were 
held  to  be  sufficient  to  cover  an  actual  rent-charge  of  10/.  8.s.  bd., 
and  no  compensation  was  given  to  the  purchaser.  The  demand 
for  compensation  was  made  after  completion,  but  the  case  was 
not  decided  on  that  ground. 

Another  point  of  construction  which  has  often  arisen  on  a 
sale  of  leaseholds  is  what  is  meant  by  the  expression  "  usual 
covenants."     This  is  discussed  at  p.  71. 

A  statement  may  be  made  which,  thcjugh  literally  true,  is 
calculated  to  mislead.  This  may  haitpon  either  because  it  is  a 
partial  statement  of  facts  ^tut  forward  as  a  complete  statement, 
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or  because  the  words  used  are  ambiguous.  Such  misleading 
statements  entitle  tlie  purcliaser  to  relief,  and  may,  therefore,  be 
classed  under  the  general  head  of  misdescrij)tion. 

The  following  are  instances  of  statements  literally  true,  but  Examples. 
misleading  in  effect : — 

A  statement  that  woods  "  produced  250/.  per  annum  on  an 
average  of  the  last  fifteen  years,"  the  fact  being  that  that  amount 
was  only  produced  by  racking  the  woods  beyond  the  course  of 
husbandry  :  Lo/nidcs  v.  Lane,  2  Cox,  363. 

The  description  of  property  as  "  let  on  a  lease  containing  all 
the  usual  covenants  to  repaii',"  the  vendor  knowing,  but 
omitting  to  state,  that  there  is  no  person  who  can  be  made 
liable  upon  the  covenants :  Fiinf  v.  WoocUn,  9  Hare,  618,  at 
p.  621. 

Where  the  particulars  described  the  property  as  "held  for 
twenty-one  years  by  lease  from  C,  who  holds  upon  lives  under 
the  Dean  and  Chapter  of  W.,  with  covenants  to  renew  the  same 
twice  twenty- one  years  more  to  make  a  complete  term  of  sixty- 
tliree  years,"  and  omitted  to  mention  that  C.  was  only  tenant 
for  life  of  the  church  lease,  and  that  his  covenant  to  renew  the 
sub-lease  was  not  binding  on  his  remaindermen  as  such,  the 
particulars  were  held  to  be  misleading :  MilUgan  v.  Coolie, 
16  Yes.  1. 

"  In  the  occupation  of  C.  at  a  rental  of  42/."  is  a  misleading 
description  if  C.  is  not  the  vendor's  tenant,  and  does  not  pay 
rent  to  him  :  LacJilan  v.  Reynolds,  Kay,  52. 

The  description  "  enclosed  by  a  wall,  with  a  tradesman's 
entrance,"  is  misleading  if  the  wall  belongs  to  a  third  person 
and  the  entrance  is  iised  on  sufferance  :  Brc/rer  v.  Brotrn,  28 
Ch.  D.  309. 

An  estate  of  seventy  acres,  sixty-two  of  which  were  leasehold, 
and  only  eight  freehold,  was  described  as  "  freehold  estate,  with 
leasehold  adjoining,"  The  purchaser  would  have  been  relieved 
if  he  had  not  waived  his  right  to  complain  of  the  description  : 
Fordyce  v.  Ford,  4  Bro.  C.  C.  494. 

But  the  statement  on  the  sale  of  an  advowson  that  the  living- 
would  become  vacant  on  the  death  of  a  jierson  aged  eighty- 
two,    was   held   not   to    amount   to   a   representation  that  the 
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iitcumheufs     ngo    Avas     eighty-two  :     Troirer    v.    Neucomo^    3 
Mer.  704. 

The  representation  that  tlie  property  had  heen  mortgaged  for 
2,000/.  is  niisk^ading  if  the  mortgage  comprises  other  property, 
and  this  fact  is  not  stated,  or  if  tlie  mortgagor  was  compelled  to 
redeem  and  to  pay  money  to  the  mortgagee  for  having  repre- 
sented that  th(»  projicrty  was  wortli  2,00UA  :  Jfn//fiis  v.  Miller, 
22  Ch.  IJ.  194,  at  p.  201. 

A  fann  forming  one-third  of  the  estate  sold  was  described  as 
*'  lately  in  the  occupation  of  II.,  at  an  annual  rent  of  290/.  15.«. 
Now  in  hand."  The  farm,  after  passing  through  several  hands, 
and  sometimes  hoing  unoccupied,  had  heen  occupied  by  II.  for 
the  quarter  froui  Midsummer  to  ]\[ichaelmas  for  1/.,  and  then 
for  one  year  only  at  the  rent  mentioned  in  the  particulars. 
When  II.  left,  the  vendor  agreed  to  let  it  to  N.  for  225/.,  hut 
the  agreeuient  was  afterwards  cancelled.  It  was  proved  that 
the  farm  would  not  let  for  nearly  so  much  as  290/.  15.s.  The 
Court  held  that  the  statement  of  the  rent  was  meant  as  a  test  of 
the  value  of  the  property  ;  that  it  was  an  unfair  test,  and  calcu- 
lated to  mislead  ;  and  that  the  vendor  had  not  shown  the  good 
faith  which  is  requisite  in  preparing  conditions  of  sale:  Diiiunoch 
y.Hallctt,  2  Ch.  21. 

On  the  sale  of  a  small  residential  property  the  plan  showed 
the  west  side  as  bounded  by  a  shrubbery,  and  the  purchaser, 
inspecting  the  property  with  the  plan  in  his  hand,  found  on  the 
west  side  a  shrubbery,  including  three  magnificent  elms,  bounded 
on  the  west  by  an  iron  fence,  and  thought  he  was  buying  every- 
thing up  to  the  fence.  The  real  boundary  was  marked  by 
stumps  only,  which  were  hidden  by  slu'ubs.  The  three  elms 
were  outside  the  real  boundary.  The  purchaser  was  not  com- 
pelled to  complete,  as  the  plan  was  misleading,  OAving  to  the 
position  of  the  only  fence  which  was  visible,  although  in  itself  the 
plan  was  quite  accurate,  and,  whilst  showing  the  other  trees  on 
the  property,  did  not  include  the  tlu-ee  elms  :  Dciniij  v.  Hancorl-, 
6  Ch.  1. 
Eeference  to  Although  the  property  has  been  accui'ately  described  in  the 
particulars,  reference  to  another  docimient  more  favourable  to 
the  purchaser  ma}'  ovenide  the  correct  description  in  the  par- 


lease. 


MISDESCRIPTION.  13 

ticulars.  Tims,  reference  to  a  lease  not  containing  restrictions 
mentioned  in  the  description  of  the  property  given  by  the  par- 
ticulars has  been  held  to  entitle  the  purchaser  to  rescind  if  he 
cannot  obtain  a  valid  and  subsisting  lease  free  from  such 
restrictions,  even  though  the  restrictions  were  contained  in  the 
agreement  for  the  lease,  and  ought  to  have  been  inserted  in  the 
lease  itself.  Thus,  on  the  sale  of  a  "bonded  sugar  refinery," 
reference  to  the  lease,  which  did  not  (though  the  agreement  for 
the  lease  did)  restrict  the  user  of  the  property  to  the  refining  of 
sugar  "  in  bond,"  was  held  to  entitle  the  purchaser  to  have  the 
property  free  from  this  restriction,  notwithstanding  the  word 
"  bonded  "  in  the  particulars  ;  and  as  the  lessors  had  filed  a  bill 
against  the  vendor  to  have  the  lease  rectified  by  the  insertion 
of  the  words  "  in  bond,"  the  pm-chase-money,  which  had  been 
paid  into  Court,  was  retained  there  pending  the  decision  of  the 
suit :  Bentley  v.  Craven,  17  Beav.  204.  In  that  case  it  would  seem 
the  piu'chaser  was  justified  in  assuming  that  the  lease  showed 
the  legal  rights  of  the  vendor,  and  that  the  particulars  merely 
stated  the  use  to  which  the  property  was  then  being  put,  and 
were  not  intended  to  mean  that  the  property  could  not  be  put 
to  any  other  use. 

If  the  vendor  intends  to  reserve  any  easements  over  the  land.  Reservations, 
or  rights  inconsistent  with  the  full  enjoyment  of  the  land,  he 
must  express  his  intention  in  clear  and  explicit  language. 

On  the  sale  of  a  house  the  statement  that  the  adjoining  pro- 
perty of  the  vendor  is  "building  land,"  would  probably  not  be 
held  to  be  a  sufficiently  explicit  reservation  so  as  to  entitle  the 
vendor  to  build  in  obstruction  of  the  light  to  such  house :  see 
Swanahovouyh  v.  Coventry,  9  Bing.  305.  In  that  case  the  dispute 
arose  on  the  conveyance,  which  expressly  gave  the  purchaser 
the  lights  and  easements  belonging  to  the  house  sold.  There 
had  been  a  single-storied  house  on  the  "  building  land."  The 
Court  held  that  the  pm-chaser  of  the  parcel  described  in  the 
particulars  as  "  building  land"  might  not  build  so  as  to  obstruct 
the  other  purchaser's  light. 

If  the  particulars  or  conditions  contain  any  undertaking  on  Undertaking. 
the  part  of  the  vendor,  the  purchaser  will  be  entitled  to  specific 
performance   of  such  undertaking  if    specific  performance  is 
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po:ssil)lo.  An  uiuk-rtakiiig-  to  make  a  road  aud  archway  was 
specifically  enforced  in  Sforer  v.  Great  Western  Baihra;/,  2 
Y.  c^  C.  Ch.  48. 

If  the  vendor,  throng;li  want  of  title,  is  nnalilo  to  perfomi  his 
undertaking,  as  where  ho  is  merely  a  lessee,  and  has  no  power 
to  make  a  specified  road,  the  purchaser  will  be  entitled  to  relief 
(/.  e.,  rescission  or  compensation  according  to  the  rules  laid  down, 
p.  97)  :  Pencocli-  v.  Penson,  11  Beav.  355. 

A  contract  for  a  lease  of  a  "  newly-built  house,"  to  contain 
covenants  on  the  part  of  the  lessee  to  repair,  implies  an  under- 
taking on  the  part  of  the  lessor  to  deliver  the  house  in  complete 
tenantable  repair,  proper  to  the  cliaracter  of  the  house  :  Ti/des- 
leij  V.  ChrUon,  30  Beav.  419. 

An  agreement  to  let  a  furnished  house  implies  a  condition 
that  the  house  shall  be  fit  for  occupation  at  the  time  at  which 
the  tenancy  is  to  begin.  If,  then,  the  drainage  is  bad,  and  is 
not  put  right  till  after  the  time  fixed  for  the  commencement  of 
the  tenancy,  the  tenant  will  be  entitled  to  rescind  :  Wihon  v. 
Finch  Ilafton,  2  Ex.  D.  336. 

A  statement  by  the  vendor  that  he  "  guarantees  "  a  certain 
amount  of  profit  per  annum  will  not  be  enforced  as  an  under- 
taking ;  but  it  may  amount  to  a  misrepresentation  :  Gerhard  v. 
Bates,  2  Ell.  &  B.  476.    See  Chap.  11.  p.  27. 

If  the  property  be  correctly  described  in  the  particulars,  but 
the  vendor  afterwards  alters  the  property  so  as  to  make  the 
description  incorrect,  the  pm-chaser  will  be  entitled  to  the  same 
relief  as  if  the  vendor  had  misdescribed  the  property.  If  the 
alteration  is  in  an  "  essential"  matter  (see  Chap.  XIV.),  the  pur- 
chaser will  be  entitled  to  rescind  :  Magennis  v.  Fat/on,  2  Mol. 
561,  where  the  vendor  cut  the  ornamental  timber  (see  p.  113). 
If  non-essential,  the  pm-chaser  will  be  entitled  to  compensation. 

The  converse  proposition  seems  also  to  be  true,  that  if  the 
description,  though  false  at  the  date  of  the  sale,  is  made  true 
before  the  date  fixed  for  completion  there  is  no  misdescription. 
Thus,  on  a  sale  of  property  let  to  weekly  tenants,  the  rents  at 
the  date  of  issuing  the  particulars  were  less  than  the  amount 
stated  in  the  particulars,  but  subsequently,  and  before  the  com- 
pletion of  the  contract,  were,  in  consequence  of  recent  repairs 
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made  by  tlie  vendors,  raised  to  tliat  amount  in  pursuance  of  a 
notice  to  tliat  effect  given  to  the  tenants,  wlio  (apparently) 
acquiesced  in  the  increase  of  rent ;  it  was  held  that  there  was  no 
misdescription  :   Goddavdy.  Jeffreys,  51  L.  J.  Cli.  57. 

Where  the  description  is  the  usual  and  proper  designation  of  Correct 
the  property,  the  piu-chaser  cannot  complain,  even  if  he  has  misleading. 
been  deceived  by  such  description.  A  house  was  sold  by  the 
description,  "  No.  39,  Regency  Square,  Brighton "  ;  this  was 
the  usual  name  of  the  house,  although  the  house  was  not  in  the 
square  but  in  a  side  street,  and  had  no  sea  view.  The  purchaser, 
who  had  bought  the  house  because  he  thought  it  was  in  the 
square,  and  so  expected  to  have  a  sea  view,  was  held  to  his 
bargain :  White  v.  Bradshau\  16  Jur.  738.  But  the  descrip- 
tion, "  No.  58,  on  the  north  side  of  Pall  Mall,  opposite  Marl- 
borough House,"  was  held  to  be  a  misdescription,  because, 
though  the  usual  name  of  the  house  was  No.  58,  Pall  Mall,  it 
did  not  abut  on  that  street,  being  built  at  the  back  of  No.  b7, 
and  communicating  with  the  street  merely  by  a  passage,  about 
65  feet  long  and  3  feet  8  inches  wide :  Stanton  v.  Tattersally 
1  Sm.  &  &.  529. 

Where  it  is  clear  that  a  literal  interpretation  of  a  description  Literal  con- 
in  the  particulars  would  contravene  a  general  rule  of  law  or  imiiossiblo. 
universal  custom,  and  the  description  is  capable  of  a  modified 
interpretation  or  limited  application,  which  would  make  it  true, 
the  purchaser  cannot  complain  that  he  was  deceived  by  such 
description.  Thus,  where  a  manor  was  sold  with  the  representa- 
tion "the  fines  are  arbitrary,"  the  fact  being  that  the  fines  in 
respect  of  freebench  were  certain,  but  all  other  fines  arbitrary, 
there  was  no  misdescription,  because  fines  on  the  admission  of  a 
widow  to  freebench  never  are  arbitrary,  and  the  description  was 
necessarily  limited  to  such  fines  as  are  certain  in  some  manors 
and  arbitrary  in  others:  White  v.  C addon,  8  CI.  &  P.  at  pp.  786 
and  796.  In  that  case,  however,  there  was  a  misdescription,  as 
the  fines  on  descent  were  certain,  those  on  alienation  alone  being- 
arbitrary. 
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CHAPTER   II. 

MISREPRESENTATION. 

Misdescription  maybe  conveniently  divided  into  tliree  kinds  — 
(1.)  Positive  Misdescription  or  ^lisrepresentation  ; 
(2.)  Negative  Misdescription  or  Omission  ; 
(3.)  Ambiguity. 
Misrcpre-  Misrepresentation  is  tlie  statement  tliat  a   fact  or  state   of 

sentation.  ,  .  . 

tmngs  exists,  or  tiiat  the  property  sold  is  of  a  certam  nature  or 

quality  "svlien  tlie  contrary  is  the  case. 

Importance  The  distinction    between    positive    misstatements   and   mere 

of  distinction.  .     .  ,  .       .  .        .  ..  -.  -,-,,,  ., 

omissions  or  ambiguities  is  sometimes  important.  Where  the 
jiiu'chaser  is  aifected  with  notice  of  a  fact  so  that  he  would  be 
precluded  from  comj^laining  of  the  vendor's  omission  to  mention 
the  fact,  a  positive  misrepresentation  by  the  vendor  has  the 
effect  of  excluding  the  notice.  And  where  the  vendor's  title  is 
not  bad  but  only  "  doubtful,"  if  the  vendor  has  made  a  mis- 
representation the  pui'chaser  may,  in  addition  to  rescinding, 
recover  his  deposit,  but  in  the  absence  of  positive  misrejoresen- 
tation  the  purchaser  would  not  be  allowed  to  recover  the  deposit : 
see  Nottingham  Brick  Co.  v.  Butler,  16  Q.  B.  Div.  778,  at  p.  787. 

Behors  the  Misrepresentation  has  sometimes  been  distinguished  from  mis- 

contract.  ,        .     .  ,    .  1     •     ii 

descri]3tion  as  being  dehors  the  contract,  i.e.,  made  in  the  course 

of  the  treaty  but  not  incorporated  in  the  contract,  whilst  the 
description  is  part  of  the  contract.  Tlie  judgment  in  Behn  v. 
Burnens,  3  B.  &  8.  751,  shows  the  difficulty  of  distinguishing 
misrepresentation  as  being  dehors  the  contract,  because  "  though 
representations  are  not  usually  contained  in  the  written  instru- 
ment of  contract,  yet  they  sometimes  are"  {ihid.,  ji.  754),  and  the 
real  question  is  not  whether  the  statement  is  a  misdescription  or 
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misrepresentation,  l)ut  whether  it '"  was  intended  to  he  a  suhstan- 
tive  part  of  the  contract "  :  Und.  It  would  he  idle,  were  it  not 
impossihle,  to  say,  with  regard  to  any  written  contract  of  sale, 
what  parts  of  the  document  are  the  agreement  hetween  the  par- 
ties, and  what  parts  are  merely  representations  hy  the  vendor. 
They  are  all  part  of  the  contract,  though  not  all  of  equal  im- 
portance; and  where  it  is  necessary  to  distinguish  between 
descriptions  which  form  "  a  substantive  part  of  the  contract"  and 
those  which  do  not,  this  may  be  done  effectually  by  terming  the 
one  "essential"  and  the  other  "  non-essential."    See  Chap.  XIV. 

It  is,  of  com'se,  sometimes  important  to  distinguish  between 
a  misrepresentation  contained  in  the  contract  and  a  misrepre- 
sentation made  by  parol  only ;  but  it  is  not  expedient  to  mark 
this  distinction  by  calHng  the  one  a  misdescription  and  the  other 
a  misrepresentation.  Moreover,  the  Courts  have  long  employed 
the  word  "misrepresentation"  as  meaning  a  positive  statement 
of  that  which  is  untrue  whether  the  statement  be  dehors  the 
contract  or  embodied  therein  ;  thus  an  "  action  for  misrepresen- 
tation "  would  lie  as  well  for  a  misrepresentation  contained  in 
the  written  contract  as  for  a  verbal  misstatement  of  fact  inducing 
the  purchaser  to  enter  into  the  contract. 

Although,  as  a  general  rule,  a  vendor  is  not  guilty  of  mis-  Misleading 
representation  unless  he  makes  some  positive  misstatement,  there  '  ™  ^  ^• 
are  exceptions  to  this  rule.  The  vendor's  statements,  though 
literally  true,  may  be  calculated  to  mislead,  or  the  conduct  of 
the  vendor  or  his  agent  may  amount  to  misrepresentation,  even 
though  no  actual  misstatement  of  fact  is  made.  In  such  cases 
the  Court  relieves  the  purchaser  as  if  a  misrepresentation  had 
been  made  in  actual  words. 

It  is  not  easy  to  distinguish  between  a  misleading  statement  Ambiguity, 
which  is  literally  true  and  an  "ambiguity."  Perhaps  this  is 
the  difference  ;  in  an  ambiguity  there  are  two  possible  meanings, 
either  of  which  might  be  taken  as  the  true  meaning  by  a  pur- 
chaser of  ordinary  sense  who  exercises  ordinary  care ;  in  a  mis- 
leading statement  there  are  two  possible  meanings,  one  true  and 
one  false,  and  the  true  meaning  {i.e.,  the  meaning  which  makes 
the  statement  true)  is  one  which  would  not  be  likely  to  occur  to 
a  person  of  ordinary  sense. 
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In  one  caso  tlie  particulars  stated  tliat  jiart  of  tlic  land  to  be 
sold  was  held  by  A.  and  13.  "  under  an  article  of  agreement  for 
lease  for  four  lives,  bearing  date  1804  and  one  year."  In 
reality,  the  agreement  was  for  a  lease  for  four  lives  and  one 
year  from  and  after  the  expiration  of  a  prior  lease,  which  did 
not  expire  till  1843,  and  the  tenants  claimed  to  be  entitled  to  a 
lease  for  four  lives  to  be  then  named  by  them.  The  description 
was  held  to  be  so  misleading  as  to  exclude  the  effect  of  the 
notice  of  the  lease  of  1804,  and  to  entitle  the  purchaser  to 
rescind :  Martin  v.  Coffer,  3  J.  &  L.  49G.  Lord  St.  Leonards' 
said,  "  In  my  opinion  there  is  here  a  statement  which  amounts 
to  a  rejiresentation  by  fair  construction  that  in  the  year  1804 
all  the  lives  in  the  lease  were  named.  But  even  though  that 
were  disputed  I  still  should  be  of  opinion  that  it  was  the  duty 
of  the  vendor  to  state  the  fact  in  a  manner  free  from  ambiguity, 
and  that  the  purchaser  is  not  bound  to  take  upon  himself  the 
peril  of  ascertaining  the  true  meaning  of  the  statement."  IbkL, 
p.  o07. 

Great  particularity  in  respect  to  some  defects  implies  the  non- 
existence of  other  defects  of  the  same  kind,  and  the  description, 
though  literally  true,  may  be  as  misleading  as  an  actual  state- 
ment that  the  other  defects  do  not  exist. 

Thus,  on  the  sale  of  a  leasehold  house  near  Covent  Garden 
Market,  the  particulars  stated  "  no  offensive  trade  is  to  be  carried 
on,  the  premises  cannot  be  let  to  a  coffee-house  keeper  or  working 
hatter,"  and  this  was  considered  as  implying  that  other  businesses 
of  a  non-offensive  character  could  be  carried  on.  As  the  lease 
prohibited  several  other  businesses,  including  that  of  a  fruiterer 
(a  business  the  prohibition  of  which  materially  reduced  the 
value  of  the  house),  the  particulars  were  held  to  be  misleading, 
and  the  purchaser  entitled  to  rescind,  although  the  lease  was 
read  aloud  at  the  sale :  FligJtt  v.  Booth,  1  Bing.  N.  C.  370. 
Jessel,  M.  R.,  in  Smith  v.  Chudicick,  20  Ch.  Div.,  at  p.  57,  says, 
"  Suppose  a  man  states  some  of  the  covenants  of  a  lease,  but 
does  not  state  a  restrictive  covenant  on  carrying  on  trade,  says 
nothing  about  it,  but  says  go  and  look  at  the  lease,  can  a  pur- 
chaser complain?"  It  would  seem  from  Flight  v.  Booth  that 
he  can  if  the  whole  effect  of  the  statement  concerning  the  lease 
is  misleading,  even  though  no  direct  misstatement  is  made. 
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Wliere  leasehold  property,  wliieli  was  subject  to  a  ground 
rent  of  43/.,  was  put  up  for  sale  witli  a  minute  description  of 
the  rents  received  by  sub-letting,  and  of  a  mortgage  upon  the 
property,  but  with  no  mention  of  the  ground  rent  payable,  this 
was  considered  as  equivalent  to  a  representation  that  there  was 
no  ground  rent  or  only  a  very  small  ground  rent,  and  the 
purchaser  was  held  not  to  be  affected  by  notice  of  the  lease 
to  which  the  particulars  referred,  and  a  perusal  of  which  would 
have  corrected  the  erroneous  impression  made  by  the  particulars  : 
Joncii  Y.  H'nnmcr,  14  Ch.  Div.  588, 

An  agreement  for  an  under-lease  of  a  house  to  be  granted  by 
A.  to  B.  stipulating  that  there  should  be  the  usual  covenants, 
and  that  the  house  should  not  be  converted  into  a  school,  was 
considered  as  amounting  to  a  rejiresentation  that  A.  had  the 
power  to  grant  a  lease  without  any  other  restrictive  covenants ; 
and  as  A.  held  under  a  lease  containing  other  restrictive  cove- 
nants, this  was  held  to  be  a  misrepresentation  disentitling  him 
from  specific  performance  although  B.  had  notice  of  the  head 
lease :  Van  v.  Co)-j)e,  3  M.  &  K.  269. 

But  on  an  agreement  for  a  twenty-one  years'  lease,  to  contain 
a  covenant  by  the  lessor  "  not  to  let  any  of  the  adjoining  land 
for  the  pm-pose  of  making  and  burning  bricks,"  the  lease  to  be 
in  the  form  of  one  to  be  inspected  at  the  office  of  the  lessor's 
solicitor,  the  lessee  was  held  to  be  affected  with  notice  of  the 
fact  (ascertainable  from  the  form  of  lease  referred  to)  that  the 
covenant  was  to  be  confined  to  the  lessor's  life,  and  was  not 
allowed  to  resist  specific  performance  on  the  plea  that  the 
wording  of  the  agreement  was  calculated  to  mislead  him  into 
thinking  that  he  would  get  a  covenant  extending  for  the  whole 
of  the  term  :  Daiccs  v.  Belts,  12  Jur.  709  (Lord  Cottenham,  L.  C, 
reversing  on  this  point  Wigram,  V.-C). 

Further,  the  silence  of  the  vendor  may,  imder  certain  cir-  Vendor's 
cumstances,  amount  to  an  actual  misrepresentation.  If,  for 
instance,  the  vendor,  on  being  informed  by  the  purchaser  of  his 
intention  to  use  the  property  in  a  particular  way,  remain 
silent,  his  silence  is  equivalent  to  a  representation  that  he  does 
not  know  of  anything  which  would  prevent  the  purchaser  from 
using  the  property  in  that  way. 
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Tluis  if,  on  tliG  treaty  for  an  undcr-lciiso,  tlie  sub-lessee  inform 
the  sub-lessor  that  he  intends  to  carry  on  a  certain  business  on 
the  premises,  and  the  sub-lessor  does  not  inform  the  sub-lessee 
that  there  are  restrictive  covenants  in  the  superior  lease  which 
jjrohibit  tlie  sub-lessee's  intended  business,  the  silence  of  the 
sub-lessor  is  equivalent  to  a  representation  tliat  there  are  no 
such  covenants ;  Fliyht  v.  Barton^  3  My.  &  K.  282. 

If  the  vendor  of  a  lease  which  prohibits  dangerous  trades  sells 
to  an  oil-merchant,  ^^•ho  informs  the  vendor  tliat  he  intends  to 
store  large  quantities  of  oil  on  the  promises,  and  the  vendor 
thereupon  tells  him  of  certain  prohibitions  in  the  lease,  but 
omits  to  state  that  dangerous  trades  are  prohibited,  this  omission 
is  equivalent  to  a  rei")resentation  tliat  dangerous  trades  are  not 
l)ro]ubited ;  the  vendor  is  presumed  to  know  the  tei-ms  of  his 
lease,  and  in  such  a  case  the  pmx-haser  is  not  bound  to  look  at 
the  lease  :  Power  v.  Barrett,  19  L.  E.  Ir.  450. 

On  the  sale  of  a  Chiude,  tlie  purchaser,  who  was  influenced  by 
the  name  of  the  owner  as  a  guarantee  of  the  genuineness  of  the 
picture,  supposed  the  picture  to  be  the  property  of  8ir  F.  Agar, 
being  led  to  that  supposition  by  the  fact  that  the  agent  was 
selling  at  the  same  time  a  number  of  Sir  F.  Agar's  pictures. 
The  agent  knew  of  tlie  purchaser's  mistake,  but  did  not 
undeceive  him.  The  pm^chaser  was  allowed  to  rescind  the 
contract :  Ilill  v.  Gray,  1  Stark.  434.  In  Keatca  v.  Earl  Cadogan, 
10  C.  B.  591,  Jervis,  C.  J.,  says  there  was  aggressive  deceit  in 
Hill  V.  Gray ;  but  this  does  not  seem  to  have  been  the  case. 

In  a  conversation  between  the  vendor,  the  vendor's  solicitor, 
and  tlie  purchaser's  solicitor,  the  vendor  said  tliere  were 
restrictive  covenants  in  one  of  the  old  title  deeds,  and  there- 
upon the  vendor's  solicitor  said  he  was  not  aware  of  any 
restrictions.  This  statement  was  considered  equivalent  to  a 
representation  that  the  solicitor  had  seen  the  title  deeds  and 
found  no  restrictive  covenants  in  them  :  Nottiiiyhaiii  Brick  Co. 
V.  Butler,  16  Q.  B.  Div.  778. 

Even  the  state  of  the  property  coupled  Asith  tlie  vendor's 
silence  may  in  certain  cases  have  the  effect  of  misrepresentation 
so  as  to  exclude  notice. 

ThiLs,  although  the  purchaser  of  a  lease  has  notice  of  the 
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restrictive  covenants  conttained  in  the  lease,  the  effect  of  this 
notice  is  nullified  if,  at  the  time  of  the  sale,  a  trade  prohibited 
by  the  restrictive  covenants  is  being  actually  carried  on  upon 
part  of  tlie  demised  premises.  In  such  a  case  the  purchaser  is 
considered  as  "  justified  in  assuming  that  the  premises  were 
lawfully  in  the  condition  in  which  he  saw  them  "  :  S2)i(iuier  v. 
IFak//,  11  Ir.  Eq.  Eep.  597. 

Misrepresentation,  in  order  to  entitle  the  pm'chaser  to  relief, 
must  be  misrepresentation  of  a  matter  of  fact ;  a  misrepresenta- 
tion of  a  matter  of  opinion  merely,  or  of  law,  is  not  enough. 

Puffiiuj  Sfafoncitfs  and  Misrepresentation  as  to  matters  of 
opinion. 

A  vendor  is  allowed  to  use  laudatory  epithets  for  the  purpose  Puffino- 
of  pufiing  the  projDerty  which  he  is  selling,  and  to  make  state-  "tatements. 
ments  as  to  the  value  of  the  property,  or  as  to  probable  profits, 
chances,  risks,  or  other  matters  of  opinion,  provided  that  the 
statement  does  not  involve  a  misrepresentation  of  a  specific  fact. 
The  use  of  such  epithets  and  statements  of  opinion,  even  if  the 
Court  considers  them  to  be  not  justified  by  the  facts,  will  not 
entitle  the  pm-ehaser  to  relief.  The  rule  of  Roman  law  is  the 
same ;  sinplex  eommendatio  non  ohiigat.  The  theory  is  that  praise 
conferred  by  the  vendor  and  the  vendor's  estimate  of  the  value 
of  his  own  property  do  not  influence,  or  at  all  events  ought  not 
to  influence,  the  pui-chaser's  judgment,  and  that,  even  if  they  are 
unfounded,  the  pm-chaser  has  suffered  no  wrong  because  he 
relied  on  his  own  opinion,  or  accepted  the  vendor's  opinion  at 
his  own  risk.     See  Chap.  YI.,  p.  49. 

The  principle  that  a  mere  puffing  statement  or  expression  of 
opinion  by  the  vendor  will  not,  even  if  unfounded,  entitle  the 
purchaser  to  relief,  is  applicable  as  well  to  actions  of  deceit  as  to 
actions  for  rescission  or  specific  performance  (see  Harvey  v. 
Young,  Yelv.  20)  ;  and  the  same  principle  is  observed  in  actions 
against  directors  for  misrepresentations  in  the  prospectus  (see 
Bellairs  v.  Tachcr,  13  Q,  B.  D.  ^0)2,  infra,  p.  27)  ;  and  in  actions 
on  marine  policies  (see  Anderson  v.  Pacific  Insurance  Co.,  L.  R. 
7  C.  P.  G5). 

Laudatory  epithets  and  statements  of  opinion  by  the  vendor  Statemeuts 
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arc  distinguisliod  from  definite  misdescnptions  by  the  use  of 
sucli  phrases  as  "mere  puthug  statements,"  "vague  laudatory 
flom-ish,''  "  a  more  nourishing  description  by  an  auctioneer," 
"  loose  opinion  of  the  auctioneer  or  vendor  as  to  an  obvious 
fact,"  "  puffing  or  specidutive  commendation."  It  is  not  always 
easy  to  say  whether  a  given  statement  is  a  puffing  statement 
or  expression  of  opinion,  or  whether  it  amounts  to  a  statement 
of  fact.  "  It  is  often  fallaciously  assumed  that  a  statement  of 
opinion  cannot  involve  the  statement  of  a  fact.  In  a  case  where 
the  facts  are  equally  well-known  to  both  parties,  what  one  of 
them  says  to  the  other  is  frequently  nothing  but  an  expression 
of  opinion.  The  statement  of  such  0})ini<)n  is  in  a  sense  a  state- 
ment of  a  fact,  about  the  condition  of  the  man's  own  mind,  but 
only  of  an  in-elevant  fact,  for  it  is  of  no  consequence  what  the 
ojiinion  is.  But  if  the  facts  are  not  equally  known  to  both 
sides,  then  a  statement  of  opinion  by  the  one  who  knows  the 
facts  best  involves  very  often  a  statement  of  a  material  fact,  for 
he  impliedly  states  that  he  knows  facts  which  justify  his  opinion" : 
per  Bowen,  L.  J.,  in  Smith  v.  Land  Corporation,  28  Ch.  Div.  7, 
at  i>.  16. 

If  the  vendor  make  a  false  statement  as  to  the  opinion  of  an 
exj)ert,  this,  of  coiu-se,  is  a  misstatement  of  fact :  see  p.  28. 
But  if  he  correctly  state  the  expert's  opinion  and  that  opinion 
is  wrong,  there  is  no  misstatement,  and  the  purchaser  who 
trusted  the  expert  cannot  say  that  he  was  deceived  by  the 
vendor.  The  purchaser  might,  perhaps,  in  some  cases,  have  a 
right  of  action  against  the  expert:  Cann  v.  Wilhon,  39  Ch.  D.  39. 

"Uncommonly  rich  water  meadow  land"  was  held  to  be  no 
misrepresentation,  although  the  land  was  in  reality  imperfectly 
watered :  Scott  v.  JIaiisoii,  1  Sim.  13  ;  on  appeal  1  lluss.  & 
Myl.  128.  Leach,  V.-C,  and  Lord  Lyndhurst,  there  treated 
the  epithet  "  uneoninionly  rich  "  as  applicable  to  the  quahty  of 
the  land,  and  not  of  the  irrigation,  and  Leach,  V.-C,  added 
that  as  applied  to  the  land  the  statement  "  professed  to  be 
nothing  more  than  the  loose  opinion  of  the  auctioneer  or  vendor 
as  to  the  obvious  quality  of  tlic  land,  upon  which  the  vendee 
ought  not  to  have  placed,  and  cannot  be  considered  to  have 
placed,  any  reliance." 
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"  Part  arable  and  part  marsh  land  in  a  big'li  state  of  cultiva- 
tion "  is  a  misrepresentation  if  tlie  marsli  laud  is  in  an  im- 
poverished condition  :  Di/er  v.  Ilargravc,  10  Yes.  505.  If  tlie 
land  were  in  fail-  condition,  such  a  description  would  probably 
be  regarded  as  mere  puff.  It  is  to  be  noticed  that  in  Dye)'  v. 
Sar grave  the  sale  took  place  at  the  breaking  up  of  a  frost,  when 
it  would  be  difficult  for  the  pui'chaser  to  judge  of  the  condition 
of  the  land. 

"  Fertile  and  improvable  "  is  mere  puff,  although  the  land  in 
question  has  been  abandoned  as  useless.  But  if  a  considerable 
part  of  the  land  is  covered  with  water,  or  otherwise  irreclaim- 
able, the  statement  amounts  to  a  misdescription  :  Diinmock  v. 
Ecdlett,  2  Ch.  21,  27. 

"  The  land  in  course  of  time  may  be  covered  with  warp  from 
the  river  Trent,  and  considerably  improved  at  a  moderate  cost," 
was  held  not  a  misdescription,  although  there  were  no  means  of 
warping  within  three  miles,  and  the  expense  would  be  25/.  an 
acre :  Ibid. 

"  Has  lately  undergone  a  thorough  repair  "  is  a  statement 
of  fact,  and  the  house  being  ruinous  and  condemned  by  the  dis- 
trict surveyor,  the  pm-chaser  was  allowed  to  rescind  :  Loijes  v. 
Rutlierfonl,  Sug.  p.  331. 

"  Substantial  and  convenient  "  and  "  having  five  bedrooms  " 
was  not  considered  to  be  a  misdescription,  although  one  of  the 
external  walls  was  only  half  a  brick  thick,  and  the  walls  had 
slight  cracks  in  them,  and  two  of  the  becbooms,  though  just 
large  enough  to  contain  a  bed,  were  mere  inner  rooms  or  closets 
without  fire-places  :  Johnson  v.  Smart,  2  Giff.  151,  affirmed  on 
appeal  21  July,  1860. 

But  "substantial  and  well-built"  was  considered  a  mis- 
statement of  fact  where  the  buildings  were  seriously  defective  : 
Cox  V.  Middleton,  2  Drew.  209. 

"  Brick-built "  is  a  misdescription  if  the  house  is  partly  brick, 
and  partly  timber  and  lath  and  plaster :  Poicell  v.  Do/ihl/le, 
Sug.  29. 

"  Not  damp  "  is  a  statement  of  fact,  not  opinion  :  Strangways 
V.  Bishop,  29  L.  T.  120. 

"  Well  supplied  with  water,"  in  the  description  of  a  ware- 


26  TAh'TJCULAKS  OF  .sALi:,   ElV. 

house  (-with  small  stoam  engine)  situate  in  a  district  wliere 
springs  abound,  and  factories  (though  not  -warehouses)  are 
usually  supplied  Avitli  Avater  from  wells  on  the  premises,  is  a 
misdescription  if  tlie  only  Avator  ,sup}ily  is  from  ^vater^vorks  on 
payment  of  a  substantial  water  rate  (20/.  per  annum)  :  Lrj/htnd 
V.  Ill iiHj north,  2  De  (r.  F.  &  J.  248. 

'"  liesidence  fit  for  a  respectable  family"  is  mere  puff.  But 
the  worJs  "  with  a  demesne  tastefully  laid  out/'  being  explained 
by  a  map  having  delineated  upon  it  clumps  of  trees  and  slu'ubs, 
and  showing  the  house  surrounded  with  ornamental  timber,  are 
a  material  misrepresentation  if  such  trees,  &c.,  do  not  exist : 
M(igc/uii.s  V.  Fal/oii,  2  Molloy,  at  p.  589, 

The  words  "  eligible  for  the  erection  of  genteel  residences  of 
a  superior  description  "  were  not  treated  in  Peacock  v.  Poison, 
11  Beav,  355,  as  mere  puff.  In  that  case  the  vendor  who  had 
by  the  conditions  undertaken  to  lav  out  roads  shown  on  a  map, 
was  held  not  to  be  entitled  to  cut  up  the  land  differently  in  a 
manner  likely  to  attract  a  loAver  class  of  residents. 

On  the  sale  of  a  life  interest  the  vendor  stated  that  the  tenant 
for  life  was  a  "  very  healthy  gentleman,  aged  forty-eight." 
This  statement  was  afterwards  modified  to  "  a  healthy  gentle- 
man, aged  forty-eight,  whose  hfe  is  insurable."  The  fact  was, 
that  the  insm'ance  companies  though  willing  to  insure  the  life 
would  do  so  only  on  payment  of  a  much  higher  rate  than  the 
highest  rate  of  insm-ance  of  a  healthy  life  of  the  same  age. 
This  was  held  to  be  misdescription  and  not  mere  puff :  Break')/ 
V.  ColUns,  You.  317. 

On  the  sale  of  an  annuity  the  vendor  stated  that  the  grantor 
was  a  man  "in  good  circumstances,  and  of  large  property." 
The  fact  was  that  he  was  then,  and  had  for  some  time  been,  in 
prison  for  debt.  The  statement  was,  in  an  action  of  deceit 
brought  by  the  purchaser,  held  to  be  a  meris  puffing  statement : 
Baices  v.  Tung,  1  Stark.  N.  P.  C.  75  {ml  qu.  /). 

The  description,  "  let  to  F.  a  most  desirable  tenant,"  has  been 
held  to  be  not  a  mere  expression  of  opinion,  but  to  contain  an 
implied  assertion  that  the  vendor  knows  of  no  facts  leading  to 
the  conclusion  that  F.  is  not  a  satisfactory  tenant,  and,  F.  being 
at  the  time  to  the  knowledge  of  the  vendor  unable  to  pay  his 
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rent,  the  purchaser  was  relieved:    Smith  v.  Land  Corpomf ion, 
28  Ch.  Div.  7. 

On  the  sale  of  <£oOO  Consols  standing  in  the  names  of  direc- 
tors, and  held  by  them  as  an  indemnity  against  costs  in  a 
pending  Chancery  suit,  and  subject  thereto  upon  trust  for  the 
vendor,  the  vendor  stated  these  facts,  and  added,  "  There  is  a 
considerable  sum  applicable  for  payment  of  costs,  and  such  costs 
will  be  paid  thereout,  being  in  fact  part  of  a  residuary  estate, 
shares  in  which  ha^'e  been  the  subject  of  sales  to  insurance 
companies.  The  estate  of  the  testator  was  upwards  of  100,000/., 
the  residuary  estate  exceeded  20,000/. ;  the  fimcl  of  500/.  and 
dividends  may  therefore  be  looked  upon  as  a  sound  and  secure 
investment."  The  vendor  had  been  informed  by  the  directors' 
solicitor  that  they  had  paid  1,250/.  costs  which  they  hoped  to 
get  back  from  the  estate,  but  that  the  whole  of  the  500/.  might 
possibly  be  absorbed  by  the  costs.  It  was  held  that  under  the 
cii'cumstances  the  vendor's  statements  were  misleading :  3Iat- 
thias  v.  Yetls,  40  L.  T.  N.  S.  497. 

On  an  agreement  for  a  lease  of  a  limestone  quarry  the  lessor 
represented  that  the  lime  was  "  fit  for  the  London  market," 
the  lessee  ha^ing  previously  said  that,  unless  the  lime  were  fit 
for  the  London  market  he  could  not  take  the  lease.  It  was 
proved  that  the  words  meant  in  the  trade  lime  of  the  best 
equality.  The  statement  was  held  to  be  a  misdescription  of  a 
specific  fact :  Iliggius  v.  Sanicls,  2  J.  &  H,  4ii0. 

On  the  sale  of  an  advowson,  the  vendor  stated  "  a  voidanee  Matters  of 
of  this  preferment  is  likely  to  occur  soon,"  the  fact  being  that  ^^    ^  ^  ^  7- 
the  then  incumbent  was  only  thirty-two.     This  was  considered 
not  to  be  a  definite  misdescription,  and  the  pm^chaser  was  not     • 
relieved :   Troicer  v.  Newcome,  3  Mer.  704. 

"  The  dii"ectors  feel  justified  in  stating  that  they  confidently 
believe  the  profits  of  this  company  will  be  more  than  sufficient 
to  pay  50  per  cent."  was  held  to  be  a  mere  expression  of  opinion: 
Bellairs  v.  Tucker,  13  Q.  B.  D.  502. 

The  statement  in  the  prospectus  of  a  company  "  we  do  not 
hesitate  to  guarantee  a  minimum  annual  dividend  of  33  per 
cent."  was,  however,  held  to  be  a  fraudulent  misrepresentation 
rendering  the  directors  liable  for  damages :  Gerhard  v.  Bates, 
2  Ell.  &  B.  470. 
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^^oXne.  \^^   estate  was   described   as   of   "  nearly  equal  value  with 

frecliold,  being-  held  by  a  college  lease  for  thirty-three  years  at 
a  ground  rent  of  8/.  7*.,  and  renewable  every  ten  years  upon 
payment  of  a  small  fine,"  the  facts  being  that  the  renewal  and 
the  fine  were  both  arbitrary,  the  amount  of  the  fine  last  paid 
being  700/.  It  Avas  held  that  the  rejircsentations  as  to  the  fine 
being  "  small "  and  the  tenm-e  being  "  nearly  equal  to  free- 
hold "  were  indefinite  and  calculated  to  put  the  purchaser  upon 
inquiry.  Under  certain  circumstances  such  representations 
might  be  a  ground  for  rescission,  as  if  the  vendor  knew  that  the 
purchaser  entertained  a  false  idea  of  the  fine.  But  in  this  case 
the  purchaser  tried  to  find  out  the  amount,  and  offered  loO/.  if 
the  vendor  w^ould  pay  the  sm-plus ;  the  refusal  of  this  offer 
ought  to  have  put  him  on  inquiry :  Fenton  v.  Broivne,  14  Ves. 
144. 

The  statement  that  a  ground  rent  is  "  amply  secured  "  would 
seem  to  be  only  a  puffiog  statement;  at  any  rate,  if  due  notice 
of  the  real  state  of  the  facts  is  given,  the  purchaser  will  not  be 
entitled  to  relief  because  of  such  words  even  if  untrue.  See 
Smifh  v.  Wath,  4  Drew.  338. 

The  assertion  by  the  vendor  that  the  land  is  worth  so  much 
is  a  mere  ex^^ression  of  opinion :  Ilarccy  v.  Yoioig,  Yelv.  20. 

But  the  statement  that  the  estate  "  clears  a  not  value  of  .£ 

per  annimi"  is  a  statement  of  fact :  see  p.  10. 

The  statement  that  a  colliery  actually  realised  £ annual 

profits  is,  if  untrue,  a  misrepresentation ;  but  the  statement  that 

a  colliery  producing  such  profits  is  worth  £ ,  is  a  mere 

matter  of  opinion  and  judgment :  Poicell  v.  Elliot,  10  Ch. 
424. 

The  statement  that  F.  and  C,  two  timber  merchants,  had 
valued  the  timber  at  3,500/.,  the  fact  being  that  they  had  valued 
it  at  2,500/.  only,  is  a  misrepresentation  entitling  the  purchaser 
to  relief  :  Buxton  v.  Lister,  3  Atk.  383,  at  p.  386. 

In  another  case,  upon  the  treaty  for  the  sale,  the  purchaser 
told  the  vendor  he  could  not  help  thinking  (as  the  fact  was) 
that  the  property  had  been  offered  to  him  before  at  thousands 
less,  and  asked  the  vendor  whether  ho  had  ever  put  the  property 
into  the  hands  of  an  agent  to  sell  at  thousands  less  than  he  was 
then  asking.     The  vendor  falsely  answered  "  No."     It  was  held 
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that  the  piircliaser  was  entitled  to  rescind  on  the  ground  of  this 
misrepresentation  :  Roots  v.  SneJUng,  48  L.  T.  N.  S.  216. 


Misrq)rcseiif(ifioii  of  Laic. 

Tlie  vendor's  misrepresentation  of  a  matter  of  law  (nnless,  Matters  of 
perhaps,  it  was  made  with  the  intention  of  deceiving  the  pur- 
chaser), will  not  entitle  the  purchaser  to  relief.  The  purchaser 
is  assumed  to  know  the  law,  and  the  misrepresentation  of  the 
vendor  on  that  assumption  has  no  effect  on  the  pm^chaser's 
mind. 

It  is  not  always  easy  to  say  of  a  given  statement  whether  it 
is  a  statement  of  fact  or  a  statement  of  law.  If  a  fact  is  stated 
which  involves  a  conclusion  of  law,  the  statement  may  he  made 
so  as  to  he  a  statement  of  the  fact  only,  or  it  may  he  made  as  a 
statement  of  law  followed  hy  a  statement  of  the  fact  by  way  of 
deduction  from  the  law  so  stated. 

"A  misrepresentation  of  law  is  this:  when  you  state  the  facts 
and  state  a  conclusion  of  law,  so  as  to  distinguish  between  facts 
and  law.  The  man  who  knows  the  facts  is  taken  to  know  the 
law  ;  but  when  you  state  that  as  a  fact  which  no  doubt  involves, 
as  most  facts  do,  a  conclusion  of  law,  that  is  still  a  statement  of 
fact  and  not  a  statement  of  law.  Suppose  a  man  is  asked  by  a 
tradesman  whether  he  can  give  credit  to  a  lady,  and  the  answer 
is,  '  You  may,  she  is  a  single  woman  of  large  fortune.'  It 
tmTis  out  that  the  man  who  gave  that  answer  knew  that  the 
lady  had  gone  through  the  ceremony  of  marriage  with  a  man 
who  was  believed  to  be  a  married  man,  and  that  she  had  been 
advised  that  that  marriage  ceremony  w\as  null  and  void,  though 
it  had  not  been  declared  so  by  any  Court,  and  it  afterwards 
turned  out  they  were  all  mistaken,  that  the  first  marriage  of  the 
man  was  void,  so  that  the  lady  was  married.  He  does  not  tell 
the  tradesman  all  these  facts,  but  states  that  she  is  single.  That 
is  a  statement  of  fact.  If  he  had  told  him  the  whole  story,  and 
all  the  facts,  and  said,  '  Now,  you  see,  the  lady  is  single,'  that 
would  have  been  a  misrepresentation  of  law.  But  the  single 
fact  he  states,  that  the  lady  is  unmarried,  is  a  statement  of  fact, 
neither  more  nor  less  ;  and  it  is  not  the  less  a  statement  of  fact 
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that  ill  order  to  arri\t>  at  it  you  must  lamw  moro  or  loss  of  the 
law."  Per  Jessel,  M.ll.,  in  Eagleajichl  v.  JLirqid-s  of  Lo)idon- 
dcrnj,  4  Ch.  Div.  at  p.  702. 

Where  a  tramway  company's  Act  i-nahled  them  to  em[)loy 
animal  power,  and,  with  llic  consent  of  the  Board  of  Trade, 
steam  or  other  mechanical  power,  a  statement  by  the  directors 
who  had  not  obtained  the  consent  of  the  Board  of  Trade,  that 
by  their  sjiecial  Act  the  company  had  a  right  to  use  steam  power 
instead  of  horses,  was  held  to  \)c  a  misrepresentation  of  fact : 
Peek  V.  Derri/,  37  Ch.  Div.  541  ;  see  pp.  571  and  5S1. 

On  the  sale  of  an  agreement  for  a  lease  to  contain  the  "  usual 
covenants,"  the  vendor  sent  the  purchaser  a  copy  of  the  agree- 
ment for  the  lease,  and,  in  answer  to  tlio  purchaser's  inquii'ies, 
said  that  the  lessee  would  not  have  to  do  substantial  repairs. 
As  a  covenant  to  do  substantial  repau's  is  a  usual  covenant,  this 
was  a  misrepresentation.  But  it  was  held  that  it  was  a  mis- 
representation of  law,  not  of  fact :  KouhiU  v.  Hill,  6  Jiu".  N.  »S. 
968. 

If  a  representation  is  made  fraudulently,  i\\Q  purchaser  may 
perhaps  (though  this  is  doubtful)  be  relieved,  even  if  it  io  a  mis- 
representation of  law  only.  "  Where  there  is  a  representation 
made  as  to  a  mere  matter  of  law,  it  is  in  nineteen  cases  out  of 
twenty  made  by  a  person  who  does  not  know  the  law  better 
than  the  person  to  whom  it  is  made,  and  at  whose  risk  it  is 
taken  and  acted  upon.  >Still  I  am  not  prepared  to  say,  and  I 
doubt  whether  a  man  who  ^^■iKully  misrepresented  the  law  would 
be  allowed  in  ecpiity  to  retain  any  benefit  he  got  by  such  repre- 
sentation": per  Bowen,  L.  J.,  in  Went  London  Co)nmc)'cial Bank 
V.  Kihon,  i;j  (i.  B.  Div.  3G0,  at  p.  362. 


Misirp)'csrnf((fio)i  of  lufoiflon. 

Intention.  The  effect  of  the  expression  by  the  vendor  of  his  intention  is 

doubtful.  If  the  statement  of  intention  is  regarded  as  equivalent 
to  an  undertaking,  then,  if  it  be  embodied  in  the  agreement 
for  sale,  the  piu'chaser  could  enforce  it,  or  if  the  vendor  were 
unable  to  carry  out  the  intention  the  purchaser  would  be  entitled 
to  rescission  or  compensation ;  and  if  it  be  not  embodied  in  the 
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agreement,  the  vendor  would  not  be  entitled  to  specific  per- 
formance without  carrying  it  out. 

A  representation  made  Iby  the  lessor  in  an  agreement  for  a 
lease  that  the  covenants  contained  in  the  draft  restraining  the 
use  of  the  house  for  trade  or  business  were  usually  contained  in 
leases  granted  by  the  lessor  of  his  other  houses  in  that  estate, 
amounts  to  a  collateral  contract  with  the  lessee  that  the  other 
houses  should  continue  to  be  used  as  private  dwelling-houses, 
and  such  contract  can  be  enforced  by  the  lessee,  even  though  no 
undertaking  or  covenant  on  the  part  of  the  lessor  is  inserted  in 
the  lease :  Martin  v.  Sjyicer,  31  Ch.  Div.  1. 

But  as  a  representation  of  intention  appears  to  be  often  re- 
garded by  the  Court  as  not  amounting  to  an  undertaking  or  con- 
tract, it  becomes  material  to  consider  the  question  whether  the 
piu'chaser  can  obtain  relief  for  a  misrepresentation  by  the  vendor 
of  his  intention. 

It  is  clear  that  a  representation  of  intention,  if  true  at  the 
time  it  is  made,  is  not  falsified  by  an  alteration  of  that  inten- 
tion. Further,  unless  the  representation  virtually  amounts  to  a 
promise  or  undertaking,  the  vendor  is  entitled  to  alter  his  inten- 
tion, notwithstanding  the  representation :  Jordan  v.  Money,  5 
H.  L.  Ca.  185.  "  The  doctrine  of  estoppel  by  representation  is 
applicable  only  to  representations  as  to  some  state  of  facts 
alleged  to  be  at  the  time  actually  in  existence,  and  not  to 
promises  de  future,  which,  if  binding  at  all,  must  be  binding 
as  contracts":  per  Lord  Selborne  in  Maddison  v.  Alderson,  8 
App.  Ca.  167,  at  p.  173.  "  A  representation  that  something 
will  be  done  in  the  futm-e  cannot  either  be  true  or  false  at  the 
moment  it  is  made,  and  although  you  may  call  it  a  representa- 
tion, if  it  is  anything  it  is  a  contract  or  promise  "  :  per  Mellish, 
L.  J.,  in  Beattie  v.  Lord  Eliury,  7  Ch.  777. 

If,  however,  a  person  states  as  his  intention  that  which  never 
was  his  intention,  this  is  a  misrepresentation  of  a  fact,  and  from 
the  natm-e  of  the  case  it  is  a  fraudulent  misrepresentation. 

Where  the  directors  of  a  company  issued  a  prospectus  inviting 
subscription  for  additional  capital,  to  be  employed  in  improving 
the  buildings  of  the  company  and  pm-chasing  horses  and  vans, 
their  real  object  being  to  obtain  money  to  meet  theii'  i)rcssing 
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pccuniarv  liabilitios,  it  was  licld  that  this  misrejoresentation  of 
intention  was  a  misrepresentation  of  fact  also,  and  the  directors 
were  liaLle  to  an  action  of  deceit :  Edgingfon  v.  Fifzijiaiiricr,  29 
Cli.  Div.  4;j9.  "A  mere  suggestion  of  possible  pm'poses  to 
whiili  a  jiovtion  of  the  money  miglit  be  applied  would  not  have 
formed  a  basis  for  an  action  of  deceit.  There  must  be  a  mis- 
statement of  an  existing  fact ;  but  tlie  state  of  a  man's  mind  is 
as  much  a  fact  as  tlio  state  of  his  digestion.  It  is  true  that  it  is 
very  difficult  to  prove  what  the  state  of  a  man's  mind  at  a 
particular  time  is,  but  if  it  can  be  ascertained  it  is  as  much  a 
fact  as  anything  else.  A  misre2)resentation  of  the  state  of  a 
man's  mind  is  therefore  a  misstatement  of  fact " :  per  Bowen, 
L.  J.,  iliid.,  at  p.  483. 

It  might  perhaps  be  argued  that  as  the  intention,  even  if  it 
existed,  might  be  altered  at  any  moment,  the  misstatement  of 
the  intention  is  an  immaterial  misrepresentation,  one  not  c/aiis 
locum  coitfracfiii — in  other  words,  one  uj^on  which  the  party  to 
whom  the  statement  is  made  does  not  rely,  or  on  which,  if  he 
relies  at  all,  he  relies  at  his  own  peril.  See  Chap.  YI.,  p.  49. 
"  He  knows  or  ought  to  know  that  he  takes  his  chance  of  the 
promisor  changing  his  mind,  and  tlicrcfore  he  is  in  no  worse 
position  if  the  statement  is  false  when  it  is  made,  /.  e.,  if  that 
intention  is  not  really  entertained  than  if  it  is  true  when  it  is 
made,  /.  e.,  if  the  intention  exists  and  the  person  making  tlie 
statement  intends  to  revoke  it  if  he  pleases  " :  per  Steplien,  J., 
in  Akkrson  v.  Moddison,  5  Ex.  D.  293,  at  p.  303. 

But  even  if  this  reasoning  is  correct,  the  statement  of  inten- 
tion in  Edfj'uKjton  v.  Fifzmaurice,  29  Ch.  Div.  459,  might  be 
regarded  as  an  implied  misrepresentation  of  a  fact.  The  state- 
ment that  the  directors  intended  to  spend  the  money  in 
improving  the  biiildings  implied  that  the  directors  knew  of 
nothing  to  prevent  thorn  from  so  applying  the  money  or  to 
make  such  an  ap}»lication  of  tlie  money  improbable.  As  they 
were  hard  pressed  by  the  creditors  of  the  com^^any,  this  state- 
ment was  untrue :  cf.  Bowen,  L.  J.'s  judgment  in  Smith  v. 
Land  Corporation,  28  Ch.  Div.  7,  quoted  above,  p.  24. 

In  one  case  the  vendor,  previously  to  the  sale,  handed  the  auc- 
tioneer a  paper  in  his  own  writing,  which  stated  that  it  was  in 
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contemplation  to  widen  a  lano  leading  to  the  property  by 
purchasing  the  lionses  at  the  entrance  and  to  form  a  new  street, 
as  represented  by  the  dotted  line  on  the  jilan  annexed  to  the 
particidars,  and  that,  if  the  same  could  not  be  otherwise  done, 
the  vendor  would  apply  to  Parliament  for  an  Act  to  enable  him 
so  to  do.  This  paper,  by  the  vendor's  directions,  was  read  to 
the  persons  assembled  at  the  sale.  The  vendor  was  not  the 
owner  of  the  land  over  which  the  new  street  was  to  be  made. 
The  Court  held  that  the  vendor  was  not  entitled  to  specific  per- 
formance without  carrying  his  undertaking  into  effect :  Be((uino)it 
V.  Diihcs,  Jac.  422.  It  would  appear  from  p.  42-5  of  the  report 
that  the  Court  thought  the  statement  of  intention  was  false,  as 
the  vendor  did  not  design  to  carry  it  into  effect.  But  the  pur- 
chaser would  have  been  entitled  to  relief  also  on  the  ground  of 
the  misdescription  contained  in  the  plan,  and  on  the  ground  that 
the  statement  was,  in  fact,  an  undertaking,  and  that  a  parol 
contract  had  been  entered  into  which  the  defendant  could  insist 
on  having  read  into  the  agreement.     See  p.  163. 

Where,  pending  negotiations  for  a  building  underlease,  the 
sub-lessor,  w]io  was  lessee  of  adjacent  land,  made  a  representa- 
tion that  he  could  not  obstruct  the  sea-view,  being  bound  by 
covenants  himself,  and  afterwards  surrendered  his  lease  and 
obtained  a  new  one  without  the  covenants,  the  sub-lessee,  who 
had  taken  the  underlease  and  erected  buildings  on  the  faith  of 
the  representation,  was  held  entitled  to  an  injunction  restraining 
the  sub-lessor  fi'om  so  building  as  to  obstruct  the  sea-view : 
Pigrjott  V.  Sfratton,  John.  341 ;  affirmed,  1  De  C.  F.  &  J.  33. 
The  principle  involved  in  this  decision  is  thus  stated  by  Lindley, 
L.  J.,  in  Martin  v.  Spicer,  34  Ch.  I)iv.  1,  at  p.  12  :  "  If  a  man 
makes  a  representation  that  property  is  subject  to  covenants 
affecting  it  permanently,  and  he  does  so  in  order  to  induce  a 
person  to  buy  part  of  such  property,  and  the  person  buys  on  the 
faith  of  such  representation,  the  representation  amounts  to  a 
contract  by  the  vendor  that  he  will  not  do  anything  to  prevent 
the  property  from  continuing  what  he  has  represented  it  to  be." 
The  ratio  decidendi  of  Piggott  v.  Straff  on  seems,  however,  to  have 
been  that  the  representation  operated  by  way  of  estoppel  rather 
than  as  a  contract.     See  the  words  of  Lord  Hatherley,  Jolm. 

W.  J) 
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p.  359 — "A  man  who  lias  induced  anotlier  to  enter  into  a  con- 
tract ■with  liini,  hy  representing  an  actual  state  of  tilings  as  a 
security  for  the  enjo^Tuent  of  an  interest  which  he  has  himself 
created,  for  valuahle  consideration,  is  not  at  liberty  hy  his  oa\ti 
act  to  derogate  from  that  interest  hy  determining  the  state  of 
thinffs  which  he  has  so  held  forth  as  the  consideration  for 
entering  into  the  contract." 

There  the  representation  was  one  of  fact ;  what  the  vendor 
said  amounted  virtually  to  a  representation  tliat  llie  existing 
state  of  things  must  continue,  and  that  the  sub-lessor  could  not 
get  rid  of  his  liability,  rather  than  a  representation  that  he  did 
not  intend  to  get  rid  of  his  liability  by  surrendering  the  lease  or 
otherwise. 
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It  is  often  said  that  the  vendor  is  not  under  an  obligation  to  Caceat  emptor 
disclose  defects  in  the  property  which  he  is  selling,  even  if  he 
knows  that  the  purchaser  is  ignorant  of  the  true  state  of  the 
facts.  The  maxims  used  are  caveat  empto)-  and  aliud  est  celare, 
aliud  tacere.  The  "  mere  silence  "  of  the  vendor,  or  his  "  passive 
acquiescence  in  the  purchaser's  self-deception  "  (Cockburn,  C.  J., 
in  Smith  v.  Hughes,  L.  R.  6  Q.  B.  597),  is  opposed  to  an  "  in- 
dustrious concealment"  [SJiirleij  y.  Strattoii,  1  Bro.  Ch.  C.  440) 
or  "  aggressive  deceit "  [Keates  v.  Earl  of  Cadogan,  10  C.  B. 
591)  on  the  vendor's  part ;  and  while  the  latter  is  considered  as 
entitling  the  purchaser  to  relief,  the  former  is  regarded  as  per- 
fectly justifiable.  The  law  is,  however,  laid  down  in  too  general 
a  way  if  a  sale  cf  real  property,  and  not  of  chattels,  is  under 
consideration. 

In  the  first  place,  the  maxim  caveat  emptor  does  not  apply  to 
latent  defects,  as  to  which  see  below,  p.  37.  And  if  the  vendor 
wishes  to  preclude  the  purchaser  from  objecting  to  a  defect  in 
his  title  he  must  mention  the  defect  in  the  particulars  or  con- 
ditions of  sale,  unless  he  is  content  to  trust  to  the  chance  of  the 
purchaser's  investigation  of  the  title  being  so  careless  that  the 
defects  are  not  discovered. 

It  seems,  on  the  whole,  more  correct  to  lay  it  down  as  the 
general  rule  that  the  mere  silence  of  the  vendor  as  to  defects 
in  the  property,  or  in  the  title  to  the  property,  is  sufficient  to 
entitle  the  purchaser  to  rescind  or  obtain  compensation,  and 
then  to  set  out  the  rules  as  to  patent  defects,  and  such  defects 
in  title  as  need  not  be  mentioned  (or  which,  properly  speaking, 
are  not  to  be  regarded  as  defects  at  all)  as  exceptions  to  the 
general  rule. 

1)2 
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Examples.  The  following  arc  instaucos  of  defects  in  the  property,  or  the 

title  to   the  property,  the  omission  of  the  vendor  to  mention 
■which  has  been  considered  to  entitle  the  purchaser  to  relief  : — 

Mortgages  -which  the  vendor  did  not  intend  to  discharge  : 
Torrmicc  v.  Bolton,  8  Ch.  118. 

Ground  rent  to  which  the  property  was  subject :  Jones  v. 
liinimcr,  14  Ch.  Div.  588. 

Kentcharges  or  quit-rents  :  Eschdlc  v.  Sfep/icnson,  1  Sim.  & 
Stu.  122. 

Eestrictive  covenants  :  P/i/7/ip.s  v.  CahlcIcugJi,  L.  E.  4  Q.  B. 
159. 

The  liability  to  repair  the  chancel  of  the  parish  church  : 
Fortchlow  V.  Shirley,  cited  in  Binks  v.  Lord  Rokehy,  2  Sw.  223. 

Leases  to  which  the  property  is  subject :  Hughes  v.  Jones, 
3  De  G.  F.  &  J.  307. 

The  absence  of  title  to  an  underground  cellar  beneath  the 
property  sold  :    Whittington  v.  Corder,  16  Jur.  1034. 

The  fact  that  there  is  no  proper  access  to  the  property,  e.g., 
on  the  sale  of  arable  land,  the  absence  of  a  right  of  way  for 
carts  and  carriages  :  Denne  v.  Light,  8  De  G.  M.  &  G.  774  ; 
Curling  v.  Amtin,  2  Dr.  &  Sm.  129. 

On  a  treaty  for  a  lease  of  a  mine,  the  omission  to  state  that 
a  material  portion  of  the  mine  w^as  imder  land  to  which  the 
lessor  had  no  title  :  Mosti/n  v.  West  Mostyn  Colliery  Comjxmy, 
1  C.  P.  D.  145. 

On  the  sale  of  an  annuity,  the  omission  to  state  that  it  was 
redeemable :  Coverley  v.  Bnrrell,  5  B.  &  Aid.  257. 

On  the  treaty  for  the  sale  of  the  residue  of  a  lease  of  which 
12  J  years  were  unexpired,  the  omission  to  mention  the  lessor's 
right  of  option  to  determine  the  lease  at  the  end  of  five  years : 
Weston  v.  Samge,  10  Ch.  D.  736. 

On  the  sale  of  a  lease,  the  omission  to  state  that  owing  to  the 
breach  of  covenants  by  the  lessee  the  lease  was  then  voidable : 
PenniaU\.  Harhorne,  11  Q.  B.  368  ;  the  omission  to  state  that 
an  agreement  for  a  lease  was  voidable :  Brewer  v.  Broadtcood, 
22  Ch.  D.  105.  On  the  sale  of  a  derivative  lease,  the  omission 
to  state  that  other  property,  part  of  the  laud  demised  by  the 
original  lease,  had  been  sub-demised  by  a  lease  not  containing 
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restrictive  covenants  in  accordance  with  those  contained  in  the 
original  lease :    JVaring  v.  Hoggart,  Hj.  &  M,  39. 

There  are  many  matters  which  the  vendor  is  not  hound  to 
mention. 

(1.)  The  vendor  need  not  mention  patent  defects.  Patent  de- 

A  patent  defect  is  a  defect  in  the  physical  condition  of  the 
property  which  a  purchaser  would  be  likely  to  discover  if  he 
inspected  the  property  with  ordinary  care.  A  latent  defect  is 
one  which  a  purchaser,  inspecting  the  property  with  ordinary 
care,  would  not  be  likely  to  discover. 

In  Dart,  p.  101,  a  patent  defect  is  defined  as  "  such  as  may 
be  discovered  by  ordinary  vigilance  on  the  part  of  a  purchaser," 
and  a  latent  defect  as  "  such  as  the  greatest  attention  would 
not  enable  him  to  discover."  This  definition  leaves  a  third  class 
of  defects  which  are  neither  patent  nor  latent,  riz.  those  not 
discoverable  by  ordinary  vigilance.  It  seems  more  correct  to 
regard  as  latent  all  defects  which  are  not  patent.  In  Lucas  v. 
James,  7  Ha.  410,  at  p.  418,  a  latent  defect  is  defined  as  "  one 
which  a  provident  purchaser  could  not  discover." 

The  existence  of  a  way  round,  and  a  footjiath  across,  a  field  Footpath. 
which  was  sold  as  a  "  meadow,"  was  held  to  be  a  patent  defect, 
and  one  which  did  not  entitle  the  purchaser  to  resist  specific  per- 
formance :  Bowles  v.  Round,  or  Oldfield  v.  Round,  5  Yes.  508. 
Lord  Manners,  in  Ellard  v.  Lord  Llandaff,  1  Cox,  at  p.  249, 
referring  to  Bou-Jes  v.  Round,  says,  "  I  believe  the  Bar  was  not 
very  well  satisfied  with  the  decision.  .  .  .  The  purchaser  was 
undoubtedly  extremely  negligent  not  to  look  at  the  estate  before 
he  piu'chased  it.  Had  he  used  ordinary  caution  he  would  have 
discovered  the  easement."  Jessel,  M.  R.,  in  Cato  v.  Thompson, 
9  Q.  B.  Div.  616,  at  p.  619,  referring  to  Boivles  v.  Round,  though 
not  mentioning  it  by  name,  treats  it  as  a  case  where  the 
purchaser  knew  of  the  defect.     This,  however,  is  incorrect. 

The  existence  of  a  waterway  through  the  property  is  not  "Waterway, 
generally  a  patent  defect,  and  a  purchaser  was  not  presumed  to 
know  that  there  was  an  easement  of  waterway  over  the  property, 
or  to  be  affected  with  notice  thereof,  from  the  fact  that  he  was 
well  acquainted  with  the  property,  and  constantly  passed  some 
wells   which    were    supplied   by    an    underground    watercourse 
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running  through  the  property :  Shachleton  v,  Sxfc/ijf'r,  1  De  G. 
&  Sm.  GOO. 
Other  ex-  A  houso  was  Sold,  over  part  of  which  a  room  about  3  feet  by 

amp  es.  ^^^  belonging  to  another  house,  projected.     The  plan,  being 

merely  a  ground  plan,  did  not  notice  this  projection.  The  pur- 
chaser had  no  knowledge  of  the  internal  state  of  the  building, 
and  there  was  no  evidence  that  the  defect  could  have  been 
detected  externally  by  the  eye.  It  was  held  that  this  was  a 
latent  defect,  and  the  purchaser  was  relieved  :  Pope  v.  Garland, 
4  Y.  &  C.  394. 

In  the  case  of  a  house  bought  or  taken  for  a  family  residence, 
the  existence  of  a  nuisance  arising  from  the  immoral  character 
of  certain  houses  in  the  immediate  neighbourhood  is  a  latent 
defect,  and  it  would  seem  that  if  the  vendor  knew  of  it  and 
omitted  to  inform  the  purcliaser,  the  latter  might  rescind,  but 
not  if  the  vendor  himself  were  ignorant  of  the  fact :  per  Shad- 
well,  V.-C,  in  Lucas  v.  James,  7  Ha.  410,  at  p.  418  {sed  qu.). 

On  an  agreement  for  a  lease  of  a  coal  mine,  the  lessor  did  not 
inform  the  lessee  that  lie  had  worked  the  mine  twenty  years  ago, 
and  abandoned  it  as  unprofitable.  The  lessee  examined  the 
mine  himself  before  the  contract,  and  saw  the  abandoned  work- 
ings. The  Court  granted  specific  performance :  Ilayicood  v. 
Cope,  25  Beav.  140. 

If  the  w^hole  of  the  coal  had  been  gotten  this  might,  perhaps, 
entitle  the  purchaser  or  lessee  to  relief :  see  remarks  of  Page- 
Wood,  V.-C,  in  RidfjH-aij  v.  Snojd,  Kay,  G27,  at  p.  635.  If  the 
vendor  or  lessor  knew  that  all  the  coal  had  been  gotten  by  former 
workings,  it  would  seem  to  be  fraudulent  for  him  to  sell  or  lease 
the  mine  without  mentioning  the  facts. 

On  the  sale  of  a  lease  containing  a  covenant  to  deliver  up  the 
premises  in  good  repair  at  the  end  of  the  term,  if  any  of  the 
buildings  have  been  removed,  this  should  be  mentioned  :  Granger 
V.  Wornis,  4  Campb.  83.  The  non-existence  of  the  buildings  is 
not  a  patent  defect,  because  the  purchaser  does  not  necessarily 
know  that  there  ever  were  such  buildings.  And  though  in  that 
case  the  lease  which  contained  a  description  of  the  buildings 
(including  the  summer-house,  which  was  afterwards  pulled 
down)  was  produced  and  read  aloud  at  the  sale,  the  purchaser 
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might  either  not  heave  heard  it,  or  not  have  paid  attention  to 
the  point. 

A  defect  which  is  patent  to  a  professional  man  {e.g.,  a  sur-  Professional 
veyor),  but  not  to  an  ordinary  man,  is  not  a  patent  defect  unless  purchaser. 
the  purchaser  has  himself  the  requisite  professional  knowledge, 
or  has   employed  a  professional   man  :    Tildesley  v.    Clarkson, 
30  Beav.  419,  at  p.  430. 

A  defect  is  patent  if  it  is  sufficiently  visible  to  "  arouse  the  Defect  par- 

^  tially  visible, 

vigilance  of  any  intending"  purchaser,  even  though  the  full 

extent  of  the  defect  is  not  visible.  Thus,  where  there  were  cracks 
in  a  wall,  and  the  wall  was  eighteen  inches  out  of  the  perpen- 
dicular, this  was  considered  sufficient  to  put  an  intending  lessee 
on  his  guard,  although  the  full  extent  of  the  repairs  necessary 
to  be  done  could  not  be  discovered  without  an  examination  of 
the  foundations :   Cook  v.  Waug/i,  2  Giff.  201,  at  p.  206. 

(2.)  The  vendor  need  not   mention   defects  to  which   land  Defects  com- 
mon to  all 
usually  is  subject.  land, 

Thus,  the  existence  of  tithe  commutation  rent-charge,  or 
tithes,  need  not  be  mentioned,  because,  in  the  absence  of  informa- 
tion that  the  land  was  tithe  free,  an  ordinary  purchaser  would 
infer  that  the  land  was  subject  to  tithes :  Sug.  322. 

(3.)  Nor  need  he  mention  defects  which  are  necessarily  or  or  to  land  of 

.  ,  .  .     .     that  tenure, 

usually  inherent  in  land  of  the  same  tenure  as  that  which  is 

being  sold.     These  are  not,  strictly  speaking,  "  defects." 

Thus,  on  the  sale  of  copyholds,  it  is  not  necessary  to  mention 
that  the  lord's  consent  is  requisite  to  enable  the  tenant  to  work 
minerals,  because  this  is  the  same  in  all  copyholds  :  per  Romilly, 
M.  E.,  in  Haijfonl  v.  Criddle,  22  Beav.  477,  at  p.  480. 

On  the  sale  of  an  underlease,  the  vendor  need  not  mention  the 
liability  to  forfeiture  in  case  of  a  future  breach  of  the  covenants 
by  the  original  lessee,  because  this  liability  is  incidental  to  every 
underlease  :  Ilayfonl  v.  Criddle,  22  Beav.  480. 

If  the  purchaser  is  informed  that  the  property  is  subject  to 
restrictive  covenants  he  is  not  entitled  to  refuse  to  complete  on 
the  ground  that  the  vendor  neglected  to  inform  him  that  there 
was  a  power  of  re-entry  on  breach  of  the  covenants :  per 
North,  J.,  in  Dunn  v.  Flood,  25  Ch.  D.  at  p.  634. 

On  the  sale  of  a  remainder  or  reversion  expectant  on  the 
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Act  of  Par- 
liament. 


Customs. 


death  of  a  tenant  lor  life,  the  vendor  need  not  mention  the  fact 
that  succession  duty  will  be  payable  by  the  purchaser:  Bee 
Coojyer  v.  Trewhy,  28  Beav.  194. 

(4.)  The  vendor  need  not  mention  a  local  and  public  Act  of 
Parliament  affecting  the  property,  although  such  Act  imposes  a 
liability  on  the  property. 

Thus,  on  a  sale  of  land  subject  to  certain  drainage  taxes  im- 
posed by  a  public  Act,  the  Court  granted  the  vendor  specific 
performance  without  compensation,  although  he  had  omitted  to 
mention  these  taxes  :  Barrand  v.  Arc/ier,  2  Sim.  433 ;  affirmed 
2  Russ.  &  M.  751.  In  that  case  the  land  was  described  as 
"  fen-land "  and  the  purchaser  was  an  attorney  living  in  the 
neighbourhood  ;  on  the  other  hand,  the  vendor  mentioned  other 
drainage  taxes  which  probably  threw  the  purchaser  off  his  guard. 

"Where  the  rental  (/.  r.  particulars)  stated  that  the  land  was 
subject  to  a  terminal  annual  charge  in  respect  of  the  Lough 
Corrib  Arterial  Drainage,  but  omitted  to  state  the  liability  to  a 
charge  for  maintenance  under  the  public  Act,  under  the  pro- 
visions of  which  the  Lough  Corrib  Drainage  had  been  efPected, 
the  purchaser  was  not  allowed  any  compensation :  Be  Bijan^s 
Estate,  Jr.  R.  3  Eq.  255. 

But  the  omission  to  mention  a  local  and  public  Act  of  Par- 
liament giving  a  public  body  a  right  of  preemption  was  held  to 
entitle  the  purchaser  to  rescind  :  Ballard  v.  Way,  5  L.  J.  (N.  S.) 
Exch.  207,  where,  however,  Parke,  B.,  described  the  Act  as  a 
private  Act.  The  decision  seems  to  be  opposed  to  those  above 
mentioned,  but  may  perhaps  be  supported  on  the  special  ground 
that  the  Act  did  not  sufficiently  point  out  what  property  was 
contained  in  it. 

(5.)  The  vendor  need  not  mention  any  usual  and  well-known 
customs  as  to  the  rights  of  tenants  :  see  PJiillip^  v.  Miller,  L.  R. 
10  C.  P.  420  ;  or  as  to  mining  rights  :  Dart,  p.  132. 

But  the  omission  to  mention  any  special  and  unusual  right 
of  tenants  different  from  the  known  custom  of  the  country  -svill 
entitle  the  purchaser  to  relief;  e.  g.,  the  right  of  the  tenants  to 
be  allowed  market  value  for  hay,  &c.,  when  the  custom  in  the 
country  is  to  allow  "fodder  value"  only:  Fhillips  v.  Miller, 
L.  R.  10  C.  P.  420,  reversing  9  C.  P.  19R. 
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(6.)  Mere  claims  put  forward  by  third  persons  need  not  be  Claims, 
mentioned,  unless  the  vendor  is  asked  whether  he  knows  of  any 
claims :  Brownlie  v.  Campbell,  5  App.  Ca,  925,  at  p.  944. 

On  the  sale  of  a  leasehold  house,  the  omission  to  mention  that 
the  lessor  had  given  the  vendor  a  peremptory  notice  to  repair 
was  held  to  entitle  the  purchaser  to  relief,  although  the  pur- 
chaser knew  that  the  house  was  dilapidated,  and  probably  knew 
or  had  notice  of  the  liability  to  repair :  Stevens  v.  Adamson, 
2  Starkie,  422.  In  that  case  the  purchaser  was  ejected  by  the 
lessor  for  non-compliance  with  the  notice  to  repair,  and  would, 
probably,  have  been  able  to  avoid  ejectment  by  repairing  if  he 
had  known  of  the  notice. 

(7.)    Other  matters.  Other  matters. 

The  vendor  is  not  bound  to  disclose  to  the  purchaser  the 
result  of  a  recent  valuation  of  the  property  :  Abbott  v.  S/corder, 
4  De  G-.  &  S.  448. 

Nor  the  fact  that  the  vendor  has  previously  attempted  to  sell 
the  property  :  Warde  v,  Dixon,  7  W.  E.  148.  But  if  the 
vendor,  on  being  asked  as  to  this,  wrongfully  denies  it,  the 
purchaser  will  be  entitled  to  relief:  Roots  v.  SnelluHj,  48  L.  T. 
N.  S.  216. 

Nor  the  fact  that  part  of  the  rent  stated  in  the  particulars 
has  been  sometimes  remitted  in  consequence  of  the  tenant's 
complaint  that  the  rent  was  excessive :  Abbott  v.  S/corder,  4  De 
a.  &  S.  448. 

In  another  case  the  vendor  stated  that  the  farm  was  let  to  "  a 
tenant  from  year  to  year  at  a  moderate  and  reduced  rental," 
specifying  the  amount.  Before  the  sale,  the  tenant  had  written 
a  letter  to  the  vendor  announcing  his  intention  of  giving  up 
the  farm,  but  no  proper  notice  to  quit  had  been  given.  It  was 
held  that  the  vendor  was  not  bound  to  mention  this  letter,  and 
that  there  was  no  misdescription  as  to  the  rental  of  the  pro- 
perty :  Davenport  v.  Charsleij,  54  L.  T.  N.  S.  372. 

On  the  grant  of  a  personal  annuity,  the  grantor  is  not  bound 
to  mention  the  fact  that  he  is  under  large  pecuniary  liabilities  : 
Adamson  v.  Evitt,  2  Russ.  &  M.  QQ.  The  purchaser  in  that  case 
was  an  auctioneer,  and  the  terms  of  the  purchase  raised  the 
presumption,  that  the  grantor  was  in  embarrassed  circumstances. 
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On  tlio  sale  of  an  advowson,  no  statement  by  tlic  vendor  or 
inquiry  by  the  piircliaser  having  been  made  as  to  the  income  of 
tlio  living,  the  purchaser  claimed  compensation  for  an  undis- 
closed charge  in  favour  of  Queen  Anne's  Bounty.  The  C-'ourt 
refused  to  grant  compensation,  chiefly  on  the  ground  that  the 
charge  did  not  affect  the  value  of  the  advowson,  and  that,  even 
if  the  next  presentation  would  be  less  valuable,  the  subsequent 
presentations  would  be  more  valuable :  Edirards-  Wood  v.  M(ir- 
joribcn/Ics^  7  H.  L.  Ca.  80G.  This  reasoning  is  not,  however, 
conclusive.  The  subsequent  presentations  Avould  be  more 
valuable  not  because  of  the  charge,  but  because  the  house  was 
in  good  repair.  The  pm-chaser  probably  knew  the  condition  of 
the  house  ;  he  had  seen  it. 

On  the  sale  of  a  house  standing  on  less  than  one-eighth  of 
an  acre,  and  in  a  residential  neighbourhood,  the  omission  to  state 
a  restrictive  covenant  against  using  the  land  as  gasworks  is  an 
immaterial  omission :  semble,  IIi(jijin^i  ^'  IlitcJnnan^  Contract, 
21  Ch.  D.  95. 

If  there  are  no  minerals,  the  omission  to  mention  that  the 
vendor  is  not  entitled  to  the  minerals  is  immaterial :  Lyddal  v. 
Weston,  2  Atk.  19.  If  there  are  no  minerals,  the  fact  that  the 
land  is  subject  to  rights  of  mining  vested  in  other  persons  is 
also,  it  seems,  immaterial :  see  Martin  v.  Cotter,  '3  J.  &  L.  496, 
at  p.  509. 
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CHAPTER  IV. 

INDUSTRIOUS  CONCEALMENT  OF  AND  MISEEPEESENTATION 
CONCERNING  A  PATENT  DEFECT. 

Ie  the  vendor  intentionallj"  diverts  the   purchaser's  attention  Concealment 
from  or  industriously  conceals  a  patent  defect,  the  purchaser 
will  be  relieved:   SJiirley  v.  Stratton,  1  Bro.  Ch.  C.  440. 

The  following  are  instances  of  industrious  concealment : —        Examples. 

Papering  over  a  defect  in  a  wall :  per  Gribbs,  J.,  in  Pickering 
V.  Doicson,  4  Taunt,  at  p.  785. 

Eemoving  a  ship  from  the  ways  on  which  she  lay  dry,  and 
keeping  her  afloat  so  as  to  conceal  the  bottom,  which  was  worm- 
eaten,  and  the  keel,  which  was  broken :  Schneider  v.  Heathy  3 
Campb.  506. 

There  is  no  "  industrious  concealment  "  in  a  mere  promise  by 
the  vendor  to  have  the  foundations  of  a  cracked  wall  examined, 
if  the  purchaser  takes  possession  without  asking  the  vendor  if  the 
examination  has  been  actually  made  :  Cook  v.  Waugh,  2  Giff.  201 
(a  ease  of  agreement  to  grant  a  lease). 

The  purchaser  will  be  entitled  to  relief  even  for  a  patent  defect  Misrepre- 
if  the  vendor  have  made  a  positive  misrepresentation  on  the  point.  ^^'^^''■^^°^- 

"  The  maxim  caveat  emptor  .  .  .  does  not  apply  where  there  is 
a  positive  representation  essentially  material  to  the  subject  in 
question,  and  which  at  the  same  time  is  false  in  fact.  I  must 
consider  any  fundamental  mistake  in  the  particulars  of  an  estate 
as  furnishing  a  case  in  which  the  purchaser  will  be  entitled  to 
have  the  mistake  set  right :"  per  Lord  Thurlow,  in  Loicndes  v. 
Lane,  2  Cox,  363.  "  If  a  man  makes  a  description  calculated  to 
mislead,  I  do  not  think  it  is  well  for  him  to  say,  '  If  you  had 
been  very  careful,  you  would  have  found  out  the  blunder.' 
How  was  it  that  he  did  not  himself  find  it  out  ?  "  per  James, 
L.  J.,  in  Ee  Arnold,  14  Ch.  Div.  270,  at  p.  281. 
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Examples.  A  representation  hj  the  vendor  that  tlic  house  is  substantial 

and  well-built,  relieves  the  purchaser  from  the  necessity  of 
inspecting  the  house  for  himself,  and  though  the  defect  is  patent 
the  purchaser  will  be  entitled  to  relief  :  Cox  v.  MiddMoii,  2 
Drew.  209. 

Wliere  property  measuring  thirty-three  feet  in  deptli  was 
described  as  being  forty-six  feet  in  depth,  the  purchaser  was 
relieved,  although,  being  in  occupation  of  the  premises,  he  could 
have  easily  discovered  the  real  measurement :  King  v.  Wilson,  G 
Beav.  124. 

Where  the  purchaser,  seeing  stains  on  the  walls  and  other  signs 
of  damp,  was  satisfied  with  the  vendor's  explanation  that  it  was 
caused  by  the  overflow  from  a  gutter  at  the  top  of  the  house, 
and  that  the  house  was  not  damp,  the  purchaser  was  held  entitled 
to  relief  on  it  being  proved  that  the  house  was  permanently 
damp:  Stranrju-ay-^  v.  Bishop,  29  L.  T.  120. 

A  house  was  subject  to  dry-rot.  The  vendor  misrepresented 
the  state  of  repairs,  and  the  purchaser  relied  on  the  vendor's 
representation,  telling  the  vendor  that  he  had  not  had  the 
premises  surveyed,  because  he  relied  on  him.  The  purchaser 
was  relieved :  Grant  v.  Mnnf,  Gr.  Coop.  173.  The  dry-rot  in 
that  case  was  not  perfectly  visible,  and  so  probably  would  have 
been  regarded  as  a  latent  defect,  and  the  purchaser  would  have 
been  relieved  even  in  the  absence  of  a  positive  misrepresentation. 

A  fault  in  a  mine  was  concealed,  being  blocked  up  with  rub- 
bish. The  purchaser  (or  his  agent),  before  inspecting  the  mine, 
had  asked,  "  Is  there  any  fault  in  the  mine  ?  "  to  which  the 
vendor  had  answered,  "  God  knows ;  if  you  go  down  you  will 
see  all  that  I  know."  On  seeing  the  rubbish  which  concealed 
the  fault  the  purchaser  asked,  "  What  is  the  meaning  of  this 
riibbish ;  why  do  you  not  get  the  coal  found  in  that  direction  ?  " 
and  was  answered,  "  We  do  not  wish  to  work  in  that  direction  ; 
we  have  got  quite  coal  enough."  It  appears  that  the  purchaser 
would  have  been  entitled  to  relief  had  he  not  subsequently  waived 
his  right  by  his  conduct :  Small  v.  Afficood,  You.  407,  at  p.  490  ; 
6  CI.  &  F.  232,  see  p.  357. 

Where  a  representation  is  made  by  the  vendor  as  to  rejiairs, 
or  the  state  of  cultivation,  the  purchaser  is  not  bound  to  make 
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such  a  minute  inspection  of  the  property  as  if  there  had  been  no 
representation :  Dijer  v.  liar  grave,  10  Yes.  505,  at  p.  509.  Qa. 
does  it  not  absolve  tlie  purchaser  from  the  necessity  of  making 
aiv/  inspection  of  the  property  as  to  repairs  or  state  of  cultiva- 
tion ?     See  above,  p.  44,  Co.r  v.  Mlddlrton,  2  Drew.  209. 

Where  the  plan  furnished  by  the  vendor  at  the  sale  did  not 
disclose  a  footway  over  the  property,  this  was  held  to  be  a  mis- 
representation entitling  the  purchaser  to  relief,  notwithstanding 
that  a  footway  is  a  patent  defect :  D//Iics  v.  Blake,  4  Bing.  N.  C. 
463.  (The  vendor  there  also  described  the  land  as  "  building 
land.") 

The  misrepresentation  may  be  implied  from  the  nature  of  the  Implied  mis- 
property  as  described  by  the  vendor,  or  from  the  nature  of  the  tion. 
agreement  itself. 

If  the  vendor  describes  the  property  as  "  building  land,"  this 
implies  a  representation  that  the  property  is  fit  for  the  purpose 
of  building  on,  and  if  there  is  an  adverse  right  of  way  across  the 
property,  or  anything  else  which  makes  the  land  useless  or  less 
valuable  for  building  purposes,  the  purchaser  will  be  entitled  to 
rescind  (or  obtain  compensation)  if  he  have  relied  on  the  repre- 
sentation, notwithstanding  that  the  defect  is  patent :  Dykes  v. 
Blake,  4  Bing.  N.  C.  463.  In  ShaekJeton  v.  Safcliffe,  1  De  G.  & 
Sm.  609,  the  defect  was  a  right  of  water-way  which,  even  if  the 
proj)erty  had  not  been  described  as  "  building  land,"  would  have 
been  sufficient  to  entitle  the  purchaser  to  relief,  as  being  a  latent 
defect. 

A  misrepresentation  by  the  vendor  does  not  entitle  the  pur-  Purchaser  not 
chaser  to  relief  if  he  was  not  deceived.  See  Ch.  VI.,  p.  49. 
Where  a  farm,  consisting  of  scattered  fields,  was  described  as 
"lying  within  a  ring-fence,"  and  the  purchaser  saw  the  farm 
before  the  contract,  the  Court  concluded  that  the  purchaser  knew 
the  representation  to  be  untrue.  D//er  v.  Ilargrave,  10  Ves.  505. 
Grant,  M.  R.,  seems  in  that  case  to  have  thought,  that  as  the 
variance  was  an  "  object  of  sense,"  the  purchaser  must  have  dis- 
covered it  (see  p.  508).  But  unless  the  Court  came  to  the 
conclusion,  as  a  matter  of  fact,  that  the  purchaser  did  see  that  the 
farm  was  not  in  a  ring-fence,  it  would  seem  wrong  to  hold  that 
because  he  ought  to  have  seen  it  he  was  precluded  from  objecting. 


46 


PAKTICULAK.S  OF  SALF.j  ETC. 


CHAPTP^R  V. 


AMBIGUITY. 


Definition.  Ax  ambiguity  is  a  statement  whicli  is  literally  true,  but  which 
is  susceptible  of  another  meaning,  whicli  other  meaning  is  one 
which  might  easily  occur  to  a  person  of  ordinary  sense  exer- 
cising ordinary  care. 

If  the  true  meaning  is  one  which  would  not  be  likely  to  occur 
to  a  person  of  ordinary  sense  as  a  possible  meaning,  the  state- 
ment is  more  than  a  mere  ambiguity — it  is  a  misleading  state- 
ment or  misrepresentation  (see  p.  19). 

If  the  other  or  untrue  meaning  is  one  not  likely  to  occur  to  a 
person  of  ordinary  sense  exercising  ordinary  care,  then  the  fact 
that  the  statement  is  capable  of  being  misconstrued  by  an  extra- 
ordinarily stupid  or  careless  person  does  not  make  it  an  ambi- 
guity. The  phrases  used  to  express  this  are  necessarily  vague : 
"reasonably  capable  of  misconstruction"  in  Scafoii  v.  Mapp  (2 
Coll.  55G,  Knight-Bruce,  V.-C.)  ;  "  a  matter  on  which  a  person 
might  hoiid  fide  make  a  mistake "  {Siaiialand  v.  Dcarsley,  29 
Beav.  430)  ;  "in  the  apprehension  of  ordinary  persons  "  {Taylor 
V.  Martindale,  1  Y.  &  C.  C.  C,  at  p.  G63)  ;  and  conversely,  "  if 
no  man  with  his  senses  about  him  could  have  misapprehended  " 
{Sicaisirnid  v.  LeamJey,  29  Beav.  430,  at  p.  433,  Eomilly,  M.  R., 
cited  with  approval  by  Baggallay,  L.  J.,  in  TdrnpHii  v.  Jdmes, 
15  Ch.  Uiv.  215). 
Purchaser  If  the  purchaser  complains  of  an  ambiguity,  he  must  tell  the 

heunderstood   Court  in  what  sense  he  understood  it :  see  Sntith  v.  Chadiviclc,  9 
**•  App.  Ca.  187,  which  was  the  case  of  a  misrepresentation  in  the 

prospectus  of  a  company.  There  the  misrepresentation  com- 
plained of  was,  "  the  present  value  in  the  turnover  or  output  of 
the  entire  works  is  over  one  million  sterling  per  annum."  The 
plaintiff,  on  being  asked  what  meaning  he  attached  to  these 
words,  replied :  "  I  understand  the  meaning  of  such  misrepre- 
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sentations  to  be  that  which  the  words  composing  them  obviously 
convey,  and  I  am  unable  to  express  in  any  other  words  what 
I  understood  to  be  the  meaning  thereof."  His  action  was 
dismissed. 

So,  too,  in  Vi(jiio/ks  v.  Boireii,  12  Ir.  Eq.  194,  where  the  pur- 
chaser in  his  affidavit  merely  submitted  to  the  Court  that  the 
true  construction  of  the  particulars  was  so  and  so,  but  did  not 
say  positively  that  he  was  misled  :  see  p.  198  of  the  report. 

The  purchaser  must  swear  that  he  was  misled,  and  he  may  be 
contradicted  :  Sicaisland  v.  Deavsley,  29  Beav.  430.  If  the  pur- 
chaser is  proved  to  have  known  the  true  state  of  the  facts,  he 
will  not  be  entitled  to  relief :  see  p.  54.  This  proof  may  be 
established  by  parol  evidence.  So  also,  if  the  purchaser  was 
deceived,  but  the  mistake  did  not  influence  his  choice,  he  cannot 
complain  :  see  p.  62. 

A  general  term  is  not  necessarily  an  ambiguity.  "  An  ex-  General  term, 
pression  is  only  ambiguous  when  from  its  very  terms  it  may 
mean  either  one  thing  or  another ;  and  it  is  an  improper  use  of 
the  word  to  say  that  an  expression  is  ambiguous  when  a  nomcn 
general c  is  used,  and  the  doubt  is  which  of  several  things  is 
included  in  it.  If  a  person  agrees  to  sell  '  a  horse,'  there  is  no 
ambiguity  in  the  expression,  although  it  is  uncertain  whether 
the  horse  is  of  one  sex  or  the  other.  In  like  manner,  the  term 
*  equitable  interest '  cannot  be  said  to  be  ambiguous  because  it 
may  mean  one  or  another  description  of  equitable  interest. 
Where  a  nomen  generals  is  used,  if  the  purchaser  wishes  to  know 
what  description  of  matter  is  meant  to  be  included,  he  ought  to 
inquire."  Per  Pollock,  C.  B.,  in  Ashworth  v.  Mouiisei/,  9  Exch. 
175,  at  p.  186. 

The  following  cases  exemplify  what  are  ambiguous  descrip- 
tions and  what  not : — 

The  description  of  an  underlease  as  a  "  lease  "  is  an  ambiguity  "  Lease." 
amounting  to  a  misdescription,  and  entitling  the  purchaser  to 
relief,  unless  he  knew  or  had  notice  of  the  fact  that  he  was  only 
to  get  an  underlease  :  Madeley  v.  Booth,  2  De  Gr.  &  S.  718.  A 
dictum  of  Jessel,  M.  R.,  in  Camherwell,  ^c.  Society  v.  Holloway, 
13  Ch.  D.  at  p.  7  60,  dissenting  from  Madcley  v.  Booth,  has  been 
disapproved  by  the  Coui't  of  Appeal  in  Beyfus  3f  Masters,  39 
Ch.  Div.  110. 
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The  expression  "  derivative  lease,"  used  to  describe  an  under- 
lease of  property  wliieh  is  part  only  of  property  comprised  in 
the  suiierior  lease,  is  ambiguous,  as  it  might  bo  taken  to  mean 
simply  an  underlease :  Browfit  v.  Morton,  3  Jur.  N.  S.  1198. 

The  expression  *'  the  vendor's  interest  in  the  lease  held  by  him 

of  "  is  not  a  misdescription,  even  though  the  vendor  has 

only  an  underlease :    War'nxj  v.  Scotland,  59  L.  T.  N.  S.  132. 

Where  land  in  Ireland  was  described  as  held  by  lease  "  for 
three  lives  and  thirty-one  3'ears,"  being  really  held  for  three 
lives  and  so  many  of  the  thirty-one  years  as  should  be  unexpired 
at  the  death  of  the  surviving  life,  it  was  held  that  there  was  no 
ambiguity,  such  tenure  being  frequent  in  Ireland  :  Viynollcs  v. 
Bon-en,  12  Ir.  Eq.  194.  It  also  appears  that  the  purchaser's 
evidence  as  to  his  having  been  misled  was  not  sufRcient :  see 
pp.  198  and  199  of  tliat  report. 

The  words  "  held  for  the  remainder  of  a  term  of  fifty-four 
years  "  are  ambiguous,  and  their  obvious  meaning  would  seem 
to  be  that  fifty-four  j-ears,  the  remainder  of  an  unnamed  term, 
was  being  sold,  and  not  an  unnamed  term  the  remainder  of  an 
original  term  of  fifty-four  years  :  Gardiner  v.  Tate,  10  L.  R.  Ir. 
460,  at  p.  474. 

In  the  case  of  a  mistake  caused  by  a  mere  ambiguity,  the 
vendor  is  entitled  to  rely  on  any  statements  in  tlie  particulars  or 
conditions  from  which  the  purchaser  could  have  inferred  the 
truth. 

Thus,  where  an  underlease  was  described  as  a  "  lease,"  but 
the  conditions  mentioned  an  outstanding  term  of  three  days, 
and  referred  to  the  lease,  and  stated  that  "  the  purchaser  shall 
be  deemed  to  have  bought  with  full  notice  "  of  everything  con- 
tained in  the  lease,  and  the  lease  contained  a  covenant  by  the 
lessee  to  permit  "  the  superior  landlord  "  to  enter,  it  was  held 
that  the  ambiguity  of  the  word  "  lease  "  was  cured  by  the  con- 
ditions :  Camherwell  case,  13  Ch.  D.  754. 

The  same  rule  as  to  an  ambiguity  applies  in  the  case  of  mis- 
representation in  the  prospectus  of  a  company ;  the  statement, 
if  merely  ambiguous,  may  be  corrected  by  a  reference  to  the 
articles  of  association :   Hallous  v.  Fcrnie,  3  Ch.  467. 
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CHAPTER  VI. 

MISDESCRIPTION  DANS  LOCUM  CONTEACTUI. 

The  purchaser  cannot  complain  of  tlie  misdescription  (1)  if  lie 

was  not  deceived  by  it,  or  (2)  if  lie  was  not  induced  by  it  eitber 

to   purchase   something  which   he    would   not   otherwise   have 

purchased,  or  to  give  a  higher  price  than  he  would  have  given 

had  he  not  been  deceived. 

"  When  I  say  that  a  vendor  who  makes  a  representation  that  Purchaser 

not  deceived, 
is  mitrue  cannot  enforce  his  contract,  that,  of  course,  supposes 

that  the  purcliaser  is  deceived;  if  the  purchaser  knows  at  the 

time  that  the  representation  is  untrue,  he  is  not  deceived,  and 

cannot  in  that  case  avail  himself  of  the  fact  that  there  has  been 

misrepresentation " :  per   Wigram,   V.-C,   in   Lord  Brooke  v. 

RountJiicaitc,  5  Hare,  298. 

In  Atlicood  V.  Small,  6  CI.  &  F.  232,  at  p.  444,  Lord  Brougham,  Bolus  dans 

.   ,      ,       locum  con- 

m  describing  the  natm-e  of  misrepresentation  against  which  the  tradui. 
Com-t  will  grant  relief,  says:  "It  should  be  this  false  repre- 
sentation which  gave  rise  to  the  contracting  of  the  other  party. 
Bolus  dans  locum  contractui  is  the  language  of  the  civil  law,  not 
dolus  mahis  generally;  not  the  mere  fraudulent  conduct  of 
the  party  trying  to  overreach  his  adversary,  not  mere  mis- 
conduct and  falsehood  tlu'oughout,  unless  dedit  locum  coutractui." 
(P.  448)  "If  a  mere  general  intention  to  overreach  were 
enough,  I  hardly  know  a  contract,  even  between  persons  of  very 
strict  morahty,  that  could  stand ;  we  generally  find  the  case  to 
be  that  there  has  been  an  attempt  of  the  one  party  to  overreach 
the  other,  and  of  the  other  to  overreach  the  first,  but  that  does 
not  make  void  the  contract.  It  must  be  shown  that  the  attempt 
was  made,  and  made  with  success,  cum  fnictu.  The  party  must 
not  only  have  been  minded  to  overreach,  but  he  must  actually 
have  oveiTcached.  He  must  not  only  have  given  instructions  to 
the  agent  to  deceive,  but  the  agent  must,  in  fulfilment  of  his 
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(.liivc-tions,  liavc  uiadi*  a  rcpivsentalion ;  and,  moreover,  the 
representation  so  matle  must  liave  liad  llic  effect  of  deceiving  the 
jnirehaser;  and,  moreover,  tlie  purdiaser  must  liave  trusted  to 
tliat  rejiresentation,  and  not  to  his  own  acumen,  not  to  liis  o\Nni 
lierspicaeity,  not  to  iiujuirics  of  liis  own.  I  Avill  nf)t  say  that 
the  two  mig-ht  not  he  mixed  up  together,  the  false  representation 
of  the  seller  and  the  inquiries  of  the  huyer,  in  such  a  way  as 
even  then  to  give  a  right  to  relief." 
PTOo^^'^^^  If   a   misdescription    lias   heen   made,  tlie   harden    of   proof 

(except  in  the  cases  mentioned  below  of  an  ambiguity  and  a 
misdescrij)tion  whicli  is  prund  facie  immaterial)  lies  on  the 
vendor  to  jirove  that  the  purchaser  was  not  deceived,  or  did  not 
rely  (ju  the  description,  or  was  not  induced  hy  it  to  enter  into 
the  jHirchase  or  to  give  a  higher  price.  "  Where  false  repre- 
sentations are  made  for  the  pm-pose  of  inducing  a  purchase,  it  is, 
in  my  opinion,  incumbent  upon  those  who  claim  the  benefit  of 
the  purchase  to  prove  to  demonstration  that  those  representations 
were  not  acted  on  "  :  per  Turner,  L.  J.,  in  Nicors  case,  3  De  Gr. 
&  J.  387. 

It  has  even  been  said  that  where  a  inisrepresentation  material 
on  the  face  of  it  has  been  made,  it  is  an  inference  of  law  that  the 
purchaser  was  induced  by  it  to  enter  into  the  contract.  But 
tins  is  putting  the  case  too  high.  Probably  all  that  was  meant 
was  that  the  Court  w^ould  not  requii-e  fiu'ther  proof  from  the 
purchaser,  though  it  would  allow  the  vendor  to  prove  that  the 
pm'chaser  was  not  induced  by  the  representation. 

"  If  it  is  a  material  representation  calculated  to  induce  him  to 
enter  into  the  contract,  it  is  an  inference  of  law  that  he  was 
induced  by  tlie  representation  to  enter  into  it,  and  in  order  to 
take  away  his  title  to  be  relieved  fi'om  the  contract  on  the 
ground  that  tlie  representation  was  untrue,  it  must  be  shown 
either  that  he  had  knowledge  of  the  facts  contrary  to  the  repre- 
sentation, or  that  he  stated  in  terms  or  showed  clearly  by  his 
conduct  that  he  did  not  rely  on  the  representation " :  per 
Jessel,  M.  E.,  in  Redgrave  v.  Ilurd,  20  Ch.  Div,  1,  at  p.  21,  and 
quoted  by  him  with  approval  in  Matthias  v.  YettSj  46  L.  T.  N.  S. 
497,  at  p.  502.  But  in  Smith  v.  Laud  Corporation,  28  Ch.  Div.  7, 
nt  p.    in,  Bowen,  L.  J.,  says:  "I  cannot  quite  agree  with  the 
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remark  of  tlie  late  Master  of  the  Rolls  in  licihjrdrc  \.  Ilnrd,  that 
if  a  material  representation  calculated  to  induce  a  person  to 
enter  into  a  contract  is  made  to  him,  it  is  an  inference  of  law 
that  he  was  induced  by  the  representation  to  enter,  and  I  think 
that  probably  his  lordship  hardly  intended  to  go  so  far  as  that, 
though  there  may  be  strong  reason  for  drawing  such  an 
inference  as  an  inference  of  fact." 

In  Smith  V.  Chiulmcl;  9  App.  Ca.  187,  at  p.  196,  Lord  Blaek- 

bimi  says :  "If  it  is  proved  that  the  defendants,  with  a  view  to 

induce  the  plaintiff  to  enter  into  a  contract,  made  a  statement  to 

the  plaintiff  of  such  a  nature  as  would  be  likely  to  induce  a 

person  to  enter  into  a  contract,  and  it  is  proved  that  the  plaintiff 

did  enter  into  the  contract,  it  is  a  fair  inference  of  fact  that  he 

was  induced  to  do  so  by  the  statement.     In  Rcdgi'dce  v.  Ilnvd 

(20  Ch.  Div.  21),  the  late  Master  of  the  Eolls  is  reported  to 

have  said  it  was  an  inference  of  law.     If  he  reaUy  meant  this 

he  retracts  it  in  his  observations  in  the  present  case.     I  think 

it  not  possible  to  maintain  that  it  is  an  inference   of  law." 

Jessel,  M.  R.'s,  observations  in  Smith  v.  Chadicick  are  as  follows 

(see  20  Ch.  Div.  at  p.  44)  : — "  On  the  question  of  the  materiality 

of  the  statement,  if  the  Coiu't  sees  on  the  face  of  it  that  it  is  of 

such  a  nature  as  would  induce  a  person  to  enter  into  the  contract, 

or  would  tend  to  induce  him  to  do  so,  or  that  it  would  be  a  part 

of  the  inducement  to  enter  into  the  contract,  the  inference  is,  if 

he  entered  into  the  contract,  that  he  acted  on  the  inducement 

so  held  out,  and  you  want  no  evidence  that  he  did  so  act ;  but 

even  then  you  may  show  that  in  fact  he  did  not  so  act  in  one  of 

two  ways,  either  by  showdng  that  he  knew  the  truth  before  he 

entered  into  the  contract,  and  therefore  could  not  rely  on  the 

mis-statements ;  or  else  by  showing  that  he  avo-\\'edly  did  not 

rely  upon  them,  whether  he  knew  the  facts  or  not.     He  may  by 

contract  have  bound  himself  not  to  rely  upon  them,  that  is,  to 

take  the  matter  at  his  own  risk  whether  they  were  true  or  false 

(which  was  the  conclusion  to  which  the  House  of  Lords  came  in 

the  recent  case  of  Broicnlie  v.  Campbell,  5  App.  Ca.  925),  or  he 

may  state  that  he  did  not  rely  upon  them  in  the  witness  box. 

But,  unless  it  is  shown  in  one  way  or  the  other  that  ho  did  not 

rel}'  on  the  statement,  the  inference  follows." 

E  2 
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Ambiguity.  If  the  lui^^d»'st•l•i})tion  coiuplained  of  is  a  nn'rc  anil)i<^uity,  it  is 

not  sufficient  for  tlie  piu'ehaser  to  show  that  tlic  words  have  two 
meanings,  lie  nnist  sa}'  in  what  sense  he  understood  them.  "If 
the  phiintiff  will  not  tell  us  what  he  relied  on,  if  he  says  to  the 
Coiu't  '  please  find  out  the  meaning.  I  relied  on  the  statements 
in  the  prospectus  and  I  relied  on  them  according  to  their  mean- 
ing, whatever  theu*  meaning  is,'  surely  that  will  not  do.  How 
can  the  Court  find  out  that  he  has  been  deceived  at  all"  :  per 
Jessel,  M.  E.,  in  Smith  v.  Chadivicl;  20  Ch.  Div.  27,  at  p.  45. 
luaterial.  A  material  misdescription  is  one  calculated  to  enhance  the 

value  of  till"  ]a'i)perty  in  the  eyes  of  any  ordinary  purchaser. 
If  the  misdescription  is  not  obviously  material,  much  more  if  it 
is  of  such  a  kind  as  to  make  the  property  seem  to  an  ordinary 
purchaser  less  valuable  than  it  is  in  reality,  the  onus  lies 
on  the  pm-chaser  to  prove  that  the  misdescription  was  material 
to  him. 
Examples.  On  the  sale  of  land  subject  to  a  lease  for  twenty-one  years  of 

which  fifteen  years  only  romaincHi  to  run,  the  lease  was  described 
as  a  lease  for  seventeen  years,  and  the  vendor  omitted  to  state 
that  the  lease  was  determinable  at  the  end  of  seven  or  fom^teen 
years.  The  piux'haser  complained  of  the  misdescription,  but  as 
he  failed  to  show  any  special  reason  for  desiring  the  lease  to 
continue  for  the  full  period,  and  was  unable  to  prove  that  the 
property  was  less  valuable  on  account  of  the  lease  being  shorter 
than  described,  or  being  determinable,  no  relief  was  granted  : 
Goddard  v.  Joffrei/H,  51  L.  J.  Ch.  57. 

The  existence  of  a  little  dry-rot  in  the  floor  of  a  house  situate 
in  a  clayey  soil  is  an  immaterial  defect,  a  "  mere  bagatelle  "  : 
Bou-Ies  V.  Atkinson,  Sug.,  334. 

Where  the  vendor  of  a  house  described  it  as  leased  to  A.,  and 
could  only  give  the  purchaser  the  benefit  of  a  lease  to  Lord  B., 
the  purchaser,  who  could  not  show  that  Lord  B.  Avas  a  less 
desirable  tenant  than  A.,  was  held  not  entitled  to  relief  for  the 
misdescription :  Grissell  v.  Peto,  2  Sm.  &  C  39. 

But  for  the  decision  of  Romilly,  M.  R.,  in  Af/Ies  v.  Car, 
IG  Beav.  23,  the  description  of  freehold  land  as  "copyhold" 
would  seem  to  be  immaterial,  as  freehold  is  more  valuable  than 
copyhold;  but  that  judge  held  that  the  descrij)tion  was  not  only 
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material  but  essential,  and  that  the  onus  lay  on  the  vendor  to 
prove  that  it  was  not  essential  to  the  purchaser.  See  p.  106, 
below. 

It  has  been  said  that  the  want  of  a  few  days  at  the  end  of  a 
term  of  ninety-nine  years  — as  in  the  case  of  a  contract  to  sell  a 
lease  for  ninety-nine  years,  the  vendor  having  only  an  under- 
lease for  that  term,  less  three  days — is  not  necessarily  too  trivial 
a  difference  to  be  a  ground  for  resisting  siiecifio  performance. 
See  Darlington  v.  Hamilton,  Kay,  550 ;  per  Page- Wood,  V.-C, 
commenting  on  Madeley  v.  Booth,  2  De  Gr.  &  Sm.  718.  But 
perhaps  it  would  be  more  correct  to  treat  the  matter  as  a  defect 
in  title,  which  is  necessarily  material. 

On  the  sale  of  a  manor  it  was  stated  in  the  particulars  that  Arbitrary 
the  fines  were  arbitrary,  whereas  in  fact  some  fines  were  certain. 
Amongst  other  reasons  for  refusing  relief  to  the  purchaser,  it 
was  said  that  the  statement  that  the  fines  were  arbitrary  was 
not  sufiicient  for  the  piu-chaser  to  form  his  resolution  as  to  the 
value  without  further  inquiry  as  to  what  the  fines  were,  since  an 
arbitrary  fine  is  not  necessarily  greater  than  a  fine  certain : 
JF/iife  V.  Cuddon,  8  CI.  &  F.  76H,  at  p.  785. 

The  case  of  a  misstatement  of  acreage  is  obviously  a  material  Acreage, 
misdescription,  and  the  burden  of  proof  would  lie  on  the  vendor 
to  show  that  the  purchaser  did  not  rely  on  it.  "  Though  the 
land  is  neither  bought  nor  sold  professedly  by  the  acre,  the 
presumption  is  that  in  fixing  the  price  regard  was  had  on  both 
sides  to  the  quantity "  :  per  Grant,  M.  E..,  in  Hill  v.  Buckle//, 
17  Yes.  394.  In  Leslie  v.  Tompson,  9  Hare,  268,  Tm^ner,  V.-C, 
says,  "  The  actual  designation  of  the  number  of  acres  negatives 
the  presumption  of  any  intention  on  the  part  of  the  vendor  to 
sell  in  the  lump."  But  it  is  difiicult  to  see  what  difference  the 
vendor'' s  intention  makes ;  it  is  the  purchaser's  intention  that  is 
really  in  dispute  in  these  cases. 

On  the  sale  of  an  underlease  the  vendor  described  the  im-  Rental, 
proved  rent  to  which  the  underlease  was  subject  as  a  "  ground 
rent,"  but  also  mentioned  the  true  value  of  the  rack-rent.  It 
was  held  that  this  description  was,  on  the  whole,  not  calculated 
to  deceive,  since  the  value  of  the  property  being  given  correct!}', 
and  the  amount  of  the  improved  rent  being  also  correctly  stated, 
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the  application  of  tlie  term  "ground  rent"  to  the  improved  rent 

was  an  imniaterial  misdescription  :   Barfhft  v.  Sahnoii,  G  D.  M. 

&  G.  33. 

The  vendor  may  prove  that  the  purchaser  eitlier    (I)  knew 

the  true  facts,  or  (2)  did  not  rely  on,  or  (3)  was  not  influenced 

hy,  the  misdescription. 

Purchaser's  (1)    The  Vendor  mav  prove  the  purchaser's  knowledge  of  the 

knowledge.  ^    x  j.  <-> 

facts. 
Examples.  lu  a  contract  to  sell  a  house,  not  stating  the  nature  of  the 

vendor's  interest,  if  the  jmrchaser  knows  that  the  vendor  is 
entitled  only  to  a  lease  and  not  to  the  fee,  he  cannot  resist 
specific  performance  on  the  ground  that  the  vendor  did  not 
state  this  in  the  contract  :   Couien  v.  Wattx,  17  Jur.  172. 

Where  an  underlease  is  described  as  a  lease,  the  purchaser  is 
not  entitled  to  relief  on  account  of  the  ambiguity  if  he  knew 
beforehand  that  the  vendor  had  only  an  underlease  :  Jlendcr-soii 
V.  Hudson,  lo  W.  11.  860. 

Where  the  vendor  agreed  to  sell  a  "lease,"  having  only  a 
contract  for  an  underlease,  the  piu'chaser,  who  has  seen  the 
contract  for  the  underlease  under  such  circumstances  that  lie 
must  have  known  he  Avas  only  to  have  an  underlease,  will  be 
bound  to  accept  an  assignment  of  an  underlease  made  in  ac- 
cordance with  the  terms  of  such  contract :  Flood  v.  Prit chard, 
40  L.  T.  N.  S.  873. 

Where  the  misrepresentation  com})lained  of  was  that  the 
statement  as  to  the  produce  of  the  woods  was  misleading,  because 
such  produce  had  only  been  made  by  cutting  in  an  unhusband- 
manlike  manner,  the  purchaser  was  held  unable  1o  coiiiplain  of 
the  misrepresentation,  because  he  had  sent  his  own  surveyors 
down,  and  they  found  out  that  the  woods  had  been  cut 
improperly,  and  therefore  the"  purchaser  was  not  misled  by 
the  statement  as  to  the  })roduce  of  the  woods :.  LoicitdcH  v.  Lane, 
2  Cox,  363. 

On  the  sale  of  an  estate  comprising  a  house,  cultivated  land, 
and  ICO  acres  of  heath,  worth  about  11.  an  acre,  the  latter  was 
described  as  "  about  200  acres,  more  or  less,  of  mountain  land"  ; 
but  as  the  vendor  took  tlie  purchaser  over  the  land  before  the 
sal^,  and  pointed  out  to  him  correctly  what  he  was  to  get,  it  was 
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held  tliat  the  purchaser  could  not  complain  of  the  misdescription : 
CorlcHfi  V.  Sparkltng.  I.  R.  9  Eq.  59-5. 

But  in  the  case  of  a  defect  in  the  title,  if  the  contract  con-  Defect  in 
tains  an  express  agreement  to  make  a  good  title,  this  nullifies 
the  effect  of  the  purchaser's  knowledge  that  the  vendor's  title  is 
defective  :  see  below,  p.  210. 

The  purchaser's  knowledge  of  the  facts  may  be  inferred  from  Knowledge 
the  circumstances,  even  though  he  denies  knowledge. 

The  fact  that  the  piu'chaser  had  attended  a  previous  abortive  Tenure, 
sale  by  auction,  where  the  particulars  described  the  property  as 
leasehold,  was  considered  as  proving  that  the  purchaser  knew 
that  the  vendor,  who  contracted  to  sell  "  my  house,"  not  men- 
tioning the  tenure,  had  a  lease  only,  and  not  the  fee  {Coidcy  v. 
Watts,  17  Jm\  172) ;  though  it  is  not  clear  that  the  pm^chaser 
disputed  that  he  had  gained  such  knowdedge  at  the  auction  sale. 

Knowledge  of  an  incumbrance  affecting  the  property,  but  not  Incum- 
mentioned  in  the  particidars,  was  not  inferred  from  the  fact  that 
at  the  sale  by  auction,  at  wdiich  the  purchaser  bought  the  pro- 
perty, the  conditions  of  sale  mentioning  the  incumbrance  were 
read  aloud,  the  purchaser  swearing  that  he  was  seventy-three 
years  old,  very  deaf,  and  unable  to  hear  the  conditions,  and  that 
he  did  not  incpiire  about  them,  thinking  they  were  only  formal : 
Toirance  v.  Bolton,  8  Ch.  App.  118. 

Knowledge  that  the  land  is  subject  to  water- rights  will  not  Waterway, 
be   presumed   from   the  fact    that  the  pmx'haser  lived  in  the 
neighbom4iood,   was    acc[uainted   with   the  property,  and   con- 
stantly passed  some  wells  supplied  from  the  land  contracted  to 
be  sold :  S/iackteton  v.  Siitctife,  1  De  G.  &  S.  609. 

Knowledge  of  the  acreage  of  the  property  will  not  be  pre-  Acreage, 
sumed  from  the  fact  that  the  pm'chaser  knew  the  property  :  Ibid. 

Knowledge  of  the  dimensions  of  a  house  will  not  be  presumed  Dimensions. 
from  the  fact  that  the  purchaser  was  the  tenant  and  occupier  of 
the  house  :  Ki)ig  v.  Wilson,  6  Beav.  124. 

Where  property  was  described  as  lying  "within  a  ring-fence,"  "King- 
but  was  in  fact  dispersed,  the  Com't  inferred  that  the  purchaser 
knew  the  true  facts,  because  he  had  lived  in  the  neighbourhood 
all  his  life.      "  This  variance  is  the  object  of  sense.      He  must 
have  known  whether  the  farm  did  lie  in  a  ring-fence  or  not. 
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Tliirty  or  fortv  acres  more  than  lie  aviis  purchasing"  (loO  acres) 
*'  would  liavo  heen  noticed  hy  him  ....     IL^  had  repeated 
opportunities  of  going  over  the  farm":    Dyer  v.  Ilarijmvc,  10 
Ves.  505  ;  .srr/  qu. 
"  Insiirable  Where  the  particulars  stated  that  a  person  was  "  a  healthy 

gentleman,  aged  forty-eight,  whose  life  is  insurahle,"  the  fact 
heing  that  the  insurance  companies  required  a  higher  rate  than 
the  highest  rate  of  insurance  of  a  healthy  life  of  the  same  age, 
the  purchaser  was  not  presumed  to  know  the  true  state  of  the 
ease,  merely  because  there  was  a  statement  in  the  particulars 
that  the  vendor  guaranteed  the  insiu'unce  at  five  guineas  per 
cent.,  which,  to  the  knowledge  of  the  purchaser,  was  more  than 
the  usual  premiimi :  Breaky  v.  CoIIiiix,  You.  317. 
Purchaser  not  (2)  The  vendor  may  show  that  the  purchaser  did  not  rely  on 
statement.  ^he  vendor's  statements,  but  trusted  to  his  own  knowledge  or 
supposed  knowledge  of  the  property.  "  If  the  j^arty  to  ■\\-hom 
the  representations  were  made  himself  resorted  to  the  proper 
means  of  verification  before  he  entered  into  the  contract,  it  may 
appear  that  he  relied  upon  the  result  of  his  own  investigation  and 
inquiry,  and  not  upon  the  representations  made  to  him  by  the 
other  party"  :  per  Lord  Langdale,  M.  R.,  in  ClapJiam  v.  SJtiUito, 
7  Beav.  146. 

In  one  case,  although  there  was  a  clear  misrepresentation  by 
the  vendor,  the  Court  came  to  the  conclusion  that  the  pui'chaser 
relied  on  liis  own  knowledge  and  not  on  the  misrej)resentation. 
Property  let  for  100/.,  the  landlord  paying  the  rates  and  taxes, 
which  amounted  to  16/.  9.s.,  was  put  uj)  for  sale  as  lot  at  100/. 
"  clear  of  taxes  aiid  rates."  The  purchaser,  who  was  an 
auctioneer,  asked  no  questions  about  the  rates  and  taxes, 
assuming  that  the  tenant  paid  them  as  that  was  the  practice  in 
London  where  the  property  was  situate.  In  an  action  of  deceit 
against  the  vendor,  the  Court  held  that  the .  purchaser  did  not 
rely  on  the  misrepresentation  "  but  grounded  himself  upon  a 
supposed  knowledge  of  the  usual  course  of  practice  in  such 
transactions  "  :  Wihoii  v.  Fuller,  3  Q.  B.  68,  see  p.  78  (the  head 
note  does  not  accurately  represent  the  real  ground  of  decision). 
Tins  case  is,  however,  open  to  grave  doubt,  as  the  direct  mis- 
statement as  to  the  taxes  could  not  but  have  influenced  the 
purchaser. 
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It  is  sometimes  said,  that  if  the  purchaser  has  resort  to  other  Resort  to 
means  of  information,  he  ought  not  to  rely,  and  must  he  taken  of  knowledge, 
not  to  have  relied,  on  the  vendor's  statements,  and  that  if  he 
inquired  but  inquired  carelessly,  he  must  bear  the  consequences 
of  his  own  negligence. 

Thus,  Stuart,  V.-C,  says,  in  Clarke  v.  Bfackintosh,  4  Giff.  134, 
at  p.  155,  "  There  is  no  doubt  that  if  the  purchasers  could  show 
that  they  contracted  to  buy  in  absolute  and  express  reliance  on 
the  truth  of  representations  which  turn  out  to  be  false,  and 
without  resort  to  other  means  of  information  by  which  tlie 
truth  might  be  sufficiently  disclosed,  they  ought  not  to  be 
compelled  to  perform  the  contract.  But  a  pui'chaser  is  bound 
to  exercise  a  reasonable  degree  of  caution.  Therefore,  if  there 
be  anything  in  the  natm^e  or  circumstances  of  the  representa- 
tions made  by  the  vendors  calculated  to  excite  suspicion  or  to 
require  explanation  or  investigation,  the  purchaser  is  bound  to 
be  on  his  guard,  and  must  bear  the  consequences  of  any  negli- 
gence on  his  own  part ;  much  more  if  the  purchaser,  not  satisfied 
with  the  representations,  proceeds  to  investigate  and  inquire  for 
himself,  and  has  the  fair  opportunity  of  testing  the  accm-acy  of 
what  the  seller  has  represented,  he  must  abide  by  the  con- 
sequences and  the  seller  in  general  is  relieved  from  respon- 
sibility"— (and  at  p.  157)  "When  the  purchasers  took  upon 
themselves  to  investigate,  and  had  a  full  and  fair  opportunity  to 
test  the  accuracy  of  what  had  been  represented  by  the  seller,  it  is 
no  excuse  to  say  that  the  investigation  made  by  themselves  was 
loosely  or  carelessly  made  or  that  their  solicitor  acted  in  a 
cursory  manner," 

So,  too,  the  judgments  in  Aiticood  v.  Small,  6  CI.  &  F.  232, 
the  headnote  of  which  ease  contains  the  following  summary  :  "  If 
a  purchaser  choosing  to  judge  for  himself,  does  not  avail  him- 
self of  the  knowledge  or  means  of  knowledge  open  to  him  or  to 
his  agents,  he  cannot  be  heard  to  say  he  was  deceived  by  the 
vendor's  representations,  the  rule  being  careat  emptor,  and  the 
knowledge  of  his  agents  being  as  binding  on  him  as  his  own 
knowledge." 

In  Clapham  v.  SJiilUto,  7  Beav.  146,  Lord  Langdale  says:  "  If 
the  means  of  investigation  and  verification  be  at  hand,  and  the 
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Inconsistent 
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attention  of  the  jtarty  rec•ei^•ing  the  representations  Le  drawn  to 
them,  the  circumstances  of  the  case  may  be  such  as  to  make  it 
incumbent  on  a  com-t  of  justice  to  impute  to  liim  a  knowledge 
of  tlie  result,  wliich  upon  duo  inquiry  lie  ouglit  to  have  obtained, 
and  tlius  tilt'  notion  of  reliance  on  the  representations  made  to 
him  may  be  excluded." 

But  if  the  vendor  have  made  a  positive  misrepresentation  and 
in  the  language  of  the  Courts  committed  "  legal  fraud,"  it  is 
quite  clear  that  the  non-intpiiry  or  insuificiont  inquiry  of  the 
purchaser  does  not  preclude  him  from  relief  on  the  ground  of 
the  vendor's  misdescription.  "  In  no  way,  as  it  appears  to  me, 
does  the  decision,  or  any  of  the  grounds  of  decision,  in  Atticood 
v.  Sun///  support  the  jiroposition  that  it  is  a  good  defence  to  an 
action  for  rescission  of  a  contract  on  the  ground  of  fraud  that 
the  man  who  comes  to  set  aside  the  contract  inquired  to  a  cer- 
tain extent,  but  did  it  carelessly  and  inefficiently,  and  would,  if 
he  had  used  reasonable  diligence,  have  discovered  the  fraud  "  : 
jier  Jessel,  M.  E.,  in  Redgrave  v.  Ilurd,  20  Ch.  Div.  1,  at  p.  17. 

"  The  vendor  cannot  say  you  might  have  inquired,  and  then 
you  would  have  found  out  I  told  you  a  lie  "  :  per  Jessel,  M.  K., 
in  Matthias  v.  Yett-s,  4G  L.  T.  N.  S.  497.  There  the  pm-chaser 
made  a  partial  inquiry,  but  as  the  inquiry  did  not  disclose  the 
true  state  of  the  facts  the  purchaser  was  allowed  to  rescind  on 
the  ground  of  the  vendor's  misrepresentation. 

Much  less  can  the  vendor  rely  on  the  facilities  given  by  liini 
to  the  piu'chaser  for  discovering  the  truth,  if  he  have  intcntionaUi/ 
misled  the  purchaser.  "  In  such  a  case  it  is  no  answer  to  the 
charge  of  imputed  fraud  to  say  that  the  party  alleged  to  be 
guilty  of  it  recommended  the  otlier  to  take  advice,  or  even  put 
into  his  hands  the  means  of  discovering  the  truth.  However 
negligent  the  party  may  have  been  to  whom  the  incorrect  state- 
ment has  been  made,  yet  that  is  a  matter  affording  no  ground  of 
defence  to  the  other.  Xo  man  can  complain  that  another  has 
too  implicitly  relied  on  the  truth  of  what  he  has  himself  stated  "  : 
per  Lord  Cranworth  in  Rcynell  v.  Sprye,  1  D.  M.  &  Gf.  G60,  at 
p.  710. 

Where,  however,  the  vendors  made  various  and  inconsistent 
representations  as  to  the  profits  of  the  brewery  wliidi  they  were 


MISDESCRIPTION  DANS  LOCUM  CONTRACTUI.  59 

selling,  but  gave  the  purchaser  every  facility  for  investigation,  it 
was  held  that  the  inconsistency  of  the  statements  put  the  pur- 
chaser on  inquiry  :  Clarke  v.  Machi)itosh,  4  Giff.  184.  It  is 
probable  that  in  that  case  the  Court  believed  as  a  fact  that  the 
purchaser  was  not  misled. 

If  it  is  proved  that  the  pm'chaser  knew  the  representation  was 
partially  untrue,  the  Court  may  infer  that  he  did  not  rely  upon 
the  statement  at  all.  Where  the  defendant  described  the  pro- 
perty as  standing  "  on  a  fine  vein  of  anthracite  coal,  the  finest 
vein  of  South  Wales,"  and  omitted  to  state  that  the  vein  had 
been  j)artially  worked  and  was  almost  exhausted,  the  pm-chaser, 
who  knew  that  the  coal  had  been  partially  worked,  was  held  to 
be  disentitled  to  relief  for  the  misdescription,  on  the  ground  that 
he  knew  the  description  was  false  to  a  certain  extent,  and  was 
therefore  put  on  inquiry  as  to  the  extent  to  which  the  descrip- 
tion was  true  :   Colby  v.  Gadsden,  34  Beav.  416. 

In  judging  whether  the  pm-chaser  relied  upon  the  represen-  Pm-chaser' s 

.  -,  -J-  1  •  1    XT       opportunities, 

tation,  the  Com-t  takes  into  account  the  opportunities  which  the 

piu-chaser  had  of  judging  for  himself,  the  inspection  which  he 

actually  made,  the  fact  that  he  was  by  s]3eoial  education,  or  the 

circumstances  of  his  business  or  profession,  qualified  to  judge,  or 

that  he  employed  professional  advice.     The  Court  also  considers 

the  subject-matter,  whether  the  vendor  was  or  was  not  likely  to 

know  more  about  it  than  the  purchaser,  and  whether  inspection 

would  be  calculated  to  inform  the  piu-ehaser  of  the  true  facts 

or  not. 

"  ^Vlien  we  are  endeavouring  to  ascertain  what  reliance  was 

placed  on  representations,  we  must  consider  them  with  reference 

to  the  subject-matter  and  the  relative  knowledge  of  the  parties. 

If  the  subject  is  capable  of  being  accurately  known,  and  one 

party  is,  or  is  supposed  to  be,  possessed  of  acciu'ate  knowledge, 

and  the  other  is  entirely  ignorant,  and  a  contract  is  entered  into 

after    representations   made    by   the    party  who   knows,    or  'is 

supposed  to  know,  ^\dthout   any  means    of   verification   being 

resorted  to  by  the  other,  it  may  well  enough  be  presumed  that 

the  ignorant  man  relied  on  the  statements  made  by  him  who  was 

supposed  to  be  better  informed.     But  if  the  subject-matter  is  in 

it-  nntnro  uncertain,  if  all  that  is  known  about  it  is  matter  of 
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inference  from  something:  olso,  and  if  the  parties  making  and 
receiving  representations  on  the  subject  have  eqnal  knowledge, 
and  means  of  acquiring  knowledge,  and  equal  skill,  it  is  not  easy 
to  presume  that  representations  made  by  one  would  have  much, 
or  any,  influence  upon  the  other"  :  per  Lord  Langdale,  M.  Jl., 
in  ChijtJiam  v.  SJiillifo,  7  Beav.  146. 

In  Jouiings  v.  Broiif//ito»,  5  D.  M.  &  Gr.  12H,  which  was  a 
ease  of  a  purchaser  of  shares  in  a  mine  seeking  relief  on  the 
ground  of  misrepresentation  of  the  eliaracter  of  the  mine, 
Turner,  L.  J.,  after  referring  to  a  representation  that  in  a 
particular  level  the  lode  showed  a  body  of  solid  ore  resting  on 
the  vein,  three  feet  wide,  largely  intermixed  with  lumps  of  ore 
and  calamine,  and  continuing  to  maintain  ilie  same  width  and 
characteristics  to  the  extent  of  the  workings,  being  seventeen 
yards  fm-ther,  says :  "  I  find  no  evidence  to  waiTant  this  state- 
ment  But   to   say   that   these   statements  in  the 

report  were  not  well-founded  is  one  thing  ;  to  say  tliat  tlie 
plaintiff  was  deceived  l)y  those  statements,  or  was  induced  by 
them  to  piu'chase  these  shares,  is  another  thing.  Looking  at  the 
character  which  the  plaintiff  gives  of  himself,  and  which  is  given 
of  him  by  his  witnesses,  I  tliink  it  impossible  to  believe  that  he 
could  have  been  at  all  induced  to  purchase  these  shares  by  the 
statement  of  there  being  lumps  of  calamine  in  this  level.  And 
with  respect  to  the  lode  continuing  to  maintain  the  same  width 
and  cliaracteristics,  the  plaintiff  was  twice  at  tlio  mine,  once  before 
he  piu'chased  any  shares,  and  the  second  time  in  tlie  interval 
between  his  two  purcliases  ;  and,  hoAvever  ignorant  he  may  be  of 
mining,  lie  nnist  at  least  have  been  capable  of  seeing  whether 
the  vein  had  or  had  not  been  laid  open  behind  the  j)oint  where 
the  solid  ore  was  presented  to  his  view.  If  it  had,  he  must  have 
known  what  were  its  characteristics.  If  (as  was  the  fact)  it  had 
not,  he  must  have  known  tliat  this  statement  could  only  be 
matter  of  speculation,  and  not  of  certainty."  This  passage  is 
quoted  with  approval  by  Lord  Hatherley  in  lligfjins  v.  Scmic/s, 
2  J.  &  H.  4G5. 
Special  Tlie  purchaser's  profession,  and  therefore  special  knowledge, 

now  e  ge.      ^^  often  a  material  fact  in  determining  whether  he  was  misled. 
In  HaUoics  v.  Fernie,  3  Ch.  App.  467,  wliich  was  a  case  of  a 
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purchase  of  shares  in  a  shipping  company,  the  fact  that  the 
j)urchaser  was  a  shipping  agent  and  secretary  to  a  company  was 
considered  important.     See  p.  477  of  the  Report. 

There  are  dicta  in  Haywood  v.  Copo,  25  Beav.  140,  which  seem 
to  lay  down  the  principle  that  if  a  piu'chaser  has  not  the  requi- 
site special  knowledge,  he  ought  to  employ  someone  who  has. 

*'  He  says  he  had  no  knowledge  of  mines  and  coal 

He  ought,  then,  to  have  employed  some  j)erson  who  had  a 
proper  knowledge  for  that  purpose  (which  I  believe  he  did).  It 
would  he  no  excuse  for  a  man  who  had  himself  personally 
inspected  a  house  for  the  pui'pose  of  seeing  whether  it  was  in  a 
projjer  state  of  repair,  afterwards  to  contradict  his  own  judgment 
on  the  ground  that  he  was  not  a  siu"veyor,  and  was  unable  to 
say  whether  the  house  was  in  a  sufficient  state  of  repair  or  not." 
The  correctness  of  these  remarks  may  perhaps  be  doubted.  The 
question  is  not  ought  the  purchaser  to  have  known,  but  did  he 
know.  In  the  case  of  a  patent  defect,  or  of  notice  (see 
Chaps.  III.  and  YII.),  it  is  immaterial  whether  the  purchaser 
knew  or  not,  but  in  other  cases  of  defects  in  the  condition  of  i\\Q 
property,  or  of  misdescription  by  the  vendor,  the  question  of  the 
purchaser's  knowledge  is  a  question  of  fact,  not  of  presumption. 

If  the  investigation  made  by  the  purchaser  could  not  correct  Investigation 
the  misrepresentation,  the  fact  that  the  purchaser  investigated 
does  not  relieve  the  vendor  from  the  consequences  of  his  mis- 
representation. 

Thus,  where  the  pm-chaser,  who  was  a  lime-dealer  or  stone- 
mason, went  with  another  person  who  was  something  of  a 
chemist  and  something  of  an  architect,  to  inspect  a  lime  quarr}", 
their  inspection  did  not  fix  the  pm^chaser  with  notice  that  the 
lime  was  not  of  the  quality  described  in  the  particulars  of  sale, 
because  lime  cannot  be  judged  till  it  is  burnt :  Higgim  v. 
Samels,  2  J.  &  H.  460. 

It  is  not  necessary  for  the  purchaser  to  prove  that  he  relied  Reliance  on 
solely  upon  the  misrepresentation.     In  NicoVs  case,  3  De  G.  &  J.  tation  alone. 
387,  where  a  shareholder  in  a  joint  stock  bank  sought  to  have 
his  name  struck  out  of  the  list  of  contributories  on  the  ground 
that  he  was  induced  to  accept  the  shares  by  the  misrepresenta- 
tion of  the  dii-ectors,    Lord  Chelmsford  says  (p.  422),  'SSup- 
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Purchaser  not 
influenced. 


Motive  for 
rescindino-. 


posiiip",  linwin't'i',  lluit  tile  rciioi'ts  and  (illicr  stalniioiits  of  the 
directors  formed  a  material  part  of  tlie  inducement  to  take  the 
shares,  -without  wliieh  tlie  piu'cliase  wouhl  never  liave  been  made, 
I  cannot  think  that  tlio  effect  of  tliem  is  destroyed  because  other 
influences  were  at  the  same  time  at  Avork,  which  either  innocently 
or  intentionally  contributed  to  the  success  of  tliose  false  repre- 
sentations." See  also  the  remarks  of  Lord  Justice  Turner,  at 
p.  439,  and  Ed(jingto)t  v.  Fifzinaurice,  29  Ch.  Div.  459. 

(3)  The  vendor  niav  prove  tliat  the  purchaser  was  not  influenced 
by  the  misdescription,  or  induced  by  it  to  buy  what  he  would 
not  liave  bought  had  he  known  the  facts,  or  to  give  a  higher 
price  than  lie  would  otherwise  have  given.  It  is  quite  clear 
that  if  th(^  puri'liaser  would  have  given  tlie  same  price  in  any 
event  he  cannot  complain  that  he  has  suffered  loss  by  reason  of 
the  misdescription.  The  difficulty  in  such  a  case  would,  of 
course,  be  to  prove  the  fact. 

Where  the  purchaser  endeavoured  to  .resist  specific  perform- 
ance of  a  contract  to  buy  "  the  interest  "  of  the  vendor  in  certain 
lands,  on  the  ground  that  the  vendor's  agent  had  assured  him 
the  vendor  had  a  good  title,  the  Court  held  that  the  fact  that 
the  purchaser  desired  to  buy  out  the  vendor  in  order  to  remove 
his  opposition  to  a  bill  in  Parliament,  showed  that  it  was  not  the 
agent's  representation  wdiich  induced  the  pm-chaser  to  make  the 
contract :  Hnme  v.  Peacock,  1  Ch.  379. 

In  WJiittemore  v.  Wliittcmore,  8  Eq.  603,  Malins,  V.-C,  gave 
the  purcliaser  compensation  for  a  deficiency  in  quantity  although 
he  was  "  firnily  persuaded  that  the  purchaser  woidd  have  given 
the  same  price  for  the  property  if  those  words "  (the  false 
description)  "had  been  omitted."  There  was  an  affidavit  by  the 
purchaser  that  he  would  not  have  given  so  much  if  he  had 
known  the  actual  area.  It  is  submitted  that  in  spite  of  the 
strong  assertion  quoted  above  the  Vice-Chancellor  did  believe 
this  affidavit,  or  at  all  events  thought  that  the  vendor's  proof  to 
the  contrary  was  insufficient.  If  not,  it  is  submitted  that  com- 
pensation ought  not  to  have  been  given  to  the  purchaser. 

If  the  misrepresentation  was  material  (see  p.  52),  the  j^iu- 
chaser's  motive  for  resisting  specific  performance  is  not  regarded 
as  relevant  to  the  cpiestion  whether  he  did  or  did  not  rely  on  the 
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misrej^resentation  :  Deninj  v.  Ilaueoc];,  6  Ch.  App.  1.  See  also, 
Brool-c  V.  Rouidhicaitc,  0  Ha.  298,  at  p.  302.  If  the  misrepre- 
sentation was  one  which  woukl  usnally  be  regarded  as  imma- 
terial, and  the  purchaser's  own  evidence  is  the  sole  proof  that 
the  misrepresentation  complained  of  induced  him  to  enter  into 
tlie  contract,  the  pm'chaser's  motive  for  resisting  specific  per- 
formance is  relevant  as  affecting  the  value  of  such  evidence : 
see  judgment  of  James,  L.  J.,  in  Dciiii//  v.  Hancock,  6  Ch.  1. 

The  principle  that  the  misdescription  must  he  one  dann  locum  Actions  of 
coiifracfiii,  applies  also  to  actions  of  deceit,  i.e.,  actions  for 
damages  for  fraudulent  misrepresentation.  If  a  fraudulent 
misrepresentation  is  not  believed  in  or  relied  upon,  the  person 
complaining  of  it  will  be  unable  to  recover  damages  in  an  action 
of  deceit.  And  if  a  statement,  although  untrue  to  the  knowledge 
of  the  person  making  it,  is  so  trivial  that  it  could  not,  in  the 
opinion  of  the  Com-t,  have  influenced  the  conduct  of  the  jierson 
complaining  of  it,  it  will  not  support  an  action  of  deceit :  Smith 
V.  Chadicicl;  20  Ch.  Div.  27,  affd.  9  App.  Ca.  187. 
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CHAPTER  VII. 


NOTICE. 


Of  what 
thinfrs  pur- 
chaser has 
notice. 


In  the  absence  of  any  misrepresentation,  or  positive  misstate- 
ment, tlie  purcliaser  cannot  complain  that  he  was  misled  where 
lie  is  fix('(l  M-itli  notice  of  the  trno  state  of  facts. 

(i.)   The    piu'chaser  has  notice  of  all  patent  defects  in  the 

condition  of  the  propert}'. 
(ii )   He  has  notice  of  all  facts  stated  in  the  particulars,  or  in 
the    plan  incorporated  with  the  agreement  for  sale, 
whether  he  has  looked  at  them  or  not. 
(iii.)  Where  the  misdescription  complained  of  is  at  the  most 
an  aniLig'uity,  the  piu'chaser  has  notice   of  all  facts 
stated  in  either  the  particulars  or  the  conditions. 
(iv.)  If  tlie  particulars  mention  that  the  property  is  subject 
to  a  lease,  or  that  the  vendor  is  selling  a  leasehold 
interest,  and  a  reasonable  opportunity  of  insj)eetion  of 
the  lease  or  counterpart  is  offered,  the  purchaser  has 
notice  of  the  contents  of  the  lease.     A  mere  mention 
of  the  lease  is  not  notice, 
(v.)   If  the  particulars  (or  if,  as  to  matters  which  need  not 
be  mentioned  in  tlie  particulars,  the  conditions)   ex- 
pressly refer  the  purchaser  to  some  other  document  for 
information,  and  reasonable  ojiportunity  is  offered  to 
inspect  such  document,  the  purchaser  has  notice  of  such 
information  if  contained  in  the  document, 
(vi.)  In  other  cases  the  j^urchaser  is  not  affected  with  notice, 
unless  he  has  actual  knowledge. 


Patent 
defects. 

Plan. 


(i.)  Notice  of  patent  defects:  See  Chap.  HI.,  p.  3o. 
(ii.)  Notice  of  jAan  :  See  Chap.  XI.,  p.  94.     It  is  not  neces- 
sary to  cite  eases  to  show  that  the  purchaser  has  notice  of  the 
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facts  stated  in  the  particulars.  The  object  of  the  particulars  is 
to  describe  the  property,  and  if  the  purchaser  does  not  read  the 
particulars  he  has  only  himself  to  blame. 

(iii.)  Notice  of  facts  stated  in   tlic  particuhns  ami  conditions  Ambiguity. 
correcting  an  amhigaous  description. 

If  the  misdescription  complained  of  amounts  only  to  an 
ambiguity  (see  p.  46),  the  vendor  is  entitled  to  rely  on  any 
statement  contained  either  in  tlie  particulars  or  the  conditions 
which  would  explain  the  ambiguity. 

Thus,  where  an  underlease  was  described  as  a  "  lease,"  but 
there  was  a  condition  referring  the  purchaser  to  the  lease,  and 
another  condition  mentioning  an  "  outstanding  term  of  three 
days,"  the  piux-haser  was  held  to  be  affected  with  notice  of  the 
matters  contained  in  the  conditions  which  explained  the  am- 
biguity :  CamheriveU,  8fc.  Society  v.  HoUoicay,  13  Ch.  D.  754. 

(iv.)  Notice  of  contents  of  lease.  Notice  of 

•    •    1  •    1       •  lease. 

"Where  a  purchaser  has  notice  of  a  lease,  it  is  his  business  to  look 

at  the  clauses  of  it  to  see  whether  it  materially  influences  his  judg- 
ment in  the  pui^chase.  I  see  no  distinction  between  this  case  and 
those  where  the  landlord  sells  and  says  that  the  property  is  under 
lease.  If  he  do  not  state  it  to  be  so,  he  does  not  state  the  case  so  as 
to  enable  the  purchaser  to  know  what  he  is  to  purchase,  and  that 
is  a  misrepresentation.  But  where  there  are  outstanding  leases, 
it  is  the  duty  of  the  purchaser  who  has  notice  of  them  to  ask 
and  ascertain  what  the  terms  are  upon  which  the  property  is  out 
on  lease,  so  that  he  may  know  precisely  the  nature  of  the  pro- 
perty which  he  purchases,  that  is,  whether  he  has  certain  rights 
upon  it,  or  whether  his  rights  are  in  any  way  restricted": 
Alderson,  B.,  in  Pope  v.  Garland,  4  Y.  &  0.  394,  at  p.  400. 

The  rule  that  notice  of  a  lease  is  notice  of  its  contents  is 
stated  in  the  broadest  manner  in  Hall  v.  S/nit/i,  14  Yes.  426. 
There  Grant,  M.  B.,  says :  "If  the  party  has  notice  that  the 
estate  is  in  lease,  he  has  notice  of  everything  contained  in  the 
leases."  Dart,  p.  107,  doubts  whether  the  purchaser  is  affected 
with  notice  of  "  any  matter  in  a  lease  which  is  not  in  its  natiu-e 
incidental  to  such  an  instrument."  "Wood,  Y.-C,  in  Darlington 
V.  Hamilton,  Kay,  550,  at  p.  556,  questioned  whether  the  doc- 
trine of  notice  extended  to  collateral  facts  stated  in  the  lease. 
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Contents  of 
lease. 


Derivative 
lease. 


Eeferenee  to  a  lease  lias  been  lu'ld  to  fix  tlio  laircliasor  w  illi 
notice  of  the  following  niattors  contained  in  the  lease  : — 

The  amount  of  the  ground  rent,  and  tlie  tenns  of  some  special 
coYenants :  Pope  v.  Garland,  4  You.  &  Coll.  394. 

Covenants   against  noisome  trades  :    Grosvciwr  v.   Green,  28 
L.  J.  Ch.  173. 

A  power  for  the  tenant  to  cut  the  timher  and  sell  it  :    Vig- 
nolles  V.  Bou-en,  12  Tr.  Eq.  E.  194. 

A  covenant  against  alienation  without  licence  :  VaurjJian  v. 
MagiU,  12  Ir.  Eq.  R.  200,  207 ;  Smith  v.  Capron,  7  Ha.  185,  at 
p.  189,  where  the  purchaser  saw  the  lease  and  an  assignment 
thereof  which  was  expressed  to  be  made  witli  the  lessor's  licence.. 
A  purchaser  of  leaseholds,  described  as  being  held  with  others 
under  one  lease  reserving  rent,  was  held  to  have  notice  of  a 
power  of  re-entry,  which  was  contained  in  the  lease  and  affected 
the  whole  of  the  premises:  Walter  v.  Maioide,  1  Jac.  &  W.  181, 
Mention  of  an  annuity  being  charged  on  the  property  sold  is 
sufficient  notice  of  the  existence  of  a  term  of  years  to  secure 
such  annuity  :    Vaurjhan  v.  Magill,  12  Ir.  Eq.  R.  207. 

The  mere  mention  of  the  superior  lease  is  not  sufficient  to 
affect  the  purchaser  with  notice  that  the  underlease  is  an 
underlease  of  part  only  of  the  property  comprised  in  the  head- 
lease  :  Taylor  v.  Martindale,  1  Y.  &  C.  C.  C.  658.  Even  the 
statement  that  the  underlease  is  a  "  derivative  lease  "  is  not 
sufficient  to  inform  the  purchaser  that  other  property  is  com- 
prised in  the  head-lease :  Bromfit  v.  Morton,  3  Jur.  N.  S. 
1198. 

The  case  of  the  Bank  of  Ireland  v.  Broohfield  Linen  Co.,  15 
L.  E.  Ir.  37,  seems  to  conflict  with  the  above  cases,  and  if  so  is 
open  to  doubt.  There,  though  no  opportunity  of  inspection 
was  given,  the  piu'chaser  of  a  sub-fee  farm  grant  (which  is  of  the 
nature  of  an  underlease)  was  held  to  be  affected  with  notice  of 
everything  contained  in  the  superior  grant,  and  in  particular 
with  the  fact  that  the  land  was,  with  other  land,  subject  to  the 
payment  of  head-rents  and  covenants,  and  provisoes  for  re-entry. 
The  case  was  decided  on  the  autliority  of  Cosser  v.  Collin(/e,  3 
M.  &  K.  283,  where,  however,  an  opportunity  was  given  for 
examining  the  superior  lease. 
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Reference  in  the  conditions  to  a  lease  would  seem  not  to  be  Lease  men- 
sufficient  notice ;  the  lease  must  be  mentioned  in  the  particulars,  conditions. 
See  Jones  v.  Riinmer,  14  Ch.  Div.  588  ;  see  p.  68,  below. 

Where  the  property  sold  was  in  the  occupation  of  lessees  for  Tenants 
lives,  and  the  particulars  gave  the  names  of  the  tenants,  but  not 
a  description  of  their  tenure,  leaving  a  blank  in  the  observation 
column  opposite  theii'  names,  it  was  held  that  the  pm'chaser  was 
affected  with  notice  of  theu'  tenancy,  and  ought  to  have 
inquired  what  the  tenm'e  was,  and  that  he  was  not  entitled  to 
conclude  that  they  were  tenants  from  year  to  year  merely 
because  other  tenants  in  the  same  particulars  were  described  as 
yearly  tenants  :  Martin  v.  Cotter,  8  Ir.  Eq.  R.  147  (but  qu.  ?). 
This  ease  seems  inconsistent  with  CahaUero  v.  Ilentij,  9  Ch.  447, 
and  Hmjlies  v.  Jones,  3  D.  F.  &  J.  307  ;  see  below,  p.  68. 

(v.)  Notice  of  documents  generalhj.  Other 

"  If  a  property  is  sold  subject  to  the  provisions  contained  in  a 
deed  which  is  specially  referred  to  without  any  mention  of  its 
contents,  and  which  deed  can  be  examined  before  the  sale  by 
the  purchaser,  he  is  bound  by  everything  contained  in  that 
deed":  j^er  Romilly,  M.  R.,  in  Cox  v.  Coventon,  31  Beav.  378. 

"  If  the  parties  do  not  choose  to  look  at  documents  placed  before 
them  to  which  they  are  referred,  they  cannot  complain  that  they 
have  not  a  perfect  knowledge  of  the  nature  of  the  interest  with 
which  they  are  dealing  "  :  per  Lord  Cottenham  in  Deuces  v.  Beits, 
12  Jul'.  709. 

But  it  is  not  sufficient,  in  order  to  fix  the  pm-chaser  with  notice  Opportunity 
of  the  contents  of  a  lease  or  other  document,  that  such  document 
is  simply  stated  in  the  particulars  or  conditions  to  exist :   Cox  v. 
Coventon,  31  Beav.  378. 

The  purchaser  is  not  fixed  with  notice  of  any  document  unless 
a  reasonable  opportunity  of  inspection  is  given  him  :  Meeve  v. 
Berridye,  20  Q.  B.  Div.  523. 

As  to  the  sufficiency  of  the  opportunity  of  inspection  given 
to  the  purchaser,  see  Brum  fit  v.  Morton,  3  Jur.  N.  S.  1198, 
where  Stuart,  V.-C,  says:  "When  the  parties  met  to  sign  the 
agreement  the  abstract  was  put  into  the  hands  of  the  clerk  of 
the  solicitor  of  the  defendant  under  circumstances  which  made  a 

f2 


68  I'AIMK  TLAliS  ()]■  SALE,   1:TC. 

deliberate  examination  of  it  almost  impossible.  A  deliberate 
examination,  if  required,  and  if  time  had  been  given  for  it,  no 
doubt  it  was  the  right  of  the  piu'ohaser  to  demand  ;  but  I  cannot 
look  upon  it  that  the  production  of  the  abstract  of  many  docu- 
ments in  this  case,  each  of  which,  in  order  well  to  understand 
the  nature  and  contents  of  them,  would  require  a  very  deliberate 
examination,  affords  such  an  opportunity  as  to  justify  the  Com-t 
in  considering  that  the  pm'chaser  must  be  lield,  according  to  the 
law  of  this  Court,  to  have  notice  of  all  the  contents  of  that 
abstract."  The  same  rule  applies  to  the  case  of  a  contract  to 
grant  an  underlease :  Hyde  v.  Warden,  3  Ex.  Div.  72,  p.  80. 
"VVhere  (vi.)  Except  in  cases  (i)  to  (v)  inclusive,  tlie  purchaser  is  not 

affectS'b/'°*   affected  with  notice  unless  he  has  actual  knowledge, 
notice.  ipj^p  following  are  instances  of  cases  in  wliich  a  purchaser  is 

not  affected  with  notice  : — 

The  mention  of  incumbrances  in  the  conditions  of  sale  is  not 
notice  to  the  purchaser  that  the  property  is  sold  subject  to  the 
incumbrances ;  they  must  be  mentioned  in  the  particulars : 
Torranee  v.  Bolton,  8  Ch.  118. 

Where   the   property  is  simply  described  as  "held   for  tlie 

residue  of  a  term  of years,  from ,"  and  no  mention 

is  made  of  the  rent  in  the  particulars,  a  reference  in  the  conditions 
to  the  lease  under  which  the  j)roperty  is  held,  and  a  stij)ulation 
that  he  shall  pay  the  rent  and  observe  the  conditions,  is  not 
notice  of  the  fact  that  the  property  is  subject  to  rent  reserved 
by  the  lease :   Jones  v.  JR'nnmer,  14  Ch.  Div.  588. 

A  condition  precluding  the  purchaser  from  objecting  to  a 
specified  underlease,  or  any  other  underlease,  or  tenancy  prior  to 
the  said  underlease,  does  not  affect  the  purchaser  with  notice  of 
any  underlease  other  than  the  one  specified.  See  Ediatrds  v. 
Wickicar,  1  Eq.  68. 

Notice  of  a  tenancy  is  not  notice,  as  between  the  vendor  and 
the  purchaser,  of  the  fact  that  the  tenant  has  a  lease  :  Cahallero 
V.  Hentij,  9  Ch.  447.  So,  the  statement  that  the  property  is  "in 
the  occupation  of  A.  B.  and  others,"  is  not  notice  that  the 
property  is  subject  to  leases  to  these  persons  for  lives:  Hughes 
V.  Jones,  3  D.  F.  &  J.  307.  The  case  of  Mnrtin  v.  Cotter,  8  Ir. 
Eq.  R.  147,  cited  above  (p.  67),  is  probably  a  wrong  decision. 
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Knowledge  or  notice  that  the  property  is  in  the  occupation  of 
tlie  vendor's  mother  is  not,  as  between  the  vendor  and  purchaser, 
notice  of  the  fact  that  she  is  tenant  for  life :  Ndthovpe  v.  Hohjate, 
1  Coll  203. 

Tlie  lessee  of  a  house  purchasing  the  reversion  is  not  held  to 
have  notice  that  the  cellar  is  not  the  lessor's  property,  merely 
because  it  was  not  in  the  lessee's  occupation  :  Whittiiigfon  v. 
Corder,  16  Jur.  1034. 

The  purchaser  is  not  affected  with  notice  of  a  defect  in  the 
vendor's  title  simply  because  he  resides  in  the  neighboiu-hood, 
and  the  vendor's  title  is  well  known  there  :  see  Peglcr  v.  White, 
33  Beav.  403. 

Notice  of  a  covenant  is  not  notice  of  the  fact  that  the  covenant 
has  been  broken  :  Ellis  v.  Rogers,  29  Ch.  Div.  661. 

The  statement,  on  the  sale  of  improved  ground  rents,  that  the 
original  lease  comprising  other  j^i'operty  contains  certain  re- 
strictive covenants,  is  not  notice  of  the  fact  that  the  lessee  has 
already  granted  underleases  of  other  parts  not  containing 
these  restrictive  covenants :  see  Waring  v.  Hoggart,  Ry.  & 
Moo.  39. 

A  statement  on  the  sale  of  a  life  interest  that  the  vendor 
guarantees  the  insm-aiice  of  the  life  at  the  rate  of  o  guineas  per 
cent.,  a  rate  which  the  purchaser  knew  to  be  liigher  than  the 
ordinary  rate,  is  not  sufficient  to  fix  the  purchaser  with  notice 
that  the  life  is  unhealthy  :  BrcaJcy  v.  ColUus,  You.  317. 

A  statement  in  the  particulars  or  conditions  that  the  land  has 
been  enfranchised  under  the  Copyhold  Acts  would  probably  not 
be  sufficient  notice  of  the  fact  that  the  vendor  has  no  title  to  the 
minerals.  But  an  agreement  by  the  vendor  of  copyholds  to  pro- 
cure an  enfranchisement  under  the  Copjdiold  Acts,  and  convey 
the  freehold  to  the  pm-chaser,  would  be  notice  to  the  purchaser 
that  he  will  have  no  title  to  the  minerals  :  Kerr  v.  Pawson,  25 
Beav.  394. 

Where  the  vendor  has  been  guilty  of  misrepresentation,  the  Misrepresen- 
effect  of  notice  is  excluded,  as  the  purchaser  is  justified  in  relying  notice. 
on  the  vendor's  own  statement.     Compare  the  rule  that  active 
misrepresentation  entitles  the  purchaser  to  relief  in  the  case  of  a 
patent   defect :   p.   43.      As  to  what  constitutes  misrepresenta- 
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tion,  SCO  p.  IS  ;  and  as  to  tlie  vendor's  silence  under  eortain 
circumstances  amounting  to  a  misrepresentation,  see  p.  21. 

"If  a  man  is  induced  to  enter  into  a  contract  by  a  false 
representation,  it  is  not  a  sufficient  answer  to  him  to  say,  '  If 
you  had  used  due  diligence,  you  would  have  found  out  that  the 
statement  was  untrue.  You  had  the  means  afforded  you  of  dis- 
covering its  falsity,  and  did  not  choose  to  avail  yourself  of  them.' 
Nothing  can  be  plainer,  I  take  it,  on  the  authorities  in  equity, 
than  that  the  effect  of  false  representation  is  not  got  rid  of  on 
the  ground  that  the  person  to  whom  it  was  made  has  been  guilty 
of  negligence"  :  per  Jessel,  ^.  E.,  in  Bodtjrarr  v.  Ilurd,  20  Ch. 
Div.  1,  at  p.  V-]. 

"If  a  man  makes  a  description  calculated  to  mislead,  I  do  not 
think  it  is  well  for  him  to  say,  '  If  }'0u  had  been  very  carefid, 
you  would  have  found  out  the  blunder '  "  :  per  James,  Ij.  J.,  in 
Me  Arnold,  14  Ch.  Div.  270,  2bl. 

And  whether  the  misrepresentation  be  of  a  fact,  or  of  the  con- 
tents or  eifect  of  a  written  document,  the  purchaser  is  entitled  to 
rely  on  it  and  look  no  further:  Stanley  v.  McGciNirin,  11  L.  R. 
Ir.  314,  at  p.  331. 
Examples.  In  Be  Arnold  (14  Ch.  Div.  270),  the  particulars  described  the 

j)roperty  as  "  a  compact  small  farm,  containing  41a.  3r.  3op., 
divided  as  follows  " ;  and  in  the  enumeration  of  the  closes,  one 
close  was  described  as  "  490a.,  Bottlesey  Green,  containing 
7a.  Ir.  27p.,"  but  the  measurement  given  in  the  column  show- 
ing the  "  contents  "  gave  the  size  of  that  close  as  4a.  Or.  38p., 
and  this  smaller  amoimt  tallied  with  the  total  amount  of 
41a.  3r.  3op.  A  plan  was  annexed  to  the  particulars  including 
the  whole  of  490a.  The  vendor  was  entitled  only  to  four  un- 
divided sevenths  of  490a.  He  contended  that  the  purchaser 
could  see  from  the  conflicting  measmx^ments  in  the  jiarticulars 
that  a  mistake  had  been  made,  and  that  the  plan  must  have  shown 
the  pmx'haser  that  490a.  contained  more  than  4a.  Or.  38p., 
because  an  adjacent  close  of  la.  Or.  28p.  afforded  an  easy  com- 
parison.    The  purchaser  was  held  entitled  to  rescind. 

Where  the  right  to  receive  a  yearly  sum  by  way  of  rent  for 
the  user  of  a  piece  of  land  as  a  ploasm-e  ground,  was  put  up  for 
sale  as  a  "  freehold  ground-rent,"  and  reference  was  made  in  the 
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particulars  to  tlie  lease  reserving  the  rent,  it  was  hold  that  the 
purchaser  was  not  bound  to  look  at  the  lease  in  order  to  discover 
that  the  thing  sold  was  not  a  ground-rent  :  Evans  v.  Robins,  31 
L.  J.  Ex.  465. 

But  where  a  leasehold  ground-rent,  described  as  "  amply 
secured  on  certain  houses,"  was  in  reality  secured  by  an  under- 
lease for  a  term  longer  than  tliat  created  by  the  lease,  but  the 
particulars  went  on  to  show  how  the  groimd-rent  was  secured, 
and  the  conditions  mentioned  the  fact  of  the  length  of  the  term, 
and  referred  the  purchaser  to  the  lease  and  underlease,  the 
Court  held  that  the  piu-chaser  could  not  complain  :  Smith  v. 
Watts,  28  L.  J.  Ch.  220. 

On  the  sale  of  a  lease  it  often  happens  that  the  vendor  refers  "Usual 

covGnfljUts 

to  the  lease  as  containing  "  the  usual  covenants."  If  the  cove- 
nants are  unusual,  the  misrepresentation  entitles  the  purchaser 
to  relief,  notwithstanding  that  he  has  notice  of  the  lease,  and 
could  have  seen  that  the  covenants  were  unusual. 

The  question,  "  What  is  a  usual  covenant?"  is  a  matter  of 
evidence.  Usual  covenants  may  change  from  one  generation  to 
another ;  they  may  vary  in  different  parts  of  the  country.  In 
Hampshire  v.  Wickens  {7  Ch.  D.  555),  Jessel,  M.  R.,  refers  to 
Davidson's  Precedents,  3rd  ed.,  vol.  v.,  p.  53,  as  showing  what 
were  usual  covenants  at  that  time. 

A  distinction  must  be  di'awn  between  a  contract  to  sell  a  lease 
containing  "  the  usual  covenants,"  and  a  contract  to  grant  a 
lease.  A  wider  construction  is  put  upon  the  word  "  usual "  in 
the  first  case  than  in  the  second.  Thus,  a  covenant  not  to  assign 
without  leave  is  not  one  which  the  grantor  Avould  be  entitled  to 
insert  if  the  agreement  were  to  grant  a  lease  to  contain  the  usual 
covenants  :  Buc]da)ul  v.  Papillon,  1  Eq.  477 ;  and  Hampshire  v. 
Wickens,  7  Ch.  D.  555.  But  such  a  covenant  is  so  common  and 
ordinary  a  covenant,  at  all  events  in  or  near  London,  as  to  justify 
a  vendor  in  describing  the  lease  offered  for  sale  as  a  lease  con- 
taining the  usual  covenants  :  per  Kindersley,  Y.-C,  in  Strang- 
u-aj/s  V.  Bishop,  29  L.  T.  120. 

The  following  illustrations  are  taken  from  cases  in  which  the  Examples  of 
dispute  was  between  a  vendor  and  a  purchaser,  or  between  a  covenants." 
sub-lessor  and  sub-lessee,  as  to  the  covenants  in  the  head-lease. 
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A  stipulation  that  underleases  and  assignments  sliall  he  left 
with  the  lessor's  solicitor  for  registration,  and  a  fee  of  one  guinea 
paid,  is  unusual :  Broohes  v.  Dr//sdak,  3  0.  P.  D.  52. 

A  covenant  not  to  mow  meadow  land  more  than  once  a  year 
is,  in  the  case  of  a  farm  lease,  not  an  unusual  covenant,  although 
it  is  more  usual  to  qualify  the  covenant  hy  excepting  from  its 
ojieration  cases  Avhcre  an  equivalent  in  the  shape  of  manure  is 
hrought  on  the  land :  IL/dr  v.  Warden,  3  Ex.  Div.  72,  at  p.  82. 

A  power  of  re-entry  if  the  lessee  should  heeome  bankrupt  or 
make  a  comjwsition  with  his  creditors,  or  if  execution  should 
issue  against  him,  is  unusual,  especially  if  the  word  lessee  is 
expressed  to  include  assigns  :  Ibid. 

A  power  of  re-entry  if  any  business  but  that  of  a  licensed 
victualler  should  be  carried  on  in  the  house  is  a  usual  covenant 
in  a  lease  of  a  jmblic-house :  Bennett  v.  Womacli,  7  B.  &  C.  627. 

On  a  contract  to  sell  a  lease,  granted  seventeen  years  previously, 
one  of  the  covenants  of  which  was  that  the  lessee  would  build 
houses  of  a  sj^ecified  yearly  tenantable  value  (which  houses  had 
not  been  built),  the  vendor's  solicitors  represented  that  the  lease 
contained  no  covenants  unusually  restrictive.  It  was  held  that 
tins  was  a  misrepresentation,  as  the  covenant  was  unusual,  since 
it  did  not  specify  any  limit  of  time  within  which  the  building 
was  to  be  required,  and  the  pm-chaser  might  be  called  upon  at 
any  time  by  the  lessor  to  allow  the  houses  to  be  built :  Andrew 
V.  Aitkin,  22  Ch.  D.  218. 

A  covenant  by  the  lessee  to  pay  land-tax,  sewers  rate,  and  all 
taxes,  is  fairly  described  as  a  usual  covenant  in  particulars  of 
sale  of  a  lease  at  a  "  net  annual  rent " :  Bennett  v.  JFonineh-^ 
7  B.  &  C.  627. 

A  covenant  to  do  substantial  repairs  is  a  usual  covenant  : 

Kendail  v.  Jli//,  6  Jm\  N.  S.  968. 

"ITsuar'  as         The  following  cases,  illustrating'  what  are  usual  covenants  and 

between  lessor  " 

and  lessee.        what  unusual,  are  added,  with  this  caution,  that,  being  cases  of 

agreements  to  grant  leases,  the  construction  of  the  word  "usual" 
is  stricter  than  the  construction  adopted  in  the  case  of  an  agree- 
ment to  sell  an  existing  lease. 

A  power  of  re-entry  on  the  bankruptcy  of  the  lessee  is  not  a 
usual  clause  in  a  mining  lease  :  Jlodf/kin.'^n)/  y,  Cro>rr,  10  Eq.  501. 
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A  power  of  re-entry  on  the  lessee's  bankruptcy  was  considered 
usual  in  Uaincs  v.  Burnett,  27  Beav.  500,  which  was  a  case  of  a 
hotel  lease.  But  this  case  was  disapproved  by  Jessel,  M.  R.,  in 
Hampshire  v.  Wickens,  7  Ch.  D.  555. 

A  jiower  of  re-entry  in  case  of  "  breach  of  any  of  the  covenants 
and  agreements  by  the  lessee  herein  contained  "  is  not  a  usual 
clause  in  a  mining  lease  ;  and,  semble,  not  in  any  lease  :  Hodgkin- 
son  V.  Croivc,  10  Ch.  622. 
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CHAPTER  VIII. 

MISTAKE. 

Mistake  may  be  discussed  under  two  heads  : 

(1.)  Mistake  relating  to  the  subject-matter  of  the  contract ; 

(2.)  Mistake  relating  to  the  contract  itself,  or  to  the  person  of 
the  other  party. 

It  is  only  the  first  of  these  that  comes  within  the  scope  of  this 
book. 

Mistake  is  treated  of  in  this  chapter  under  the  three  headings: 
(i.)  of  a  purchaser  seeking  relief  for  his  mistake ;  (ii.)  of  a 
vendor  seeking  relief  for  his  mistake ;  and  (iii.)  of  "  common 
mistake."  The  third  heading  is  not  in  2mri  materia  with  the 
other  two,  but  it  is  convenient  to  discuss  the  law  of  common 
mistake  separately,  although  logically  it  comes  under  both  of  the 
other  headings.  It  will  be  seen  that  a  mistake  common  to  both 
parties  is  not  necessarily  a  "  common  mistake,"  and  that  the 
essence  of  a  "  common  mistake  "  is  not  that  it  is  shared  by  both 
parties,  but  that  it  is  a  mistake  going  to  the  root  of  the  matter, 
or  a  mistake  invohang  great  hardship. 
Turchaser's  (i.)  FurchaHcv  liceldnrj  relief  0)1  (jvound  of  midakc. 

As  a  general  rule,  the  purchaser  will  not  be  relieved  on  the 
ground  of  a  mistake  made  by  himself,  and  not  caused  by  the 
vendor. 

The  exceptions  to  this  rule  are  cases  of  "  common  mistake  " 
(on  which  see  p.  78),  and  probably  any  cases  of  great  hardship. 
Also,  where  the  vendor  is  suing  for  specific  performance,  it  must 
be  remembered  that  specific  performance  is  granted  or  withheld 
according  to  the  "  discretion  "  of  the  Com-t,  and  "  it  would  be 
dangerous  to  attempt  an  exhaustive  definition  of  the  cases  in 
which  the  Court  will  refuse  specific  performance " :  jter  Brett, 
L.  J.,  in  Tdmplin  v.  James,  15  Ch.  Div.  at  p.  221. 
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Lord  Erskino,  in  Stapijlfon  v.  Scott,  13  Yes.  425,  after  saying 
that  a  common  mistake  avoids  tlie  contract,  adds  :  "  Where  the 
purchaser's  inducement  to  the  contract  depends  upon  a  mistake 
of  his  own,  to  which  he  was  not  led  by  the  vendor,  the  con- 
sideration whether  that  avoids  the  contract  is  very  different; 
though  the  Court  has  a  discretion  not  to  give  specific  perform- 
ance, but  to  leave  the  party  to  law." 

"  If  a  person  bidding  had  private  information  which  misled 
him,  he  might  be  entitled  to  bring  forward  his  mistake  as  a 
defence  to  specific  performance,  but  he  could  not  bring  forward 
such  a  mistake  as  a  ground  of  attack,  if  he  were  maintaining 
specific  performance":  per  Romilly,  M.  R.,  in  Fairhead  v. 
Southce,  11  W.  R.  739. 

It  might,  perhaps,  be  laid  down  that  (apart  from  the  cases  of 
common  mistake  or  great  hardship)  the  Com't  will  compel  the 
purchaser  to  complete,  unless  there  was  some  reasonable  excuse 
for  his  mistake:  see  Tamplin  v.  James,  15  Ch.  Div.  at  pp.  221, 
222.  But  even  this  qualification  would  seem  to  be  doubtful. 
Where  a  house,  not  in  Regency  Square,  but  called  "  No.  39, 
Regency  Square,  Brighton,"  was  put  up  for  sale  under  that 
appellation,  the  purchaser,  who  bought  in  the  expectation  of 
having  a  house  in  the  Square,  was  held  to  his  bargain :  White 
V.  Bradahaic,  16  Jui".  738.  The  mistake  was  a  very  natural  one, 
and  one  admitting  of  "reasonable  excuse."  Perhaps  the  dicta 
as  to  the  discretion  of  the  Court  in  decreeing  specific  perform- 
ance may  all  be  referable  to  hardship,  and  the  rule  may  be  laid 
do"^Ti  that,  except  in  cases  of  unusual  hardship,  the  piu'chaser 
will  be  compelled  to  complete  in  spite  of  his  mistake.  The 
amount  of  hardship  must  be  left  undefined.  There  would 
certainly  seem  to  be  great  hardship  in  the  Regency  Square  case. 

Where  the  pmx-haser  made  a  mistake  through  relying  on  Examples  of 
statements  contained  in  the  "  fu"st  edition  "  of  the  particulars  of  mistake, 
sale,  which  contained  no  conditions  of  sale,  and  would  have  dis- 
covered his  mistake  if  he  had  read  the  second  edition,  of  which 
three  times  as  many  copies  had  been  printed,  the  vendor  dis- 
tributing them  widely  and  calling  the  attention  of  purchasers 
to  them,  no  relief  was  given  to  the  purchaser :  Goddard  v. 
Jeffreys,  51  L.  J.  Ch.  57.      But,  where  the  piu'chaser  mistook 
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■ulilch  lot  was  being  sold,  and  bid  for  a  lot  lie  did  not  -want,  tlio 
vendor's  bill  for  sjieeific  perfonnance  was  dismissed  witlioiit 
costs  :  Malins  v.  Freeman,  2  Keen,  2o. 

Si"»eeific  performance  was  decreed  of  a  contract  to  purchase 
leasehold  houses,  although  the  iiiu'chaser  had  mistaken  the  effect 
of  the  covenants,  and  found  out  afterwards  that  the  lease  pro- 
hibited him  from  applying  the  property  to  the  purpose  for 
which  he  had  bought  it :  Morleij  v.  Clavevimj^  29  Beav.  84. 

On  a  sale  of  freeholds  and  adjoining  leaseholds  in  two  lots, 
the  first  lot  being  described  as  freehold  in  occupation  of  H.,  and 
the  second  as  leasehold,  the  piu-chaser  of  lot  2,  who  knew  that 
part  of  the  premises  occupied  by  11.  and  included  in  lot  1  Avas 
leasehold,  and  bouglit  in  the  expectation  that  that  leasehold  pai-t 
would  be  included  in  his  lot,  was  held  not  entitled  to  have  the 
leasehold  part  of  lot  1  conveyed  to  him  or  to  receive  compen- 
sation, as  his  mistake  was  not  caused  by  the  vendor :  Fairhead 
v.  Soutlice,  U  "W.  Pt.  739. 

Where  the  purchaser,  who  was  personally  acquainted  with 
the  property,  mistook  the  extent  of  the  property  offered  for  sale, 
trusting  to  his  own  knowledge,  and  not  looking  at  the  particulars, 
which  would  have  undeceived  him,  he  was  compelled  to  complete 
notwithstanding  his  mistake:  TampUn  v.  Jdnie-s,  15  Cli.  Div. 
215. 

Where  the  purchaser  bought  land  176  feet  deep  in  order  to 
l)uild  a  carriage  factory,  and  discovered  afterwards  that  owing 
to  the  Metropolis  Management  Act  he  would  be  unable  to  build 
higher  than  12  feet  for  a  sjoace  of  62  feet  fi'om  the  street ;  the 
vendor's  bill  for  specific  performance  was  dismissed,  but  Avithout 
costs :  Bray  v.  Brifj(js,  20  W.  R.  9G2.  Lord  Eomilly  decided 
the  case  simply  on  the  ground  of  mistake  ;  but  it  may  be  noticed 
that  the  vendor  had  himself  contributed  to  the  mistake  by 
advertising  the  property  as  fit  for  "  a  carriage  factory  or  any 
building  requmng  space,"  and  by  telling  th(^  purchaser  lie  could 
build  Avithin  5  feet  of  the  road. 
Vendor's  The  mere  fact  that  the  purchaser  has  made  a  mistake  as  to 

siIgticb 

the  property,  or  the  nature  of  the  property,  and  that  the  vendor 
knows  of  this  mistake,  does  not  put  upf)n  the  vendor  the  dut}'  of 
foiTccting  the  mistake:  see  MorJr)/  \.  C'lHrrrUirj,  29  Bonv.  ^^. 
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Wlien  it  is  said,  as  in  Dart,  p.  104,  that  there  may  be  a 
"  silence  which  is  as  eloquent  as  words,"  this  means  a  silence 
upon  which  the  piu'chaser  relies ;  for  instance,  the  silence  of  the 
vendor  when  the  pm-chaser  makes  a  statement  in  the  vendor's 
presence  expecting  the  vendor  to  contradict  him  if  he  is  mis- 
taken. The  passive  acquiescence  of  the  vendor  in  the  pm'- 
chaser's  self-deception  would  not,  of  itself,  entitle  the  pm^chaser 
to  avoid  the  contract :  see  Smith  v.  Hughes,  L.  R.  6  Q,.  B.  597, 
a  case  of  a  sale  of  chattels  without  warranty.  If,  however,  the 
vendor  not  only  knows  what  the  purchaser  has  in  his  mind,  but 
knows  that  the  purchaser  is  aware  that  he  knows  it,  then  the 
mistake  of  the  pm'chaser  is  caused  by  the  vendor's  conduct,  and 
the  purchaser  \\\\\  be  relieved  even  though  the  vendor  has  made 
no  active  misrepresentation :  see  per  Hannen,  J.,  in  Smith  v. 
Hughes,  L.  R.  G  Q.  B.  at  p.  611. 

If  the  vendor  makes  a  misrepresentation  to  a  third  person, 
and  that  third  person  to  the  vendor's  knowledge  communicates 
the  misrepresentation  to  the  pm'chaser,  the  vendor  is  treated  as 
having  himself  made  the  misrepresentation :  Pilmove  v.  Hood,  5 
Bing.  N.  C.  97. 

(ii.)    Vendor  seeking  relief  on  ground  of  mistake.  Vendor's 

As  a  general  rule,  mistake,  other  than  "  common  mistake,"  is 
no  ground  for  relie\'ing  the  vendor  from  the  contract.  A  vendor 
is  bound  by  the  description  of  the  property  which  he  gives  in 
the  particulars  of  sale. 

"  Any  person,  however  unconversant  in  the  actual  situation  of 
his  estate  that  will  give  a  description,  must  be  bound  by  that, 
whether  cognizant  of  it  or  not  ":  per  Lord  Thm-low  in  Crtlverleg 
V.  Williams,  1  Yes.  jun.  210,  at  p.  213.  The  vendor  is  said  to 
know  the  real  facts,  because  he  undertakes  to  know  by  under- 
taking to  give  a  description  :  Ibid.  p.  212. 

In   Baxendale  v.  Seale,  19  Beav.  601,  and  Earl  of  Durham  v.  Vendor 

r>iiji  111  !•  relieved  in 

Legara,  34  Beav.  611,  the  general  rule  that  a  vendor  is  respon-  two  cases, 
sible  for  the  description  he  has  given  was  not  followed.  In  the 
former  case  the  vendor  was  relieved  from  a  contract  to  sell  a 
manor  with  "  all  the  lord's  rights,"  when  he  discovered  that 
certain  valuable  rights  belonged  to  the  manor  which  he  had  no 
intention  of  selling,  and  which  he  never  thought  belonged  to 
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the  manor.  In  the  latter,  tlie  vendor  described  his  property  as 
containing  21,7o0  acres,  Avlicn  it  contained  only  half  that 
quantity.  Lord  lloniillv  refused  to  grant  the  purcliaser  partial 
performance  with  an  abatement  of  the  purchase-money,  holding 
that  this  was  a  case  of  mistake.  The  true  reason  for  the  deci- 
sion in  both  cases  probably  was  that  they  were  cases  of  hardsliip  ; 
in  otlier  words,  it  was  tlie  extent  of  the  vendor's  mistake  whicli 
caused  the  Court  to  depart  from  tlie  rule,  and  these  cases  should 
jtrobably  be  classed  with  other  cases  of  "  common  mistake." 

(iii.)    Common  misfalic. 

If  there  has  been  what  is  called  a  common  mistake,  the  CVmit 
will  relieve  either  party  from  the  contract,  even  though  the  con- 
tract has  been  completed  by  an  actual  conveyance  of  the  property. 

The  phrase  "common  mistake"  is  an  instance  of  what  has 
been  termed  legal  shorthand  ;  it  expresses  something  more  than 
the  literal  meaning  of  the  words  themselves.  Taken  literally, 
the  words  merely  mean  a  mistake  in  which  both  parties  share, 
and  the  plu'ase  is  used  in  antithesis  to  a  unilateral  mistake.  But 
when  it  is  said  that  the  Courts  will  relieve  in  case  of  common 
mistake,  it  is  not  meant  that  where  both  parties  have  made  the 
same  mistake,  the  Courts  will  relieve  either  of  them  from  the 
contract.  Every  misdescription  innocently  made  by  the  vendor, 
and  believed  in  by  the  purchaser,  is  a  mistake  common  to  both 
parties,  but  it  is  not  necessarily  a  "common  mistake"  in  the 
language  of  law3'ers.  The  condensed  phrase  "  common  mistake  " 
might  be  enlarged  thus  :  "  mistake  common  to  both  parties,  and 
of  such  a  nature  that  to  enforce  the  contract  wo\dd  inflict  very 
great  hardship  on  one  of  the  parties."  It  is  true  that  where 
relief  is  given  for  a  common  mistake,  the  Courts  do  not  ex- 
pressly advert  to  the  question  of  hardshij).  As  a  rule  it  is  the 
subject-matter  of  the  mistake  which  is  considered.  Thus,  it  is 
sometimes  said  that  the  mistake  is  "as  to  the  subject-matter  of 
the  contract,"  and  that  "  the  parties  were  not  ad  tdeni,"  or  (as 
in  McKemie  v.  Hcnh-eth,  7  Ch.  D.  at  p.  682,  per  Fry,  J.)  that 
the  mistake  "  goes  to  the  corjnis  with  which  the  contract  deals," 
or  is  "a  mistake  as  to  the  essential  terms  of  the  contract." 

In  the  absence  of  further  definition,  these  plu'ases  do  not  help 
us  much  to  an  explanation  of  what  is  meant  by  a  common 
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mistake.  Is,  for  instance,  a  mistake  as  to  acreage  one  which 
goes  to  the  corpus  or  not?  If  the  vendor  having  100  acres  of 
land  bj  a  slip  describes  it  as  200,  is  this  a  mistake  as  to  the 
essential  terms  of  the  contract  or  not  ?  In  JIcKetizie  v.  Hesket//, 
7  Ch.  D.  675,  at  p.  682,  Fry,  J.,  said  that  a  mere  difference  in 
quantity  had  never  been  held  to  be  a  bar  to  specific  performance 
(meaning  specific  performance  at  the  instance  of  the  piu'chaser  or 
intending  lessee).  But  in  the  Etfrl  of  Dtirhani  v.  LeganJ,  31 
Beav.  611,  the  vendor,  who  had  by  mistake  described  his  pro- 
perty as  containing  double  the  quantity  which  it  really  contained, 
was  relieved  from  the  consequences  of  his  mistake,  and  the  Court 
refused  to  grant  the  purchaser  specific  performance  with  abate- 
ment. If  the  phrase  "mistake  as  to  the  corpus''^  means  anything, 
it  would  seem  to  mean  a  "  mistake  as  to  the  whole  of  the  subject- 
matter  " ;  so  that  no  relief  would  be  given  on  the  ground  of  a 
mistake  affecting  part  only  of  the  subject-matter,  however  large 
that  part  might  be.  The  cases  of  Durham  v.  Legard  and  Baxen- 
dale  V.  Secde  (see  p.  7  7)  do  not  support  this  view ;  so  the  phrase 
"  mistake  as  to  the  corpus  "  should  be  discarded  as  misleading. 

Further,  there  may  be  a  mistake  common  to  both  parties  and 
affecting  the  whole  of  the  subject-matter,  and  yet  not  one  for 
which  the  Court  would  relieve  (as  on  a  "common  mistake") 
after  conveyance.  "If  A.  sells  an  estate,  believing  himself  to 
have  a  good  title  when  he  has  not,  and  B.  pays  for  it,  behev- 
ing  the  same  thing,  that  is  a  mutual  mistake;  but  it  is  a  mutual 
mistake  for  which  the  pm^chaser  will  have  to  suffer,  because  when 
he  once  takes  a  conveyance  and  pays  his  purchase-money,  there 
is  an  end  to  the  matter  "  :  perMalins,  V.-C,  in  Allen  v.  Richard- 
sou,  13  Ch.  D.  at  p.  543. 

The  cases  of  "  common  mistake "  have  usually  been  cases 
in  which  the  property,  or  the  right  of  the  vendor,  had  been 
destroyed  before  the  sale,  or  in  which  the  thing  sold  belonged 
all  the  time  to  the  purchaser,  or  in  which  the  interest  of  the 
vendor  had  been  completely  changed  before  the  sale. 

A  purchaser  buying  what  afterwards  turns  out  to  have  been  Examples  of 
his  property  all  the  time,  is  relieved  from  his  bargain,  even  after  mistake.'^ 
the  execution  of  the  conveyance :  BingJuon  v.  Biugham,  1  Ves. 
sen.  126;  Jones  v.  Clifford,  3  Ch.  D.  779. 
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Similarly,  a  person  contract  in  <^-  to  take  a  lease  of  what  lie 
afterwards  discovers  was  his  o^\n  ja-operty  at  the  time  of  the 
contract :   Cooper  v.  rinhhs,  L.  R.  2  II.  L.  149. 

A  purchaser  of  a  remainder  in  fee  expectant  on  an  estate  tail 
was  relieved,  even  after  conveyance,  as  the  remainder  had 
abcady  been  destroyed  by  the  tenant  in  tail  executing  a  disen- 
tailing assiu'ance  :  IlitcJicock  v.  Giddiiujfi,  4  Pri.  l^iS. 

And  the  fact  that  the  purchaser  might  have  discovered  his 
rights  from  the  abstract  makes  no  difference :  Buujhion  v. 
Bingham,  1  Ves.  sen.  126. 

A  vendor  of  a  reversionary  interest,  which,  though  ho  was  not 
aware  of  the  fact,  had  at  the  time  of  the  contract  fallen  into  jios- 
session  by  the  death  of  the  tenant  for  life,  was  relieved  from  his 
bargain :   Cohjcr  v.  Clay,  7  Beav.  188. 

A  purchaser  of  a  life  annuity  is  entitled  to  recover  his  j^ur- 
chase-money,  if  at  the  time  of  the  contract  the  annuitant  was 
dead  ;  StrichJand  v.  Turner,  7  Exch.  208. 

Similarly,  the  piux'haser  of  an  estate  which  at  the  time  of  the 
contract  had  been  swej^t  away  by  a  flood :  semhJe,  Hitchcock  v. 
Giddings,  4  Pri.  135,  at  p.  141. 
Mistake  of  The  mistake  upon  which  the  relief  is  founded  must  be  a 

law. 

mistake  as  to  a  matter  of  fact,  not  a  mistake  of  law. 

A  mistake  as  to  private  rights  may  be  a  mistake  of  fact,  not 
of  law.  Thus,  a  person  entitled  to  a  fisher}-,  thinking  it  be- 
longed to  three  other  persons,  agreed  to  rent  it  from  them,  but  on 
discovering  his  mistake  was  held  entitled  to  be  relieved  from  the 
agreement :  Cooper  v.  Phihhs,  L.  R.  2  H.  L.  149.  Lord  West- 
bury  said,  ihld.  }».  J70  :  "  It  is  said  ignoranfia  J/iri.s  htaid  c.rriisaf  ; 
but  in  that  maxim  Jus  is  used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country.  But  when  the  word  jus 
is  nsed  in  the  sense  of  denoting  a  private  right,  that  maxim  has 
no  application.  Private  right  of  ownershij).  is  a  matter  of  fact ; 
it  may  be  the  result  also  of  matter  of  law ;  but  if  jiarties  con- 
tract imder  a  mutual  mistake  and  misaj)prehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that  agreement 
is  liable  to  be  set  aside  as  having  proceeded  upon  a  common 
mistake." 

The  application  of  the  maxim,  ignajraifia  Jari.s  neniincin  excusat 
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to  cases  of  "  common  mistake  "  would,  but  for  tlie  discussions  of 
that  maxim  in  Cooper  v.  Phibhs,  L.  E..  2  H.  L.  149,  and  Beau- 
champ  V.  Winn^  L.  R.  6  H.  L.  223,  234,  appear  to  te  excluded 
l)j  the  fact  that  a  "  common  mistake  "  is  necessarily  a  mistake 
of  fact.  It  is  a  mistake  as  to  a  private  right,  which,  though  it 
ma}'  he  dependent  on  an  erroneous  conclusion  of  law,  is  none  the 
less  a  mistake  of  fact.  A  misrepresentation  is  different ;  it  is 
possible  for  the  vendor  to  misrepresent  the  law  without  mis- 
representing the  facts,  or  to  separate  his  statement  of  law  from 
his  application  of  that  law  to  the  facts. 

The  mere  fact  that  the  vendor's  description  is  vague  will  not  Vagueness 
2")revent  the  Court  from  relieving  him,  if  he  had  a  definite  notion  description, 
of  the  extent  of  the  subject-matter  of  the  sale. 

Thus,  where  the  vendor  of  a  manor,  "  including  all  the  lord's 
rights,"  discovered  after  the  contract  that  several  valuable  rights 
over  lands  not  in  the  parish  in  which  the  manor  was  situate 
belonged  to  the  manor,  the  Court  relieved  him  on  the  ground  of 
mistake:  Baxendalc  v.  Scale,  19  Beav.  601. 

If  in  that  case  both  vendor  and  purchaser  had  intended  the 
sale  to  be  of  a  mere  doubtful  right,  the  extent  and  value  of 
which  was  understood  to  be  imknown  to  both,  then  the  fact  that 
the  sale  afterwards  became  disadvantageous  to  the  vendor  would 
not  have  affected  the  contract.  But  both  parties  intended  the 
sale  to  be  of  something  definite,  though  they  did  not  necessarily 
form  the  same  conception  of  the  extent  of  the  property  which 
would  be  comprised. 


w. 
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FRAUD. 


It  is  impossible  to  give  a  definition  of  fraud  Avliieli  will  fit  all 
cases.  In  fact,  the  meaning  of  tlie  words  "  fraud  "  and  "  fraudu- 
lent" has  not  oidy  varied  in  the  various  Courts  and  at  different 
times,  but  perliaps  still  varies  to  a  certain  extent  according  to 
the  kind  of  action  in  which  relief  for  the  alleged  fraud  is  sought. 
It  will  be  necessary,  therefore,  to  discuss  the  question,  "  Wliat  is 
fraud  ?  "  under  the  separate  headings  of  an  action  for  rescission 
before  completion,  an  action  for  rescission  after  completion,  an 
action  of  deceit,  and  an  action  for  misrepresentation. 
Action  for  /•  \  j{(.fiQj^  for  rcsris-sion  Ix'fore  co)i}i)h'tiou. 

It  was  formerly  considered  that,  though  misrepresentation 
without  fraud  was  sufficient  as  a  defence  to  an  action  for 
specific  performance,  fraud  was  necessary  to  entitle  the  purchaser 
to  rescission.  Thus,  in  Sug.  p.  244,  under  the  head  of  rescission, 
we  find  the  statement,  "  Unless  a  clear  fraud  be  established  there 
ought  to  be  no  relief  in  equity ;  for  there  is  a  great  difference 
between  establishing  and  rescinding  an  agreement."  James, L.  J., 
in  Torrance  v.  Bolton,  8  Ch.  App.  118  (which  was  an  action  for 
rescission),  explains  away  the  word  "fraud"  in  this  passage 
(missing  the  point  of  the  second  part  of  the  sentence)  :  he  says 
{Ihid.  p.  124),  "  The  word  'fraud'  there  is  nomen  (jencralissinuim, 
and  it  must  not  be  construed  so  as  to  mislead  persons  into  the 
notion  that  contracts  for  the  sale  and  purchase  of  lands  are  in 
any  respect  privileged,  so  as  to  be  free  from  the  ordinary 
jurisdiction  of  the  Com-t  to  deal  with  them  as  it  deals  with  any 
other  instrument  or  any  other  transactions  in  which  the  Court  is 
of  opinion  that  it  is  unconscientious  for  a  person  to  avail  himself 
of  the  leffal  advantage  which  he  has  obtained." 
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It  may  now  be  considered  settled  that  an  innocent  mis- 
description by  tlie  vendor  will  entitle  tlie  pui"cliaser  not  only  to 
resist  an  action  by  the  vendor  for  specific  performance,  but  to 
succeed  in  an  action  for  rescinding  the  contract  (subject  to  the  rules 
laid  down  in  Chaj^ter  XII.,  as  to  completing  with  compensation). 

If  there  has  been  ix  fraudulent  misrepresentation  the  purchaser 
will  be  entitled  to  rescind,  although  the  misrepresentation  was  in 
a  "non-essential"  matter  (see  p.  102),  and  the  vendor  offers 
to  complete,  with  compensation  for  the  misrepresentation.  Even 
where  there  is  a  condition  for  compensation,  that  is  treated  as 
only  "  meant  to  guard  against  unintentional  errors  "  :  Duke  of 
Norfolk  V.  Worthi/,  1  Cam.  337. 

A  misstatement  of  rent  is  generally  treated  as  non-essential 
(see  p.  115),  and  the  vendor  is  allowed  to  complete,  giving  com- 
pensation for  the  misdescription  ;  but  in  Diuiinock  v.  Hallett, 
2  Ch.  21  (where  the  vendor's  position  was,  if  anything, 
strengthened  by  a  condition  for  compensation),  a  misstatement 
of  the  occupation  rent  was  held  to  entitle  the  purchaser  to 
rescind,  although  the  vendor  offered  compensation.  Cairns,  L.  J., 
said  that "  the  statement  as  to  the  rent  was  calculated  to  mislead, 
and  was  not  prepared  with  the  good  faith  which  is  requisite  in 
conditions  of  sale."  Turner,  L.  J.,  however,  refrained  from 
imputing  "  actual  fraud."     See  p.  29  of  the  report. 

So,  too,  it  would  seem  that  a  vendor  who  has  fraudulently 
misstated  the  acreage  cannot  rely  on  the  expression  "  more  or 
less  "  to  cover  a  deficiency  in  quantity,  although  the  deficiency 
is  such  as,  if  the  error  had  been  innocently  made,  would  have 
been  covered  by  the  words  ''more  or  less":  Winch  v.  TFin- 
chcster,  1  Yes.  &  B.  375,  at  p.  377. 

In  Reese  River  Co.  v.  Smith,  L.  E.  4  H.  L.  64,  at  p.  79  (which 
was  in  effect  an  action  by  a  shareholder  for  rescission).  Lord 
Cairns  said  a  fraud  had  been  committed,  and  added  :  "  When  I 
say  a  '  fraud '  I  do  not  enter  into  any  question  with  regard  to 
the  imputation  of  what  may  be  called  fraud  in  the  more 
invidious  sense  against  the  directors.  I  think  it  may  be  quite 
possible,  as  has  been  alleged,  that  they  were  ig-norant  of  the 
untruth  of  the  statements  made  in  their  prospectus.  But  I 
apprehend  it  to  be  the  rule  of  law  that  if  persons  take  upon 
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tliemselvcs  to  make  assertions  as  to  wliicli  tliey  are  ignorant, 
whether  they  arc  true  or  untrue,  they  must,  in  a  civil  point  o£ 
view,  be  held  as  responsible  as  if  they  had  asserted  that  which 
they  knew  to  be  untrue." 

(ii.)  Action  for  resci.mon  after  completion. 

In  tlio  absence  of  fraud,  the  Courts  will  not,  as  a  rule,  rescind 
a  contract  for  sale  which  has  been  completed  by  the  execution  of 
the  conveyance,  and  pajTnent  of  the  purchase-money. 

Fraud  in  such  a  case  must  be  actual  moral  fraud,  consisting 
either  of  a  positive  misrepresentation  intentionally  or  recklessly 
made,  or  of  some  other  intentional  act,  e.g.,  the  suppression  of  a 
defect  in  the  title  from  the  abstract.  In  some,  however,  of  the 
cases  in  which  the  contract  has  been  rescinded  after  the  convey- 
ance, there  seems  to  have  been  no  actual  fraud. 

"  "Where  the  conveyance  has  been  executed,  I  aj^prehend  that 
a  Court  of  Equity  will  set  aside  the  conveyance  only  on  the 
ground  of  actual  fraud  " :  per  Lord  Campbell,  in  Wihlc  v.  Gib-son, 
1  H.  L.  C.  615. 

In  Lerjge  v.  Croker,  1  Ball  &  B.  506,  the  lessor  had,  in  perfect 
good  faith,  assured  the  lessee  that  there  was  no  right  of  way 
over  the  ground ;  that  there  had  been  formerly,  but  that  it  had 
been  legally  stoj)ped  by  a  presentment  of  the  grand  jury.  It 
tui'ued  out  that  there  was  a  footway,  the  presentment  ajiplying 
only  to  a  carnage  way,  and  the  lessee  was  convicted  for  obstruct- 
ing it.  Lord  Manners,  in  dismissing  the  lessee's  bill  to  be  relieved 
from  the  lease,  said  :  "If  there  were  a  wilful  misrepresentation 
the  plaintiff  might  be  entitled  to  relief,  but  the  lessor  conceived 
himself  entitled  in  point  of  law  in  asserting  that  there  existed 
no  light  of  way ;  it  cannot  be  called  a  misrepresentation." 

In  Broicnlie  v.  Camphell,  5  App.  Ca.  925,  a  representation 
which  was  false  in  fact,  but  which  the  vendor  believed  to  be 
true,  was  held  insufficient  to  entitle  the  purchaser  to  relief  after 
conveyance,  the  pui'chaser  having  bought  subject  to  "  all  risks 
of  error  in  the  particulars." 

There  must  be  "  a  case  of  fraud,  or  a  case  of  misrepresenta- 
tion amounting  to  fraud  "  :  per  Lord  Selbornc,  ihid.  p.  937. 

As  to  non- disclosure  by  the  vendor  or  his  solicitor,  Lord 
Hatherley  said  {ibid.  p.  944)  :  "  If  it  is  with  a  fraudulent  intent 
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that  the  disclosure  is  not  made,  and  the  facts  are  kept  back  for 

the  purpose  of  deceiving  those  with  whom  he  is  treating,  that  is 

one  thing.     That  might  be  dealt  with  as  fraud.     But  to  say 

that  a  person,  who  is  aware  that  claims  have  been  made,  should 

tax  his  memory  without  any  question  being  put  to  him  upon  the 

subject,  and  that  he  should  be  bound  to  remember  all  the  claims 

which  have  been  made,  and  all  the  grounds  upon  which  they 

have  been  made,  would  be  a  doctrine  which  would  be  extremely 

alarming  to  all  those  who  have  to  deal  with  estates.   ...  It  is 

quite  a  different  thing  when  a  question  is  asked  with  reference 

to  a  particular  fact,  and  an  answer  is  given  *  yes '  or  '  no '  as  to 

that  fact  ^implkiter.     The  person  who  gives  that  reply  must  be 

answerable  for  the  effects  of   his  representation.     Whether  or 

not  he  bond  fide  was  aware,  and  had  treasm-ed  up  in  his  memory, 

the  existence  of  certain  facts  connected  with  the  property,  he 

would  be  answerable  if  he  took  it  upon  himself  to  say  that  such 

and  such  a  thing  had  not  occurred  or  had  occurred." 

"A  misrepresentation  innocently  made  becomes  fraudulent  Misrepresen- 

.  tation  fraudu- 

if  the  vendor    afterwards  discovers  his  mistake,  and  does   not  \(ini  ex  post 

coiTect  it  " :  per  Lord  Blackbm-u  in  Broicnlle  v.  Camphcll,  5  App.  ^"'^^°' 
Ca.  at  p.  950.     And  in  such  a  case  a  contract  would  be  re- 
scinded, even  after  completion :   ClapJiain  v.   SJiiUifo,  7  Beav. 
146,  at  p.  149. 

In   some    cases   there   may   be   fraud   without   any   positive  Fraud  with- 
out misre- 
statement  being  made.  preseutation. 

Thus,  where  a  person,  knowing  that  he  has  no  title  at  all 
to  the  property,  or  to  an  essential  or  material  part  of  it,  and, 
knowing  that  the  person  with  whom  he  is  contracting  is 
perfectly  ignorant  of  the  title,  contracts  to  grant  a  lease,  the 
lessee  may  rescind  after  comj^letion,  even  though  there  has  been 
no  affirmative  statement  made  as  to  the  title.  See  Mostijn  v.  West 
Mostijn,  ^c.  Co.,  1  C.  P.  I).  145,  where  the  lessor  granted  a  lease 
of  mines,  a  material  portion  of  which,  as  the  lessor  knew,  were 
situate  below  the  low- water  mark,  and  therefore  belonged  to  the 
Crown. 

In  cases  of  sales  of  land,  it  can  rarely  happen  that  the 
purchaser,  after  examining  the  abstract,  knows  less  about  the 
title  than  the  vendor  himself,  unless  the  vendor  has  fraudulently 
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"Legal 
fraud." 


Action  of 
deceit. 


suppresppcl  a  deed,  or  commenced  the  title  later,  in  order  to 
avoid  showing  the  defect. 

*'  Wliether  it  would  be  a  fraud  to  offer  as  good  a  title  which 
the  vendor  knows  to  be  defective  in  point  of  law,  it  is  not 
necessary  to  determine.  But  if  ho  knows  and  conceals  a  fact 
material  to  the  validity  of  the  title,  I  am  not  aware  of  any 
principle  on  which  relief  can  be  refused  to  the  purchaser"  :  per 
Grant,  M.  E.,  in  Edurirds  v.  M'Lcai/,  Gr.  Coop.  308;  affirmed 
2  Sw.  287. 

In  one  case,  the  pm-chaser  was  relieved,  even  after  conveyance, 
on  the  ground  of  "  legal  fraud." 

In  Rart  v.  Suriine,  7  Ch.  D.  42,  the  vendor,  selling  freehold 
and  copyhold  property,  described  it  as  fi-eehold.  He  had 
pre^'iously  bought  it  with  some  other  property,  the  whole  being 
then  described  as  "  about  three-fourths  freehold  and  one-fourth 
copyhold,"  but  there  was  nothing  in  the  abstract  to  show  that 
any  j^art  was  cop3-hold.  He  afterwards  sold  part  of  the  property 
to  S.,  and  entertained  a  vague  notion  either  that  no  part  of  what 
he  had  bouglit  was  copyhold,  or  that  what  he  sold  to  S.  was  the 
copyhold  part.  The  Com-t  held  the  representation  to  be 
fraudulent,  and  rescinded  the  contract,  although  the  conveyance 
had  been  executed,  on  the  ground  that  the  vendor  had  com- 
mitted "legal  fraud."  But  ILirf  v.  S/raiiie  "was  a  case  in 
which  a  representation  that  land  was  fi'cehold,  which  in  point 
of  fact  was  copyhold,  was  made  under  cu-cumstances  bringing 
home  knowledge,  as  strongly  as  anything  in  the  world  could  do, 
to  the  person  who  made  it"  :  Broicnlie  v.  CamphcJI,  5  App.  Ca. 
at  p.  938. 

The  term  "legal  fraud"  has  been  ridiculed  by  Lord  Bram- 
well  in  Weir  v.  Bell,  3  Ex.  Div.  at  p.  243,  But  Sii'  James 
Hannen  (in  Peek  v.  Berry,  37  Ch.  Div.  541,  at  p.  582)  approves 
of  the  phrase,  explaining  it  as  "  that  degree  of  moral  culpability 
in  the  statement  of  an  untruth  to  induce  another  to  alter  his 
position  to  which  the  law  attaches  responsibility." 

(iii.)  Action  of  deceit. 

As  between  vendor  and  purchaser,  an  action  of  deceit  is 
necessary  if  the  purchaser  wishes  to  recover  damages  for  the  loss 
of  his  bargain  on  the  ground  of  the  vendor's  fraudident  mis- 
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description.  If  the  misdescription  has  been  innocently  made, 
the  purchaser  can  only  recover,  by  way  of  damages,  the  expenses 
he  has  properly  incuiTed  in  relation  to  the  sale ;  he  cannot  get 
damages  for  the  loss  of  his  bargain.     See  Chap.  XVI.  p.  122. 

An  action  of  deceit  is  also  necessary  to  enable  the  purchaser 
to  recover  compensation  for  misdescription  after  completion  where 
there  is  no  condition  of  sale  enabling  him  to  do  so :  Joliffe  v. 
Baler,  11  Q.  B.  D.  255. 

The  action  of  deceit  is,  in  its  origin,  a  common  law  action. 
To  support  the  action  it  is  necessary  to  allege  and  prove  fraud : 
Hayo'cift  v.  Creasey,  2  East,  92.  "An  action  of  deceit  is  a 
common  law  action,  and  must  be  decided  on  the  same  principles, 
whether  it  be  brought  in  the  Chancery  Division  or  any  of  the 
Common  Law  Divisions,  there  being,  in  my  opinion,  no  such 
thing  as  an  equitable  action  for  deceit.  It  is  a  common  law 
action  in  which  it  is  necessary  to  prove  that  a  statement  has  been 
made  which,  to  the  knowledge  of  the  person  making  it,  was 
false,  or  which  was  made  by  him  with  such  recklessness  as  to 
make  him  liable  just  as  if  he  knew  it  to  be  false.  .  .  .  Mere 
omission,  even  though  such  as  would  give  reason  for  setting 
aside  a  contract,  is  not,  in  my  opinion,  if  it  does  not  make  the 
substantive  statements  false,  a  sufficient  ground  for  maintaining 
an  action  of  deceit "  :  per  Cotton,  L.  J.,  in  Arlacright  v.  Neiv- 
bold,  17  Ch.  Div.  301,  at  p.  320. 

In  Peek  v.  Derr//,  37  Ch.  Div.  541,  Sir  J.  Hannen  quotes  the 
remarks  of  Lord  Cairns  in  licese  Hirer  Co.  v.  Smith,  L.  R.  4 
H.  L.  at  p.  79  (see  above,  p.  83),  and  says  that  their  ai^plica- 
tion  extends  to  actions  for  deceit  as  well  as  to  actions  for  the 
rescission  of  contracts. 

The  judgments  in  Pecic  v.  Derri/  and  Smith  v.  Ohadwick,  20  Definition  of 
Ch.  Div.  27,  seem  to  suggest  the  following  definition  of  the  fraud 
requisite  to  support  an  action  of  deceit: — A  false  statement  made 
by  a  person  knowing  it  to  be  false,  or  not  caring  whether  it  be  true 
or  false,  or  believing  it  to  be  true  without  having  reasonable 
ground  for  such  belief.  If  this  definition  is  correct,  it  would 
seem  that  no  greater  amount  of  fraud  is  requisite  to  support  an 
action  of  deceit  than  is  requisite  to  support  an  action  for 
misrepresentation  :  see  below,  p.  88. 
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"  In  an  action  of  deceit,  even  tliough  the  statement  may  be 
untrue,  yet  if  it  was  made  in  good  faith,  and  the  defendant  had 
reasonable  ground  for  believing  it  to  be  true,  the  defendant  will 
succeed"  :  per  Jessel,  M.  Jl.,  in  Sniif//  v.  C/iadirick,  20  Cli.  I)iv. 
27,  at  p.  45. 

The  plaintiff  in  an  action  of  deceit  must  establish  "  actual 
fraud,  which  is  to  be  judged  of  by  tlie  nature  and  cliaracter  of 
the  representations  made,  considered  Avith  reference  to  the  object 
for  which  they  were  made,  the  knowledge  or  means  of  know- 
ledge of  the  person  making  them,  and  the  intention  which  the 
law  justly  imputes  to  ever}^  man  to  produce  those  consequences 
which  are  the  natural  result  of  his  acts  "  :  per  Lord  Selborne,  in 
Smif/i  V.  Chadwicl;  9  App.  Ca.  187,  at  p.  100. 

In  JoJiffe  V,  Bahcr,  11  Q.  B.  D.  2o5,  at  p.  275,  it  was  said 
that  "  moral  turpitude  "  is  necessary. 

In  Eaglc!<fieM  v.  Marquis  of  Londonderry,  4  Cli.  Div.  G93,  at 
p.   711,  it  was  said  there  must  be  "a  wilful  and  fraudulent 
statement  of  that  which  is  false." 
Action  for  (iv.)  Action  for  misrepresentation. 

^ntation"  Actious  to  recover  damages  for  misrepresentations  are  of  three 

soi-ts : — 

(1.)  Where  the  defendant  is  under  no  special  duty  towards 
the  plaintiff,  and  the  cause  of  action  is  the  damage  caused  by 
the  fraudulent  misrepresentation  of  the  defendant.  This  action 
is  analogous  to,  and  governed  by,  the  same  princij)les  as  the 
common  law  action  of  deceit,  and  is  more  properly  called  an 
action  of  deceit  than  an  action  for  misrepresentation. 

(2.)  Where  a  fiduciary  relation  exists  between  the  parties ;  and 

(3.)  Where  a  person  who,  from  his  position,  knows,  or  ought  to 
know,  a  certain  fact,  makes  a  false  statement  about  that  fact  to 
another  person  who  is  about  to  deal  for  valuable  consideration 
with  a  particular  subject,  and  whose  dealing,  as  the  person 
making  the  statement  knows,  depends  on  the  statement  so  made 
to  him.  See  the  cases  of  Burroires  v.  Loch,  10  Ves.  470,  and 
Slim  V.  Croucher,  1  D.  F.  &  J.  518. 

In  actions  of  the  second  and  third  sort  an  innocent  mis- 
representation is  sufficient  to  give  the  plaintiff  a  right  to 
damages. 
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It  is  not  always  easy  to  tell  under  wbicli  class  an  action 
comes.  Thus,  an  action  to  recover  damages  against  the  directors 
of  a  company  for  misrepresentations  in  the  prospectus  was,  in 
Pe€k\.  Gtinici/,  L.  R.  6  H.  L.  at  p.  390,  classified  by  Lord 
Chelmsfoixl  under  the  first  head  as  an  action  of  deceit.  But  in 
the  same  action  Lord  Cau-ns  said  (on  p.  409)  that  it  did  not 
matter  how  innocent  the  du-ectors'  motive  was.  So,  in  Ear/lesjiekl 
V.  Marquis  of  LonJondciTi/,  4  Ch.  Div.  69r3,  also  an  action  for 
misrepresentation  by  directors,  James,  L.  J.,  treated  the  action 
as  one  of  deceit  (see  p.  Til) ;  but  Jessel,  M.  E.  (at  pp.  704,  705), 
treated  it  as  different  from  an  action  of  deceit,  and  as  analogous 
to  such  actions  for  misrepresentation  as  Biirrowes  v.  Loch.  In 
Feek  v.  Dernj,  37  Ch.  Div.  541,  an  action  against  directors  for 
misrepresentation  was  treated  as  an  action  of  deceit,  but  the 
definition  of  fraud  was  so  widened  as  to  render  unimportant 
the  distinction  between  an  action  of  deceit  and  an  action  for 
misrepresentation. 

"  There  is  no  fiduciary  relation  between  the  ordinary  vendor 
and  purchaser  "  :  per  Lord  Campbell  in  Walters  v.  Morgan,  3 
D.  F.  &  J.  718,  at  p.  723.  In  order  that  a  purchaser  should 
recover  damages  for  the  loss  of  his  bargain  he  must  prove  the 
same  fraud  as  in  an  action  of  deceit :  see  above,  p.  86. 

In  an  action  for  misrepresentation  (other  than  an  action  of 
deceit)  it  is  not  necessary  to  prove  fraud ;  but,  on  the  other  hand, 
it  is  necessary  to  prove  a  positive  misstatement,  or  a  statement 
so  partial  and  defective  as  to  be  misleading :  Peek  v.  Gurney, 
L.  E.  6  H.  L.  at  p.  403. 
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CHAPTER  X. 

MISKErRESENTATlON  BY  THE  YENDOe's  AGENT. 


Innocent  mis- 
representation 
by  agent. 


Eraudulent 
misrepresen- 
tation. 


(i.)  Innocent  3Iisreprcsen  fat  ions. 

An  innocent  misrej)resentation  made  by  the  auctioneer,  or 
other  person  employed  hy  the  vendor  as  his  agent  to  sell  the 
property,  will,  if  made  in  the  ordinary  com-se  of  business  as 
auctioneer  or  agent  for  sale,  have  the  same  effect  on  the  rights 
of  the  vendor  and  purchaser  as  an  innocent  misrepresentation 
made  by  the  vendor  himself. 

"A  man  employs  an  agent  to  let  a  house  for  him;  that 
authority,  in  my  oj)inion,  contains  also  an  authority  to  describe 
the  property  truly,  to  represent  its  actual  situation,  and  if  he 
thinks  fit  to  represent  its  value.  That  is  within  the  scope  of  the 
agent's  authority ;  and  when  the  authority  is  changed,  and 
instead  of  being  an  authority  to  let  it  becomes  an  authority  to 
find  a  purchaser,  I  think  the  authority  is  just  the  same.  I 
think  the  principal  does  thereby  authorize  his  agent  to  describe, 
and  binds  him  to  describe  tnily,  the  property  wliicli  is  to  be  the 
subject  disposed  of ;  he  authorizes  tlie  agent  to  state  any  fact  or 
circumstance  whicli  may  relate  to  the  value  of  tlie  property  " : 
per  Bacon,  Y.-C,  in  Mulkns  v.  Miiler,  52  L.  J.  Ch.  380. 

If  the  vendor  mentions  a  defect  in  the  property,  and  the 
vendor's  solicitor  says,  "  I  have  looked  tlirough  the  title  deeds 
and  }'ou  arc  wrong,"  the  purchaser,  if  lie  relies  on  tlie  solicitor's 
statement  rather  than  on  that  of  the  vendor,  is  entitled  to  relief : 
see  Notthujham,  8^c.  v.  Butler,  16  Q.  B.  Div.  778. 

(ii.)  Fraud  Committed  by  Agent. 

As  the  relief  given  in  cases  of  fraud  is  more  extensive  than 
that  given  in  cases  of  innocent  misrepresentation  (see  p.  8G),  it 
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is  necessary  to  inquire  under  wliat  circumstances  a  misrepresen- 
tation by  the  vendor's  agent  renders  the  vendor  liable  as  for 
fraud. 

If  the  vendor  authorizes  the  agent  to  make  a  representation  False  to 
which  the  vendor  knows  to  be  untrue,  the  vendor  is  guilty  of  knowledge, 
fraud. 

If  the  vendor  knowingly  and  purposely  refers  the  purchaser  to  Ignorant 
an  ignorant  agent  for  information,  the  vendor  is  liable  as  for 
fraud  if  the   agent  makes   any  misrejoresentation :    Wilson  v. 
Fnller,  3  Q.  B.  68 ;  Lwlgater  v.  Love,  44  L.  T.  N.  S.  694. 

If  the  vendor  knows  that  the  agent  has  made  a  false  repre-  Vendor's 
sentation,  and  does  not  correct  it,  the  vendor  will  probably  be 
liable  for  fraud :  see  Pilmorc  v.  Hood,  5  Bing.  N.  0.  97. 

In  the  above  cases  there  has  been  knowledge  or  intention  on  Fraud  of 
the  vendor's  part.     There  is  more  difficulty  with  regard  to  the    ° 
cases  in  which  the  fraud  of  the  agent  himself  renders  the  vendor 
liable  as  for  fraud,  the  vendor  not  intending  to  commit  fraud, 
and  not  knowing  that  his  agent  has  committed  fraud.     The  rule 
seems  to  be  this  : — 

If  a  fraud,  tending  to  the  benefit  of  the  principal,  has  been 
committed  by  the  agent  in  the  com^se  of  business,  and  acting 
within  the  limits  of  the  authority  ordinarily  given  to  an  agent 
in  such  business,  the  principal  is  liable  as  for  fraud. 

The  case  of  Corvfoot  v.  Fon-kc,  6  M.  &  W.  358,  appears  at  first 
sight  to  conflict  with  this  proposition.  There  the  defendant, 
before  taking  a  ready-fm^iished  house,  asked  "  if  there  was  any- 
thing objectionable  about  the  house,"  and  the  landlord's  agent 
replied,  "nothing  whatever."  There  was,  as  the  landlord, 
though  not  his  agent,  knew,  a  brothel  nest  door ;  yet  no  relief 
was  given,  on  the  ground  that  the  representation  was  not 
fraudulent,  because  it  was  not  false  to  the  knowledge  of  the 
agent  who  made  it.  Lord  Abinger  dissented  from  the  decision 
on  the  ground  that  it  was  fraudulent  for  the  agent  to  assert 
that  which  he  did  not  know.  In  National  Exchange  Co.  v. 
Dreic,  2  Macq.  108,  at  p.  144,  Lord  St.  Leonards  defends  the 
case  on  the  ground  that  the  allegation  was  of  fraud  and  covin, 
mistake  or  misrepresentation  not  being  pleaded.  He  says 
(p.  145)  :  "  Supposing  there  had  been  in  that  case  no  allegation 
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of  fraud,  but  it  liad  Loon  put  simply  upon  the  ground  of  mis- 
representation ;  it  was  not  denied,  in  the  coui'se  of  the  judgment, 
as  I  understand  it,  tliat  if  a  principal,  with  knowledge  of  a  fact 
which  was  material  to  the  value  of  the  property,  employed  an 
agent,  whom  he  knew  to  he  ignorant  of  the  fact,  for  the  purpose 
of  concealing  it,  he  could  not  avail  himself  of  that  concealment, 
and  he  would  be  responsible.  I  should  feel  no  hesitation,  if  I 
had  to  decide  that  case,  in  saying  that,  although  the  representa- 
tion was  not  fraudulent,  the  agent  not  knowing  that  it  was 
false,  yet  that  as  it  in  fact  was  false,  and  false  to  the  knowledge 
of  the  principal,  although  the  agent  did  not  know  it,  it  ought  to 
A-itiate  the  contract " :  of.,  too,  Bnrtlctt  v.  Salmon,  6  De  Gr. 
M.  &  Gr.  33.  In  Banc  id:  v.  ENg/id/  Joint  Stock  Bank,  L.  E.  2 
Ex.  259,  Willes,  J.,  says  (p.  262)  :  "  I  should  be  sorry  to  have  it 
supposed  that  Cornfoot  v.  Foivhe  tm-ned  upon  anything  but  a 
point  of  pleading."  The  same  explanation  must  be  given  of 
the  decision  in  Wilcte  v.  Giljwn,  1  CI.  &  F.  G05.  The  true  rule 
is  laid  down  by  "Willes,  J.,  in  Banrick  v.  Englidi  Joint  Stock 
Bank,  L.  E.  2  Ex.  259,  at  p.  255 :  "  The  general  rule  is  that 
the  master  is  answerable  for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  coiu-se  of  the  ser\dce,  and  for  the 
master's  benefit,  though  no  express  command  or  privity  of  the 
master  be  proved."  And,  after  giA'ing  instances  of  the  aj)plica- 
tion  of  this  princij^le,  he  adds:  "In  all  these  cases  it  may  be  said, 
as  it  was  said  here,  that  the  master  has  not  authorized  the  act. 
It  is  true  he  has  not  authorized  the  particidar  act,  but  he  has 
put  the  agent  in  his  place  to  do  that  class  of  acts,  and  he  must 
be  answerable  for  the  manner  in  which  the  agent  has  conducted 
himself  in  doing  the  business  which  it  was  the  act  of  his  master 
to  place  him  in."  The  correctness  of  this  statement  of  the  law 
was  recognized  in  Su-ift  v.  Wintcrhothan},  L.  E.  8  Q.  B.  244 
(on  app.,  9  Q.  B.  301)  ;  andMackat/  v.  Commercial  Bank  of  Neio 
Brunmick,  5  P.  C.  394.  See,  too,  Sicire  v.  Francis,  3  App.  Ca. 
106.  Bramwell,  L.  J.,  in  Weir  v.  Bell,  3  Ex.  Div.  238,  at  p.  244, 
whilst  approving  of  the  decision  in  Bar  nick  v.  Encjlish  Joint  Stock 
Bank  {iihi  supra) ,  doubts  the  reasoning  on  which  it  is  founded ; 
he  thinks  the  true  ground  is,  "  that  every  person  who  authorizes 
another  to  act  for  him  in  the  making  of  any  contract,  undertakes 


:miseepresentation  by  the  vendor's  agent.  93 

for  the  absence  of  fraud  in  that  person  in  the  execution  of  the 
authority  given,  as  much  as  he  undertakes  for  its  absence  in 
himself  when  he  makes  the  contract." 

The  principal  is  not  liable  as  for  fraud  if  the  fraud  has  been 
committed  bv  the  agent  for  his  own  private  ends,  and  not  for 
the  benefit  of  the  principal :  British  Mutual,  Sfc.  v.  Cliar)ucood 
Forest,  ^c,  18  U.  B.  Div.  714. 

If  the  agent  commits  the  fraud  otherwise  than  in  the  natural 
course  of  business,  the  vendor  is  not  liable  to  an  action  of  deceit : 
see  Mackaij  v.  Bank  of  JSfeu-  Brun.swich,  5  P.  0.  39-1.  But  such 
fraud  would  probably  give  a  pm-chaser  the  right  to  rescind  the 
contract  even  after  the  conveyance. 

The  agent  who  has  committed  a  fraud  is  also  himself  per-  Ageut  liable. 
sonally  liable  to  the  purchaser :  see  Weir  v.  Bell,  3  Ex.  Div.  238, 
at  p.  248  ;  and  Arnot  v.  Biscoe,  1  Yes.  sen.  95.  And  where  a 
person  represents  that  he  is  agent  for  the  vendor  when  he  is  not, 
he  is  liable  to  the  purchaser  in  damages  :  Collen  v.  WrigJit, 
8  E.  &  B.  647. 
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MAP  OK  PLAN. 

The  pm-cliaser  is  affected  -with  notice  of  facts  stated  in  the  sale 
plan,  if  it  is  incorporated  in  the  agreement,  or  is  referred  to,  and 
a  sufficient  opportunity  of  inspection  afforded. 

Wliere  the  tithe  map  to  which  the  particulars  referred,  and  a 
tracing  of  Avhich  was  in  the  sale  room,  and  the  admeasurement 
given  in  the  particulars  themselves  showed  that  a  yard  adjacent 
to,  and  used  with,  the  premises  was  not  included  in  the  sale, 
the  purchaser,  who,  from  his  knowledge  and  inspection  of  the 
premises,  thought  he  was  buying  the  3'ard,  and  had  not  looked 
at  the  map,  was  compelled  to  comj^lete :  Tamplin  v.  James,  15 
Ch.  Div.  215. 

Where  there  was  an  open  archway  under  part  of  the  house, 
the  lease  whereof  was  being  sold,  and  the  archway  was  described 
"  gateway  "  on  the  ground  plan  in  the  lease,  this  was  held  to  be 
notice  to  the  pm'chaser  of  the  existence  of  a  right  of  way,  even 
though  the  adjoining  plots  had  not  been  built  over:  Darics  v. 
Scar,  7  Eq.  427.  The  convej-ance  to  the  purchaser  contained  no 
reservation  of  a  right  of  way,  but  the  right  was  held  to  have 
been  reserved. 

If  there  is  an  actual  misdescription  in  the  particulars,  a  refer- 
ence to  a  plan  will  not  correct  the  misdescription  unless  the 
piu'chaser  as  a  fact  inspects  the  plan  and  discovers  the  mistake 
before  the  sale :  Re  Arnold,  14  Ch.  Div.  270. 

A  verbal  declaration  by  the  auctioneer  that  the  proj^erty  is 
sold  by  the  particulars,  and  not  by  the  plan,  will  not  be  sufficient 
to  disentitle  the  purchaser  to  rescind  on  the  ground  that  he  was 
misled  by  the  plan ;  see  Poj)e  v.  Garland,  4  Y.  &  C.  394,  404. 

If  the  appearance  of  the  property  itself  is  misleading,  the  fact 
that  the  plan  is  correct  is  not  enough ;  there  should  be  an  express 
statement,  either  in  the  plan  or  in  the  particulars,  correcting  the 
inference  to  be  drawn  from  the  look  of  the  property. 

Thus,  where  the  true  boundary  fence  was  hidden  by  slirubs, 
and  the  property  appeared  to  extend  to  an  iron  fence  beyond  the 
shrubbery,  the  purchaser  was  relieved,  although  the  plan  was 
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correct:  Denny  v.  Hancocl-,  G  Cli.  1,  where  Mellisli,  L.  J.,  said, 
"  The  relative  situations  of  the  real  and  apparent  boundaries 
should  not  merely  be  shown  on  the  plan,  but  express  words  should 
be  inserted  in  the  particulars  describing  the  real  boundary." 

Although  a  footway  across  the  property  has  been  held  to  be  a  Footway. 
patent  defect,  if  the  vendor  shows  a  plan  of  the  property  with- 
out the  footway  being  marked  thereon,  the  piu-chaser  will  be 
relieved,  probably  on  the  groimd  that  the  misrepresentation 
made  by  the  plan  negatives  the  notice  which  the  purchaser 
would  otherwise  have  from  the  outward  appearance  of  the 
property.  See  Dykes  v.  Blake,  4  Bing.  N.  C.  463,  where, 
however,  there  was  an  additional  misrepresentation,  the  vendor 
having  described  the  land  as  "building  land." 

In  an  early  case  at  law,  in  which  there  was  a  condition  for  Footway 
compensation,  it  was  held  that  a  description  on  a  map  showing  j.^^^^^ 
as  a  turnpike  road  immediately  adjoining  the  property  offered 
for  sale  that  which  was  in  reality  only  a  footpath,  there  being 
no  road  within  a  quarter  of  a  mile,  was  not,  in  the  absence  of 
fraud,  such  a  misdescription  as  would  entitle  the  purchaser  to 
rescind  :  Wright  v.  Wihon,  1  Moo.  &  R.  207.  This  case  would 
now  probably  not  be  followed. 

The  delineation  of  adjacent  portions  of  the  vendor's  property  Other  land 
does  not  amount  to  an  undertaking  with  the  j)^u'chaser  that  they  delineated, 
shall  remain  unaltered,  e.  g.,  by  building.     The   plan   merely 
shows  the  relative  position  of  that  part  which  the  vendor  is 
about  to  sell :  Squire  v.  Camphell,  1  Myl.  &  Cr.  459. 

Upon  a  sale  in  lots,  a  delineation  on  the  sale  plan  of  intended  Intended 
roads  does  not  in  itself  amount  to  a  representation  or  under- 
taking by  the  vendor  that  the  roads  shall  be  made  :  Eandall  v. 
Hall,  4  De  Gr.  &  Sm.  343.  And  a  purchaser  of  one  lot  is  not 
entitled  to  have  all  the  roads  made,  but  only  such  road  as  shall 
enable  him  to  reach  the  nearest  highway  :  Ibid. 

But  where  the  vendor  undertook  to  make  good  and  sufficient 
roads  over  the  land,  and  there  was  no  plan  showing  the  intended 
roads,  it  was  held  that  the  undertaking  was  not  satisfied  by 
the  vendor  making  a  road  up  to  the  piu'chaser's  lot  merely, 
although  no  other  houses  but  the  pm'chaser's  had  been  built : 
Mason  v.  Cole,  4  Ex.  375. 

Wliere  land  was  described  as  "approached  by  Cuddiugton 
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Avenue,  a  now  road  (made  up  aud  sewered),  Avbidi  is  coutinued 
across  the  property,"  and  there  was  a  plan  attached  to  the 
particuLars  delineating  Cuddington  Avenue,  and  in  dotted  lines 
its  continuance  over  the  estate,  it  Avas  held  that  this  amounted 
to  a  reju'esentation  that  the  continuation  of  tlie  road  was  in  the 
same  condition  as  Cuddington  Avenue,  whicli  had  gravel  \\'ith  a 
foundation  o£  chalk  and  two  footpaths,  one  gravelled  and  the 
other  not  :  Be  C/ii/fcru/,  40  Ch.  D.  45. 

An  undertaking  to  make  the  roads  marked  on  the  plan  is  not 
sufhcient  to  Lind  the  vendor  to  make  them  of  the  same  width  : 
Nurse  v.  Loi-d  Sei/mour,  13  Beav.  254,  at  p.  2G9,  But  where 
there  is  a  general  building  scheme,  and  the  conditions  state  that 
"  the  land  is  set  out  with  good  roads,  and  would  afford  frontages 
eligible  for  the  erection  of  genteel  residences  of  a  superior 
description,"  and  the  sale  plan  delineates  the  intended  divisions 
of  the  property  by  new  roads,  and  the  conditions  state  that  "  the 
proposed  plan  by  which  the  lots  will  be  sold  secures  to  each  lot 
wide  and  handsome  roads,"  it  is  not  competent  to  the  vendor  to 
divide  the  land  in  a  different  manner,  "so  as  to  attract  an 
occupancy  and  population  entirely  different  from  that  which 
would  have  been  produced  by  acting  on  the  plan  proposed  and 
held  out  at  the  sale"  :  Peacock  v.  Pciisoji,  11  Beav.  355. 

The  delineation  on  the  sale  plan  of  a  water-drain  from  lot  A. 
to  lot  B.  does  not  amount  to  a  representation  or  undertaking 
by  the  vendor  that  the  conveyance  of  lot  A.  shall  reserve  a  right 
of  waterway  in  favour  of  the  purchaser  of  lot  B. :  Fcicsfcr  v. 
Turner,  G  Jm\  144. 
Public-house.  On  a  Sale  in  lots  of  what  appeared  to  be  the  whole  of  the 
vendor's  "  M.  estate,"  the  vendor  reserved  a  small  piece  of  land. 
On  the  plan,  tlie  lots  were  colom-ed,  and  the  names  of  adjoining 
owners  printed,  but  the  vendor's  name  was  not  printed  on  the 
piece  reserved.  The  sale  was  suljject  to  restrictive  conditions  as 
to  trades,  public-houses,  &c.,  affecting  the  whole  of  the  lots,  and 
it  was  reasonably  certain  that  no  public-house  would  be  erected 
on  any  of  the  adjoining  property  except  on  the  reserved  piece. 
A  piu'chaser  of  a  lot  near  the  reserved  piece  was  held  entitled  to 
refuse  to  complete,  unless  the  vendor  would  subject  the  reserved 
piece  to  the  same  restrictive  covenants  against  public-houses,  &c. : 
Baskcomh  v.  Bcchcit/i,  8  Eq.  100. 


Waterway. 
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CHAPTER  XII. 

SUMMARY  OF  THE  RELIEF  TO  AVHICH  THE  PURCHASER  IS 
ENTITLED  IN  CASES  OF  MISDESCRIPTION. 

The  jiiu-cliaser  can  compel  the  vendor  to  make  good  any  errors  Summary, 
or  representations  contained  in  the  written  contract  if  it  be 
possible  for  the  vendor  to  do  so,  unless  this  would  lead  to  a 
breach  of  trust,  or  contravene  some  express  enactment,  or  be 
prejudicial  to  the  interests  of  third  persons  in  the  property  sold, 
or  would  inflict  great  hardship  on  the  vendor  :  see  below, 
pp.  99 — 101.  The  purchaser  cannot  compel  the  vendor  to  make 
good  errors  or  representations  contained  in  a  parol  statement 
not  incorporated  in  the  written  contract,  unless  the  vendor 
himself  seeks  to  enforce  the  contract. 

If  the  vendor  cannot,  or  if  the  Court  refuses  to  compel  the 
vendor  to  make  good  the  error  or  representation,  then,  in  the 
absence  of  any  previous  agreement  between  the  parties  as  to 
compensation,  the  rights  of  the  vendor  and  purchaser  may  be 
tabidated  as  follows  : — 

1.  The  Court  will,  at  the  desire  of  the  purchaser,  rescind  the 
contract  if  there  has  been  an  essential  misdescription,  although 
the  vendor  would  prefer  to  complete,  giving  compensation. 

2.  The  Court  will,  at  the  desire  of  the  vendor,  decree  partial 
performance  with  compensation,  if  the  misdescription  was  non- 
essential, and  was  made  innocently  [and  if  compensation  can  be 
fairl}'  assessed],  although  the  purchaser  would  prefer  to  abandon 
the  contract. 

3.  The  Com-t  will,  at  the  desire  of  the  pm-chaser,  decree 
partial  performance  with  compensation,  although  the  misde- 
scription was  one  which  would  usually  be  regarded  as  essential, 
and  even  though  the  vendor  would  prefer  to  abandon  the 
contract,  provided  that  the  misdescription  was  contained  in  the 
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written  contract  and  that  compensation  can  lie  fairly  assessed. 
If  the  misdescription  was  not  contained  in  the  written  contract, 
the  purchaser's  only  remedy  is  rescission.  If  the  misdescription 
was  contained  in  the  written  contract,  l3nt  compensation  cannot 
be  fairly  assessed,  the  purchaser  may  [at  his  ojition]  rescind  [or 
accept  an  indemnity  (?)]. 

4.  Even  if  comix-nsation  is  refused  on  the  ground  that  it 
cannot  be  assessed,  the  purchaser  is  entitled  to  have  the  contract 
completed  as  far  as  the  vendor  can  complete  it. 

(Strictly  speaking,  the  words  "  abatement  of  purchase-money  " 
should  be  used  instead  of  "compensation";  but  the  ordinary 
plu'aseology  may  be  retained,  as  there  is  no  ambiguity  in  it. 

The  words  "  essential "  and  "  non-essential  "  in  the  above 
rides  are  defined  below,  p.  102. 

In  the  rules  above  enumerated  the  word  "  misdescription"  in- 
cludes not  only  errors  and  misrepresentations,  but  undertakings 
which  cannot  be  carried  out,  and  defects  in  title  which  cannot 
be  removed.  See,  also,  as  to  what  misdescription  will  entitle 
the  j)^iTchaser  to  relief.  Chapters  I.  to  XI.,  concisely  stated  at 
p.  1.  See,  too.  Chapters  XV.  and  XYI.  as  to  the  relief  con- 
sequential on  rescission,  and  Chajjter  XVIII.  as  to  the  means  of 
assessing  compensation.  As  to  rule  4,  above,  see  per  Lord 
Eldon  in  Wood  v.  Griffith,  1  Sw.  43,  at  p.  54,  and  per  Lord 
Redesdale  in  Harnett  v.  Ycildhnj,  2  Sch.  &  Lef.  040.  at  p.  554. 
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CHAPTER  XIII. 

WHEN  THE  VENDOR  WILL  RE  COMPELLED  TO  MAKE  GOOD  HIS 
DESCRIPTION  OR  REPRESENTATION. 

The  piircliaser  can,  if  he  asks  for  relief  before  the  conveyance  Represonta- 
is  executed,  compel  the  vendor  to  make  good  any  errors  made  good. 
or  representations  contained  in  the  written  contract,  if  it  be 
possible  for  the  vendor  to  do  so,  except  in  the  cases  mentioned 
below,  of  hardship,  &c.  The  pvu-chaser  cannot  compel  the  vendor 
to  make  good  errors  or  representations  contained  in  a  parol 
statement  not  incorporated  in  the  written  contract,  unless  the 
vendor  himself  seeks  to  enforce  the  contract :  see  Chapter  XXI. 

Thus,  if  there  is  an  undisclosed  mortgage  on  the  property,  Mortgages. 
the  piu-chaser  is  entitled  to  have  the  property  conveyed  to  him  and 
to  have  the  pm^hase-money  applied  in  paying  off  the  mortgage. 
But  if  the  undisclosed  mortgage  exceeds  the  purchase-money, 
the  pm'cliaser  who  insists  on  specific  performance  cannot  claim, 
in  addition  to  a  gratuitous  conveyance,  payment  to  himself  of 
such  excess.  See  Wedgwood  v.  Adams,  8  Beav.  103,  cited 
below,  p.  100. 

A.  and  B.  sold  property  as  tenants  in  common  for  200/. 
describing  it  as  subject  to  a  mortgage  for  400/.  A.,  it  was 
afterwards  discovered,  had  no  title,  and  B.'s  moiety  was  subject 
to  the  whole  mortgage.  B.  was  compelled  to  convey  his  moiety 
without  receiving  any  pmrchase-money,  but  he  was  not  com- 
pelled to  pay  the  piu-cliaser  the  difference  between  the  half  of 
the  pm^chase-money,  i.e.  100/.,  and  the  half  of  the  mortgage 
money,  i.e.  2001.,  which  the  pui-chaser  had  not  exjDected  to  fall 
on  B.'s  moiety.  The  purchaser  was  compelled  to  covenant  to 
keep  down  the  interest  on  the  mortgage  and  to  indemnify  B. : 
Horrocks  v.  Righj,  9  Ch.  D.  180. 

The  Conveyancing  Act,  1881,  sect.  5,  enabling  the  Court  to  Conv.  Act, 
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provide  for  keeping  down  incumbrances  by  directing  payment  into         ' ' '  " 
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Court  of  a  sum  to  be  invested  in  government  securities,  will 
probably  not  be  enforced  in  sales  out  of  Coiu-t  on  the  application 
of  the  purchaser,  if  this  would  inflict  a  hardship)  on  the  vendor. 
See  Re  Great  Northern  Raihccnj  and  Sanderson,  25  Ch.  D.  788, 
where  property  sold  for  868/.  "  free  from  incumbrances  "  was 
subject  to  a  rent-charge  of  63/.,  to  discharge  which  would  have 
requii'ed  a  sum  far  exceeding  the  purchase-money.  It  is  doubtful 
whether  this  section  applies  at  all  to  a  rent-charge  secured  on 
the  land  by  Act  of  Parliament  where  the  persons  entitled  to  the 
rent-charge  do  not  consent :  Ibid. 

The  Com"t  will  not  compel  the  vendor  to  purchase  and  convey 
the  tithes  when  he  has  contracted  to  sell  an  estate  as  "tithe 
free"  :  Toddy.  Geo,  17  Yes.  273. 

If  tlie  amount  of  undisclosed  incumbrances  on  the  property 
exceeds  the  piu'chase-money,  the  purchaser  will  not  be  entitled 
to  compel  the  vendor  to  remove  them :  Wedgwood  v.  Afhnns, 
8  Beav.  103  (where  the  vendors  were  trustees  for  sale). 

If  trustee-vendors,  ignorant  of  the  amount  of  incumbrances 
upon  the  property,  personally  undertake  to  clear  off  all  incum- 
brances, the  Court  will  not  compel  them  to  carry  out  their 
undertaking  :  Ibid. 

In  addition  to  the  cases  of  hardship  mentioned  above,  the 
Coiu't  refused  on  tlie  ground  of  hardship)  to  enforce  the  contract 
against  the  vendor  in  the  following  instances : — 

Where  the  vendor  undertook  to  make  a  road  over  other  pro- 
perty, but  it  was  foimd  that  he  could  not  do  so  without  incurring 
the  risk  of  a  forfeiture  of  part  of  his  property,  which  he  held 
under  a  lease  containing  restrictive  covenants  :  Peacock  v.  Poi- 
son,  11  Beav.  355. 

Where  the  vendor  discovered  that  he  could  not  sell  without 
forfeiting,  under  his  father's  will,  half  the  purchase-money  to  his 
brother :  Faine  v.  Broirn,  cited  in  argument  2  Ves.  Sen.  307. 

The  Court  will  not  compel  the  vendor  to  execute  a  disentailing 
assm-ance,  because  the  Fines  and  Recoveries  Act  (3  c^  4  Will.  IV. 
c.  74),  s.  47,  virtually  forbids  specific  performance  of  a  contract 
by  a  tenant  in  tail  unless  the  contract  is  itself  a  disentailing 
assurance.     See  Uilbers  v.  Parkinson,  25  Ch.  D.  200. 

In  a  case  decided  before  the  Fines  and  Recoveries  Act,  a 
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tenant  in  tail  in  remainder  who  had  contracted  to  sell  an 
advowson  to  the  incumbent,  and  had  thereby  induced  the  incum- 
bent to  build  a  better  house  than  he  would  have  done,  was  com- 
pelled to  create  a  base  fee  and  convey  it  to  the  purchaser,  and  to 
covenant  to  suffer  a  recovery  on  the  death  of  the  life  tenant :  Lord 
Bolinghroke's  case,  1  Sch.  &  Lef.  19,  n.,  quoted  in  2  Ph.  at  p.  605. 

Trustees  of  a  turnpike  road  which,  under  the  General  Tui-n-  statutory 
pike  Act,  3  Geo.  IV.  c.  126,  s.  39,  was  liable  to  pre-emption  by  fngVitlfJale. 
the  adjoining  owner,  were  not  allowed  to  allege  their  neglect  to 
offer  the  laud  to  such  owner  as  a  reason  for  refusing  to  convey 
it  to  a  purchaser  pressing  for  specific  performance,  although  it 
was  in  evidence  that  the  adjoining  owner  insisted  on  his  rights : 
Barrett  v.  Hiiifj,  2  Sm.  &  G.  43.  It  did  not  appear  that  the 
adjoining  owner's  rights  would  be  prejudiced  in  any  way  by  the 
sale,  and  the  purchaser  was  content  to  take  such  interest  as  the 
vendors  had,  and  did  not  ask  for  compensation. 

The  vendor  will  not  be  compelled  to  make  good  the  error,  if  Breach  of 
this  would  necessitate  a  breach  of  trust :  see  below,  p.  134. 

In  Be  Chiferiel,  40  Ch.  D.  45,  the  Court  refused  to  make  the  Roads. 
vendor  pay  the  purchaser,  by  way  of  compensation,  the  exj^ense 
of  completing  an  incomplete  road  which  the  vendor  had  described 
as  "made  up."  It  does  not  appear  that  the  purchaser  asked  the 
Court  to  compel  the  vendor  to  make  good  his  description,  but 
rather  that  he  claimed  compensation,  and  if  he  had  received  the 
money  would  not  have  expended  it  on  completing  the  road.  See, 
as  to  the  assessment  of  compensation  in  that  case,  p.  154,  below. 
It  is  submitted  that  the  purchaser  could  have  compelled  the 
vendor  to  complete  the  road. 
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Definition. 


Early  cases. 


In  the  absence  of  any  previous  agreement  as  to  compensation, 
the  Court  will,  at  the  desire  of  the  purchaser,  rescind  the  contract 
if  there  has  been  an  essential  misdescription,  although  the  vendor 
would  prefer  to  complete,  giving  compensation. 

An  "  essential  misdescription  "  is  one  whereby  the  purchaser 
was  induced  to  purchase  something  which  but  for  such  misde- 
scription he  would  never  have  purchased  at  all :  Flight  v.  Booth, 
1  Bing.  N.  C.  370,  at  p.  377. 

A  "  non-essential  misdescription  "  is  one  the  only  effect  of 
wliicli  was  to  induce  the  purchaser  to  give  a  higher  price  than 
he  would  otherwise  have  given. 

The  words  "  essential "  and  "  non-essential "  seem  to  me 
clearer  and  more  accurate  than  "material"  and  "immaterial." 
Every  misdescription  is  "material"  if  it  has  any  effect  at  all  on 
the  purchaser ;  it  is  immaterial  only  if  it  did  not  influence  or 
mislead  the  purchaser  in  any  way.     See  pp.  49,  52. 

The  words  used  by  the  judges  are  "  essential,"  "  very  mate- 
rial," "  substantial,"  "  substantially  and  materially  different," 
"  very  exaggerated  description,"  on  the  one  side  ;  and  "  non- 
essential," "small,"  "minute,"  "trifling,"  "  little  circumstances," 
"  slight  variation,"  "  minor  and  subsidiary,"  and  "  infinitesimal," 
on  the  other. 

In  some  of  the  earlier  cases,  which,  however,  were  disapproved 
of  by  Lord  Eldon  in  Drewe  v.  Hanson,  6  Yes.  675,  at  p.  678, 
specific  performance,  with  compensation,  was  enforced  against 
the  purchaser  where  there  had  been  an  essential  misdescription. 
But  the  practice  of  the  courts  has  changed  in  this  respect.  This 
change  is  adverted  to  in  lie  Arnold,  14  Ch.  Div.  270,  by  James, 
3j,  J.,  who  says  {ibid.  p.  279)  :  "  Lord  Eldon,  in  KiudclibuU  v. 
Gniebcr  (3  Mer.  146),  expressed  his  opinion  that  the  Court  was 
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becoming  more  and  more  in  tlio  habit  of  liolding  people  to  the 
contracts  they  had  made,  and  not  holding-  them  to  contracts 
that  they  had  not  made,  and  I  hope  that  the  court  will  continue 
in  that  course.  There  is  no  doubt  that  if  a  man  purchases  a 
property,  and  what  I  may  call  an  infinitesimal  portion  cannot 
be  given  him,  then  he  may  be  obliged  to  complete  with  compen- 
sation ;  and  here  there  is  a  condition  which  would  oblige  him  to 
complete  with  compensation  in  such  a  case.  But  it  has  never 
been  held  that  a  man  is  obliged  to  take  a  thing  with  compensa- 
tion when  the  thing  is  substantially  and  materially  different 
from  that  which  he  was  induced  by  the  representations  made  to 
him  to  believe  that  he  had  bought." 

The  illustrations  given  below,  pp.  105  to  117,  show  what  is  an  Essentiality 
essential  misdescription.  But  the  essentiality  of  a  misdescription 
is  not  necessarily  determined  in  the  abstract.  The  Court  has 
regard  to  the  purchaser's  desire  at  the  date  of  the  contract,  o.  g.^ 
his  intention  to  use  the  land  in  a  particular  way,  and  to  his 
position,  e.g.,  as  the  owner  of  adjacent  land. 

In  Magennis  v.  Fallon,  2  Mol.  561,  it  is  said,  "■  There  is  now  no 
case  which  is  of  authority  deciding  that  in  case  of  contract  for  a 
particular  object,  having  in  the  eye  of  the  purchaser  a  particular 
value  from  circumstances  not  capable  of  pecuniary  compensation, 
the  purchaser  can  be  compelled  to  perform  it  if  these  be  taken 
away."  In  the  case  of  Lord  Broohe  v.  RountJncaito,  5  Hare,  298, 
the  Court  took  into  consideration  the  fact  that  the  purchaser  was 
a  timber  merchant  and  had  bought  the  estate  for  the  sake  of  the 
timber  trees.  Where  the  misdescription  is  one  which  ordinarily 
would  be  treated  as  non-essential,  the  terms  of  the  agreement 
may  show  that  it  is  essential. 

Conversely,  a  matter  ordinarily  treated  as  essential  may  by  the 
circumstances  attending  the  contract  be  shown  to  be  non-essential 
to  the  particular  purchaser.  Thus,  in  Smith  v.  Tolcher,  4  Russ. 
302,  the  absence  of  any  mention  of  tithes  in  the  preliminary 
correspondence  was  held  to  show  that  the  great  tithes,  which 
were  expressly  included  in  the  formal  contract,  were  not  essential 
in  the  purchaser's  eyes. 

If  the  misdescription  is  obviously  essential,  the  burden  of  proof  Burden  of 
lies  on  the  vendor  to  show  that  it  was  not  essential  to  the  pur- 


104 


rAKTICULAKS  OF  SALE,   ETC. 


Purchaser 
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name  of 
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Enquiry. 


Illustrations 
of  essentiality. 


chaser.  If  it  is  uot  one  wliicli  is  obviously  essential,  the  burden 
lies  on  the  purchaser  to  prove  the  special  circumstances  which 
made  it  essential  to  him.  This  seems  to  be  the  principle  de- 
ducible  from  the  cases  cited  below,  and  also  from  tlie  cases  on  the 
proof  of  the  materiality  of  a  misdescription,  see  Chapter  VI. 
pp.  50 — 52.  But  in  Ai/hs  v.  Co.v,  IG  Beav.  23,  where  freehold 
property  was  sold  under  the  descriptitm  of  "  copyhold,"  Lord 
liomilly  held  the  misdescription  to  be  essential,  notwithstanding 
that  the  i)urc]iaser  had  no  special  reason  for  preferring  copyhold. 
"  It  is  unnecessary  "  he  said,  "  for  a  man  who  has  contracted  to 
purchase  one  thing,  to  explain  w^hy  he  refuses  to  accept  another." 
If  this  w^ere  correct,  every  misdescription  would  be  held  to  be 
essential  if  the  purchaser  wished  to  rescind  the  contract. 

If  the  purchaser  has  employed  an  agent  to  purchase,  and 
such  agent  has  bought  in  his  own  name,  the  agent  or  nominal 
purchaser  may  take  any  objection  which  the  principal  or  real 
purchaser  could  have  taken  if  he  had  been  the  nominal  as  well 
as  real  purchaser.  For  instance,  he  may  show  that  a  deficiency 
of  a  portion  of  the  property  sold  is  "  essential,"  on  the  ground 
of  its  position  with  regard  to  the  real  piu'chaser's  other  pro- 
perty:  Re  Arnold,  14  Ch.  Div.  270. 

Sometimes  the  Court  directs  an  enquiry  whether  the  deficiency 
is  material  or  not.  This  was  done  in  Ecance  v.  Hogg,  1805, 
A.  440  ;  (seeSeton,  p.  1314)  ;  McQueen  v.  Farquhar,  11  Yes.  467; 
(see  Pemberton  on  Judgments,  p.  431)  ;  Stewart  v.  Marquis  of 
Conyngham,  1  Ir.  Ch.  R.  534 :  see,  too,  per  Lord  Hatherley  in 
Richarihon  v.  Smith,  5  Ch.  App.  at  p.  652. 

More  frec^uently  the  Court  decides  the  essentiality  of  the 
deficiency  or  misdescription  at  the  hearing. 

The  cases  illustrating  what  are  and  what  are  not  essential 
misdescriptions  may  be  conveniently  classified  according  as  the 
misdescription  affects — 


1.  The  identity  of  the  property. 

2.  The   tenure,   quantum    of   vendor's    estate,    or   natui-e   of 

vendor's  interest. 

3.  The  size  or  extent. 

4.  The  situation  and  physical  conditions. 
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5.  The  incumbrances,  contingencies,  and  liabilities  affecting 

the  property. 

6.  The  rent  or  profits  produced  by  it. 

1. — Identifi/. 

A.   misdescription  affecting  the  identity  of   the  property  is  Identity, 
essential.    Where  a  house  numbered  2  was  described  as  "  No.  4," 
the  purchaser  recovered  his  deposit  at  law,  although  No.  2  was 
the  same  sort  of   house  as  No.  4  and  in  better  repair :  Leach 
T.  Mi(/h-ff,  3  Oar.  &  P.  115. 

2. — Tenure,  Sfc. 

Misdescriptions    affecting   the   tenure,    the   quant  ion    of   the  Teum-e. 
vendor's  estate,  or  the  nature  of  the  vendor's  interest,  are,  as  a 
general  rule,  essential. 

Thus,  where  the  vendor  had  only  a  term  of  2,000  years  in-  Leasehold. 
stead  of  the  freehold :  Fordi/cc  v.  Fonl,  4  Bro.  0.  C.  494,  cited 
9  Ves.  368  and  13  Ves.  78 ;  or  even  a  mortgage  term  for  4,000 
years  which  had  been  foreclosed  :  Dvewe  v.  Covp^  9  Ves.  368. 

Where  the  vendor's  land  is  of  copyhold  tenure  and  he  has  Copyhold. 
described  it  as  freehold,  the  misdescription  is  essential :  Hart  v. 
Swainc,  7  Ch.  D.  42.  Similarly,  if  without  mentioning  the 
tenure  he  has  by  agreeing  to  "  grant  and  convey "  implied 
that  it  is  freehold  {Hick  v.  Phillips,  Prec.  in  Ch.  575),  or  has 
offered  it  for  sale  without  mentioning  the  tenure,  inasmuch 
as  an  agreement  to  sell  land  sitnplicitcr  implies  that  the  land  is 
freehold. 

If,  however,  the  fines,  reliefs,  and  heriots  are  fixed  and  Nominal 
nominal,  and  the  right  to  the  minerals  and  timber  is  in  the  tenant,  ^^^' 
the  misdescription  would  seem  to  be  non-essential ;  and  where 
the  vendor  had  made  such  misdescription  innocently  and  with- 
out any  intention  to  enhance  the  price,  and  the  purchaser  had 
been  guilty  of  delay,  specific  performance  was  decreed  with 
compensation  for  the  difference  in  value  (if  any)  :  Price  v. 
Macauknj,  2  De  G".  M.  &  a.  339. 

Where  land  is  described  as  freehold  which  has  been  formerly  Enfranchised 
copyhold,  but  enfranchised  under  the  Copyhold  Enfranchisement  *^°^^  °    ' 
Acts,  so  that  the  right  to  the  minerals  is  reserved  to  the  lord,  the 
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Underlease, 


misdescription  is  essential :  Ujjjjcffon  v.  Nickuhoii,  10  Eq.  228  ; 
6  Ch.  43G. 

"Whore  freehold  property  was  described  as  "  copyhold,  equal 
in  value  to  freehold,"  the  error  was  considered  non-essential : 
Ticiuing  v.  Morn'cc,  2  Bro.  C.  C.  326,  at  p.  -331.  In  the  case  of 
Ai/ks  V.  Co.r,  16  Beav.  23,  the  description  of  freehold  land  as 
"  copyhold  "  was  considered  as  essential ;  but  this  decision  ap- 
pears doubtful,  as  it  is  opposed  to  TiviiiitHj  v.  Morrico,  and  seems 
wrong  on  principle,  unless  it  were  shown  that  the  purchaser  had 
some  special  motive  for  preferring  copyhold  to  freehold.  In 
itself  freehold  is  necessarily  at  least  as  valuable  as  copyhold, 
if  not  more  valuable,  and  the  purchaser  could  not  have  been 
induced  by  the  misdescription  to  give  more  than  he  would  have 
given,  or  to  purchase  property  which  he  would  not  have  pur- 
chased, had  there  been  no  misdescription ;  so  that  so  far  from 
being  entitled  to  rescind,  it  would  appear  that  he  was  not  even 
entitled  to  compensation.  If  the  description  had  led  the  pur- 
chaser to  tliink  that  he  was  pm'chasing  some  other  piece  of  land, 
then  the  misdescription  would  have  been  essential,  as  it  Avould 
have  misled  him  as  to  the  identity  (see  p.  105,  above). 

A  stipulation,  on  the  sale  of  property  described  as  copyhold, 
"  if  it  should  appear  that  any  part  is  freehold,  then  this  agree- 
ment to  be  void,"  will  be  enforced  by  the  Court  at  the  instance 
of  the  purchaser  :  Danich  v.  Daviso»,  16  Ves.  249. 

The  description  of  an  underlease  as  a  "  lease  "  was  treated  as 
essential  in  MacMcij  v.  Booth,  2  De  Gr.  &  S.  718  (and  also  in 
Laic  V.  Urhcln,  16  Sim.  377 ;  Ilayford  v.  CrkWh\  22  Beav.  477, 
at  p.  480,  and  Re  Bojfm  ^^  Masters,  39  Ch.  Div.  110). 

The  decision  in  Madcloj  v.  Booth  was  disapproved  of  by 
Jessel,  M.E.,  in  Camhencell  Buildhuj  Socicti/  v.  Ilottoicai/,  13  Ch. 
D.  754,  at  p.  760  ;  but  previous  remarks  in  the  same  judgment 
are  inconsistent  with  this  disapproval.  In  Darlinyton  v.  Hamil- 
ton, Kay,  550,  pp.  557,  558,  Page- Wood,  V.-C,  doubted  whether 
the  purchaser  could  resist  specific  performance  "  simply  upon  the 
ground  of  there  being  another  lease  for  years  interposed  between 
him  and  the  freehold."  But  the  decision  of  the  Court  of  Appeal 
in  Bey  fun  <^  Manteva  now  clearly  establishes  that  the  purchaser 
can  rescind  if  the  vendor  has  described  as  a  lease  that  which. 
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is  ouly  an  underlease.  Of  course,  if  the  purchaser  knows  or 
has  notice  that  it  is  an  underlease,  the  misdescription,  so  far 
from  being  essential,  would  not  entitle  him  to  any  relief  at  all 
(see  Chapters  VI.  and  YII.). 

Where  the  property  described  as  *'  held  under  a  lease,"  or  as  Derivative 
"  the  remainder  of  a  lease,"  is  held  under  a  derivative  lease, 
/.  c,  where  the  original  lease  comprises  other  property  as  well  as 
the  property  comprised  in  the  underlease,  the  whole  being  sub- 
ject to  general  covenants  and  a  power  for  re-entry  for  the  breacli 
of  any  of  tliem,  the  misdescription  is  essential :  Darlington  v. 
Hamilton,  Kay,  550. 

The  purchaser  in  such  a  case  is  exposed  to  forfeiture  by  the 
act  or  omission  of  another  over  whom  he  has  no  control.  The 
Conveyancing  Act,  1881,  s.  14,  which  gives  the  lessee  the 
opportunity  of  making  good  the  breach,  does  not  affect  the 
point,  because  the  pm-chaser  of  a  derivative  lease  has  no  power 
to  compel  the  lessee  or  sub-lessee  of  the  rest  of  the  property 
comprised  in  the  original  lease  to  avail  himself  of  the  oppor- 
tunity afforded  him  by  that  section :  CrcHSicell  v.  Davichon, 
56  L.  T.  N.  S.  811.  Similarly  on  a  contract  to  grant  a  lease  ; 
thus,  in  Fildcs  v.  Hooker,  3  Mad.  193,  where  the  sub-lessee  of 
a  house,  which  was  included  with  five  others  in  a  head  lease, 
and  subject  to  general  covenants  and  proviso  for  re-entry,  con- 
tracted to  grant  a  twenty- one  years'  lease,  the  intending  lessee 
was  allowed  to  rescind  and  not  compelled  to  complete  with  an 
indemnity.     See  also  Warren  v.  RicJtarchon,  You.  1. 

On  the  sale  of  an  agreement  for  a  lease,  if  the  vendor  has  Voidable 
only  a  voidable  agreement  the   defect  is  essential :  Breiccr  v.     ''^®''' 
Broadicood,  22  Ch.  D.  105. 

On  an  agreement  to  grant  a  lease,  if  the  lessor  can  only  give  Equitable 
an  equitable  lease,  this  is  an  essential  defect :  per  Leach,  M.  li., 
in  Hanhurij  v.  Litchfield,  2  Myl,  &  K.  629.  There,  however,  an 
agreement  to  grant  a  lease  for  thirty-one  years  was  enforced 
with  compensation,  although  the  lessor  could  grant  a  legal  lease 
for  twenty-one  years  only,  with  a  covenant  to  grant  a  further 
lease  for  ten  years,  there  being  special  circumstances,  owing  to 
the  expense  which  the  lessee  had  incurred  in  building,  and 
which  he  sought  to  recover,  by  praying  for  a  declaration  that  he 
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was  outitled  to  a  mortgage  for  the  amount,  aud  that  the 
property  should  he  sold  to  repay  him  :  lieg.  Lib.  1833, 
A.  1389. 

A  contract  to  assign  an  existing  lease  is  not  satisfied  by  a 
grant  of  a  new  lease  direct  to  the  purchaser,  because  the  pur- 
chaser's liability  would  be  greater  as  original  lessee  than  as 
assignee  :  JLi.soii  v.  Cordrr,  2  Marsh.  332. 

AV'here  land  was  described  as  "  in  the  joint  occupation  of  A. 
and  13.  as  lessees,"  tlie  fact  being  that  C.  was  the  lessee,  A.  an 
assignee  from  him,  and  A.  and  B.  in  occupation,  but  not  in 
occupation  as  lessees,  the  misdescription  was  treated  as  essential : 
Bidyirai/  v.  Gmij^  1  ^lac.  &  Gf.  109. 

The  description  of  a  perpetual  rent-charge  as  "  freehold, 
subject  to  a  perpetual  rent-charge,"  is  an  essential  misde- 
scription :  PrcndenjaHt  v.  Eyre,  2  Hogau,  81.  Where  a  sum  in 
gross  paid  for  the  user  of  land  as  a  pleasure  ground,  and 
secured  by  a  personal  covenant,  was  put  up  for  sale  under  the 
description  "  freehold  ground  rents,"  the  error  was  treated  as 
essential :  Ecaiis  v.  Robins,  8  Jur.  N.  S.  840  ;  10  ibid.  Excli. 
Ch.  473. 
Eedeemable  If  on  the  sale  of  an  "  annuity  payable  out  of  bridge  tolls,"  no 

mention  is  made  of  the  fact  that  the  annuity  is  redeemable,  this 
omission  is  probably  essential :  Coterlcy  v.  Barrcll,  5  B.  &  Aid. 
257,  where,  however,  nothing  was  said  about  compensation. 

The  description  "redeemed  land  tax,  amounting  to  3/.  1-l.s , 
charged  on  three  houses,"  the  fact  being  that  there  were 
separate  sums  of  1/.  12.s.,  11.  Is.,  and  1/.  Is.  charged  on  the 
separate  houses,  is  an  essential  misdescription,  and  one  for  which 
compensation  is  not  capable  of  computation  :  Cox  v.  Coventoii, 
31  Beav.  378. 

It  is  a  non-essential  misdescription  to  describe  a  right  of 
common  for  sheep  as  a  "  right  of  common  "  simply :  Uowland 
V.  Norn's,  1  Cox,  59. 

The  following  defects  have  been  held  to  be  essential : — 
Reversion.  When  the  vendor's  interest  instead  of  being  an  estate  in  pos- 

session is  a  reversion  expectant  on  a  lease  for  a  life  or  lives : 
Collier  V.  J('it];i)is,  You.  295;  Litirlian  v.  ('oflri\  7  Ir.  Eq. 
Rep.  176 ; 
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Or  is  a  life  estate  instead  of  the  fee:  E.r  prnie  Riches,  21  Life  estate. 
Sol.  J.  313 ; 

Or  a  life  estate  with  remainder  in  fee,  subject  to  an  intervening 
estate  tail :  Sug.  308. 

On  the  sale  of  a  leasehold  interest,  a  trifling  deficiency  in  the  Length  of 
length  of  the  term  is  non-essential.     The  following  decisions 
and  dicta  illustrate  what  is  regarded  by  the  Courts  as  a  trifling 
deficiency. 

A  deficiency  of  two  years  out  of  ninety-nine  :  per  Lord 
Erskine  in  Hahey  v.  Gnoif,  13  Yes.  at  p.  77. 

A  deficiency  of  three  months  out  of  twenty-one  years  :  per 
Lord  Eklon  in  Morthch  v.  Bullor,  10  Yes.  at  p.  305. 

A  deficiency  of  five  months  in  a  term  of  eight  years  :  Behrorth 
V.  Hassell,  4  Campb.  140  (a  common  law  action,  in  which  the 
vendor  obtained  damages  from  the  purchaser  for  refusing  to 
complete) . 

On  the  other  hand,  a  deficiency  of  nine  months  out  of  twenty- 
one  years  w^as  held  to  justify  the  purchaser  in  rescinding  :  Forrer 
V.  JVash  (according  to  the  report  in  35  Beav.  167 ;  the  point 
is  not  mentioned  in  the  report  of  the  same  case  in  14  W.  H.  8, 
and  11  Jur.  N.  S.  789).  But  it  does  not  appear  that  the  vendor 
was  willing  to  give  compensation. 

If  the  vendor  has  contracted  to  sell  the  entirety,  but  has  only  Undirided 
undivided  parts  of  the  estate,  the  defect  is  essential :  Daily  v.  ^^   ' 
Piillen,   3  Sim.  29,  affirmed   1   Euss.   &  M.  296.     (See  below, 
p.  110.) 

3. — Qua  lit  if  y. 

The  misdescription  or  defect  in  title  may  affect  the  size  or  Quantity. 
quantity  of  the  property  ;  that  is,  the  acreage  may  be  less  than 
is  stated  in  the  particulars,  or  the  vendor  may  have  no  title  to 
part  of  the  property,  or  some  part,  c.y.  a  house,  may  not  be  in 
existence,  or  the  title  deeds  may  show  a  title  to  fewer  acres  than 
the  vendor  has  contracted  to  sell.  The  misdescription  will  be 
treated  as  essential  (a)  if  the  deficiency  is  large  in  proportion  to 
the  whole  quantity  contracted  to  be  sold ;  or  (b)  if  the  part 
which  is  wanting  is  necessary  to  the  enjoyment  of  the  residue, 
or   possesses   some   special   value  in  the  purchaser's   eyes ;    or 
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(c)    would,    if   possessed   by   another,   bo   liable  to    affect    the 
purchaser's  enjoyment  of  the  residue. 

(a)  A  deficiency  of  4|  out  of  30  acres  was  treated  as  essential 
in  Shachkton  v.  SiiMiJfc,  1  De  G.  &  Sm.  609  ;  and  a  deficiency  of 
11  out  of  70  acres  would  probably  be  essential :  per  Lord.  Eldon 
in  O-sha/i/i.sfon  v.  Adr/c,  2  Jac.  &  TV.  539.  But  the  following 
were  treated  as  non-essential :  — 

A  deficiency  of  2  out  of  186  acres  :  Cdlcraff  v.  Jiorhiick,  1 
Yes.  jun.  221. 

A  deficiency  of  6  acres  out  of  an  estate  which  was  sold  for 
14,000/.  :  JIcQficrn  v.  Farquhar,  11  Ves.  467  (but  nothing  was 
said  about  compensation  in  the  judgment). 

A  deficiency  of  26  out  of  217  acres:  JHU  v.  Buckle;/,  17  Ves. 
394. 

Of  5  out  of  41  acres  "by  estimation"  :  Winch  v.  Wiiic/zesfor, 
1  Ves.  &  B.  375. 

Where  there  was  said  to  be  14  acres  of  "  meadow,"  and  2  were 
not  meadow  :  Scoff  v.  Jlan.soii,  1  Sim.  13. 

Where  the  property  was  described  as  containing  46  feet  in 
deptli,  but  really  contained  only  33  :  Juiu/  v.  WH>ion,  6  Beav. 
124  (but  there  the  purchaser  was  tenant  in  possession,  and  either 
knew  the  depth,  or  did  not  care  what  the  depth  was). 

As  a  rule,  if  the  deficiency  consists  not  of  the  acreage  being 
less,  but  of  there  being  no  title  to  an  undivided  part  of  the 
property,  the  deficiency,  unless  very  minute,  would  be  essential. 

Where,  having  contracted  to  sell  two-sevenths  of  an  estate, 
the  vendor  could  only  show  a  title  to  one-seventh,  the  defect 
was  held  essential :  Rojfeij  v.  ShaNcross,  4  Madd.  227. 

Similarly,  where  having  contracted  to  sell  the  entirety,  the 
vendor  could  only  show  a  title  to  six-sevenths  :  Balb//  v.  Pullcn, 
3  Sim.  29  ;  affirmed,  1  Russ.  &  My.  296. 

(b)  In  Evance  v.  Ilogy  (Seton,  p.  1314),  an  inquiry  was 
directed  "  whether  such  part  (if  any)  of  the  said  estate  to  which 
the  plaintiff  cannot  make  a  good  title  be  material  to  the  enjoy- 
ment of  the  remainder."  In  Robinson  v.  Musgrovc,  2  Moo.  &  R. 
92,  it  was  said :  "  Deficiency  in  the  value  may  bo  fit  matter  of 
compensation,  but  not  the  total  absence  of  one  of  the  things 
sold." 
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In  the  following  cases  the  part  wanting  was  held  to  be 
material  to  the  enjoyment  of  the  remainder  : — 

Coach-house  and  stable,  on  sale  of  a  "  freehold  house  and  Stable, 
garden  with  a  coach-house  and  stable  " :    Turner  v.    Turner, 
W.  N.  1881,  p.  70. 

On  the  sale  of  a  leasehold  house  and  yard,  the  fact  that  the  Yard, 
yard  was  not  comprised  in  the  lease,  but  held  from  year  to 
year,  at  a  separate  rent,  was  held  to  be  an  essential   defect : 
Dohell  V.  Hntchinson,  3  Ad.  &  E.  355. 

On  the  sale  of  a  wharf  and  jetty,  where  the  vendor  had  no  Jetty, 
title  to  the  jetty  :  Peers  v.  Lambert,  7  Beav.  546.  In  Dreice  v. 
JTcnisoi),  6  Ves.  (575,  at  p.  678,  Lord  Eldon  disapproved  of  an 
earlier  case  where,  on  a  contract  for  a  house  and  wharf,  the 
vendor  having  no  title  to  the  wharf,  the  purchaser  was  held 
bound  to  take  the  house  without  the  wharf  :  see  also  his  re- 
marks in  Sefon  v.  Slade,  7  Ves.  270  ;  and  HaJsey  v.  Grant,  13 
Yes.  73. 

On  the  sale  of  a  house  and  four  acres,  the  fact  that  the  vendor  Frontage. 
had  no  title  to  a  strip  of  land  forming  the  frontage  to  the  high- 
way was  held  an  essential  defect :  Perkins  v.  Ede,  16  Beav.  193. 

In  Re  Arnold,  14  Ch.  Div.  270,  where  a  farm  of  forty-two 
acres  was  offered  for  sale,  the  plan  showing  one  of  the  parcels 
as  a  narrow  close  having  a  long  frontage  to  a  high  road,  and 
one  part  of  the  particulars  describing  it  as  seven  and  another  as 
four  acres,  the  facts  being  that  the  close  contained  seven  acres, 
but  the  vendors  were  only  entitled  to  four  undivided  one- 
sevenths,  the  purchaser  was  held  not  bound  to  accept  an  arrange- 
ment which  the  vendors  made  with  the  owner  of  the  other 
three-sevenths  to  give  him  four  acres  out  of  another  close,  parcel 
of  the  same  farm,  and  also  abutting  on  a  road,  in  exchange  for 
his  three-sevenths,  nor  bound  to  complete  with  compensation. 

Even  a  small  deficiency  is  essential  if  it  makes  the  property 
useless  for  the  purpose  for  which  the  purchaser  bought :  In  re 
Deptford  Creek  Bridge  Co.  and  Bearan^s  Contract,  27  Sol.  J.  312  ; 
28  lb.  327. 

The  rules  relating  to  compensation  for  misdescription  apply  Fixtures, 
equally  to  the  case  where  part  of  the  property  agreed  to  be 
sold,  e.g.  fixtures  or  furniture,  is  to  be  paid  for  at  a  valuation, 
and  no  valuation  is  made :  see  Chap.  XXV.  p.  187. 


112 


PAKIK  TLAKS  (>r  SALK.    I'.TC, 


Sale  in  lot? 


Conjectural 
liability. 


Situation, 


County. 


Cultivation. 


Rins:  fence. 


"Brick- 
built." 


Repairs. 


On  a  sale  in  lots,  a  purchaser  wlio  buy.s  two  lots  may,  if  the 
title  to  one  lot  is  defective,  rescind  as  to  both  lots  if  the  lot  with 
the  defective  title  is  necessary  to  the  enjoyment  of  the  other  lot, 
but  not  otherwise :  see  Poole  v.  Shergohl,  1  Cox,  273  ;  and  Ex 
parte  Tihleij,  mentioned  in  4  Madd,  227,  note. 

(c)  The  liability  above  mentioned  must  be  probable,  a  mere 
distant,  fanciful  or  conjectural  liability  would  not  be  sufficient : 
KnatchhuU  \.  Grueber,  1  Mad.  153. 

In  that  ease,  a  mansion  and  700  acres  were  sold,  and  the  vendor 
had  no  title  to  twelve  acres,  which  were  opposite  the  park  gates, 
and  contained  brick  earth,  so  that  it  was  probable  that  they 
would  bo  built  on  ;  this  was  considered  such  a  defect  as  entitled 
the  purchaser  to  rescind. 

4. — Physical  Co)HUtion. 

The  misdescription  or  defect  in  title  may  be  in  a  matter 
relating  to  the  situation  of  the  property  or  some  other  physical 
condition  :  e.g.,  its  state  of  repair. 

A  house  near  Pall  Mall  was  described  as  in  Pall  Mall ;  the 
misdescription  was  held  to  be  essential :  Sf(Vifoii  v.  Tattersall,  1 
Sm.  &  Gif,  529.  Similarly,  where  the  distance  from  a  town 
was  three  times  as  great  as  represented  by  the  vendor :  Duke  of 
Norfoll-  V.  Worthy,  1  Camp.  337. 

Where  an  estate  on  the  Essex  side  of  the  river,  but  really  in 
Kent,  was  described  as  being  in  Essex,  the  pm-chaser  was  com- 
pelled to  complete,  although  his  object  was  to  become  a  free- 
holder of  Essex  :  Shirley  v.  Davis,  cited  but  disapproved  of  by 
Lord  Eldon  in  Brcice  v.  Ilaiisoii,  G  Ves.  G78  ;  and  see  note  in 
S/iirley  v,  Sfratfon,  I  Br.  C.  C.  440. 

The  description  of  land  which  is  uncultivated  as  "  land  in  a 
high  state  of  cultivation,"  is  a  non-essential  error :  I)yer  v. 
Haryrare,  10  Yes.  505. 

The  description  "  within  a  ring  fence,"  when  the  fields  are 
scattered,  is  an  essential  misdescription  :  Ibid. 

The  description  "  brick  built,"  in  the  case  of  a  house  Avhich 
was  partly  of  brick,  partly  of  timber,  and  partly  of  lath  and 
plaster,  was  held  to  be  essential :  Poire//  v.  Dou/jJe,  Sug.  (ed.  14) 
p.  29. 

Misdescription  as  t(;  tlic  state  of  repair  of  a  house  is  non- 
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essential  unless  the  house  is  wanted  for  immediate  residence  : 
Dijo-  V.  Ilargrave,  10  Ves.  505.  The  decision  to  the  contrary 
in  Loyes  v.  Rutherford,  Sug.  331,  would  probably  not  be  followed. 
In  Grant  v.  Mtnit,  Gr.  Coop.  173,  dry-rot  was  treated  as  a  non- 
essential defect,  and  compensation  was  awarded. 

Ornamental  timber  is  an  essential  matter  in  the  case  of  the  Timber, 
purchase  of  a  residential  estate :  Magennin  v.  Fallon,  2  Mol.  561, 
at  p.  590.  Ordinary  timber  is,  in  the  absence  of  any  special 
intention  on  the  purchaser's  part,  a  non-essential  matter  :  Ibid. 
In  Stewart  v.  Marquis  of  Conyngham,  1  Ir.  Ch.  Eep.  534,  it  was 
referred  to  the  Master  to  inquire  whether  the  right  to  the  timber 
(being  ordinary  timber)  on  a  small  portion  of  the  estate  was 
material.  If  the  purchaser  is  a  timber  merchant,  buying  for  the 
sake  of  cutting  the  timber,  the  absence  of  even  ordinary  timber 
would  be  an  essential  matter :  Lord  Brooke  v.  Rount/i unite,  5 
Ha.  298.  In  ascertaining  whether  the  timber  is  ornamental, 
the  Court  is  not  restricted  by  the  definition  ("  timber  planted 
and  growing  or  standing  for  ornament ")  given  in  the  case  of  an 
action  against  tenant  for  life  without  impeachment :  Magennis  v. 
Fallon,  2  MoL  561,  at  p.  588.  And  the  Court  will  not  go  into 
the  quantum  of  despoliation  of  ornament ;  the  destruction  of  one 
beautiful  tree  would  be  sufficient.  The  question  is,  Does  it  admit 
of  pecuniary  compensation  ?     Itjid.  p.  590. 

The  description  of  property  as  being  well  supplied  with  water.  Water 
the  fact  being  that  there  is  only  an  artificial  supply  from  a  ^^^^  ^' 
waterworks  company,  upon  payment  of  a  heavy  annual  rate,  is 
an  essential  misdescription  :  Leyland  v.  lUingu-orth,  2  De  G.  F. 
&  J.  248.  So,  too,  the  description  of  a  dwelling-house  as  having 
"  a  plentiful  supply  of  good  water,"  if  the  supply  is  intermittent, 
or  the  right  to  the  supply  is  subservient  to  the  right  of  another 
person  :  Bird  v.  Andrew,  4  Times  L.  R.  31. 

A  misdescription  as  to  the  extent  of  frontage,  especially  if  the  Frontage. 
purchaser  has  bought  with  the  intention  of  building,  is  essential. 
l.n  Brewer  V.  Brown,  2d>  Ch.  D.  309,  the  description  was  "en- 
closed by  a  wall,  with  tradesman's  entrance  "  ;  the  wall  which 
abutted  on  a  road  did  not  belong  to  the  vendor,  and  the  entrance 
was  only  used  on  sufferance.  The  purchaser  had  intended  to 
build  cottages  on  the  property  fronting  the  road.  The  mis- 
description was  held  to  be  essential. 

w.  I 
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5. — Iiiciinibnnurf!,  Contiugoncies  and  LiahiJilicK  ((p'ecting  the 
Froju'i-fi/. 
Tithes.  AVhere  land  is  sold  "  tithe  free,"  the  liability  to  tithe  or  tithe 

renteharge  is,  in  the  absence  of  special  circumstances,  an  essential 
matter.  The  rule  is  now  established  "  that  a  man  -who  agrees  to 
purchase  a  landed  estate,  which  is  described  to  be  tithe  free,  shall 
not  be  compelled  to  complete  his  purchase  if  it  turns  out  that  the 
land  is  subject  to  tithe  :  "  per  Leach,  M.  11.,  in  Smith  v.  Tolcher^ 
4  Euss.  30:2,  at  p.  305.  The  cases  of  Loinides  v.  Lrino,  2  Cox,  363, 
and  Uoir/and  v.  Norris,  1  Cox,  59,  deciding  the  contrary,  are  no 
longer  binding  authorities.  The  latter  case  was  disapproved  of 
by  Lord  Eldon  in  Drcice  v.  Hanson,  6  Ves.  678,  and  Setoii  v. 
Sladc,  7  Ves.  270,  and  by  Lord  Ersldne  in  Ilalsri/  v.  Grant,  13 
Ves.  78.  If  the  matter  were  still  open  for  discussion,  it  might 
Tery  well  be  argued  that  the  existence  of  a  tithe  rent-charge  is 
not  in  itself  an  essential  defect,  and  that  the  onus  of  proving  its 
essentiality  in  the  purchaser's  mind  should  lie  on  the  purchaser. 
As  the  matter  stands  at  present,  the  misdescription  is  treated  as 
essential,  unless  the  vendor  can  show  from  tlie  circumstances  of 
the  contract  that  it  was  not  essential  to  the  mind  of  the  pur- 
chaser. In  Binks  V.  Lord  Rokehij,  2  Swa.  222,  where  only  one- 
fourth  of  the  estate  was  described  as  tithe  free,  the  purchaser 
was  forced  to  complete  with  compensation,  because  he  was 
considered  to  be  precluded  from  arguing  that  freedom  from  tithe 
was  an  essential  point,  since  he  was  at  the  same  time  purchasing 
land  which  he  knew  was  not  tithe  free.  In  Smith  v.  Tolcher,  4 
Euss.  302,  liability  to  great  tithes,  was  held  to  be  non-essential 
under  the  following  circumstances : — The  estate  consisted  of  a 
mansion-house  and  seven  acres  of  pasture,  and  it  was  very 
improbable  that  any  great  tithes  would  arise,  and  the  "  great 
tithes,"  though  inserted  in  the  formal  agreement,  were  not  men- 
tioned in  the  preliminary  correspondence. 
Incmn-  The  general  rule  as  to  incumbrances  is,  that  where  there  is  an 

brances.  irremovable  incumbrance,  which  is  large  compared  with  the  value 

of  the  property,  e.  g.,  an  incumbrance  amounting  to  half  the 
purchase-money,  the  purchaser  cannot  be  compelled  to  complete. 
See  per  Lord  Eldon,  in  Wood  v.  Bcrnal,  19  Ves.  220,  at  p.  221, 
who  adds,  "  Where  there  is  a  small  incumbrance  upon  a  consider- 
able estate,  the  question  as  to  indemnity,  if  the  estate  will  still 
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be   marketable,   is  widely  different."     See,    as   to   indemnity, 
Chap.  XIX.  p.  15-3. 

Thus,  a  large  rent-charge,  viz.,  600/.,  was  treated  as  an  essential  Rentcharges. 
defect  in  Portman  v.  Mill,  1  Iluss.  &  M.  096.  But  small  rent- 
charges  are  non-essential :  per  Leach,  V.-C,  in  E^daile  v.  Sfc- 
p/iensou,  1  Sim.  &  St.  122.  In  Jlr/ke//  v.  Grant,  13  Yes.  73,  a 
rent-charge  of  19/.  6s.,  and  other  small  charges,  were  considered 
non-essential,  as  it  appeared  that  other  property,  not  the  subject 
of  the  sale,  was  also  subject  to  and  amply  sufficient  to  bear  those 
charges,  and  would  probably  be  first  resorted  to.  In  Pope  v. 
Gar/am/,  10  L.  J.  (N.  S.)  Ex.  Eq.  13,  at  p.  16,  Alderson,  B., 
said  that  if  the  ground  rent  was  more  than  the  vendor  had 
stated,  it  would  only  be  a  subject  for  compensation. 

A  distinction  has  been  drawn  between  quit-rents  and  rent-  Quit-rents, 
charges.  Leach,  Y.-C,  in  Esdailc  v.  Sfcphenson,  1  Sim.  &  St. 
122,  says :  "  It  is  now  settled  that  quit-rents  are  subjects  of 
compensation,  probably  because  they  are  incidents  of  tenure." 
The  reason  may  perhaps  be  that  quit-rents  are  invariably  small, 
and  therefore  come  within  the  rule  stated  above. 

The  absence  of  title  to  the  minerals  is  an  essential  defect :  Minerals. 
Vppcrton  V.  Nicholson,  6  Ch.  436.     A  fortiori,  the  fact  that  the 
property  is  subject  to  rights  of  mining  vested  in  other  persons. 
If,  however,  there  are  no  minerals,  so  that  the  right  of  mining 
cannot  be  exercised,  the  case  might  be  different.    See  3Iartin  v. 
Cotter,  3  J.  &  L.  496,  at  p.  509.     The  fact  that  the  property  is  Rights  of 
subject  to  rights  of  common  is  an  essential  defect.     See  Gibson 
V.  Spurrier,  Peake,  Add.  Cas.  49;   Vancouver  v.  Bliss,  11  Yes. 
45(S.     The  existence  of  a  right  of  way  is  an  essential  matter.  Way. 
especially  if  the  land  was  sold  as  "  a  first-rate  building  plot  of 
ground  ":  Byhcs  v.  Blahc,  4  Bing.  N.  C.  463.     Where  four  and  Waterway, 
a-half  out  of  thirty  acres  contracted  to  be  sold,  and  described  as 
*'  eligible  for  building  purposes,"  were  subject  to  an  undisclosed 
easement,  namely,  an   underground   watercourse,  which   third 
X^arties  had  liberty  to  open,  cleanse,  and  repair,  making  compen- 
sation for  any  damage  thereby  occasioned,  this  was  held  to  be 
an  essential  defect :  Sliarkleton  v.  Sutcliffe,  1  De  Gr.  &  S.  609. 

The  fact  that  the  land  is  subject  to  a  right  of  sporting  would  Sporting 
probably  be  treated  as  an  essential  defect,  and  one  for  which  ^'° 
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eomponsation  could  not  be  assessed  :  Bnrncll  v.  Jlroini,  1  Jac.  &, 
W.  168,  at  p.  172. 

Restrictive  covenants,  if  undisclosed,  arc  essential  defects.  In 
Cafo  V.  Thompson,  9  Q.  13.  Div.  GIG,  a  covenant  against  using 
a  house  as  a  sliop,  &.G.,  was  held  to  be  an  essential  matter.  *'It 
is  almost  impossible  to  assess  compensation  for  covenants  of  this 
nature"  :  per  Jessel,  M.  R.,  ibid.  p.  G18  ;  see  also  Flight  v.  Bootli, 
1  Bing.  N.  C.  370;  Vignoncs  v.  Boucn,  12  Ir.  Eq.  11.  194,  19G; 
and  Phillips  v.  Cahklcu(jh,  L.  R.  4  Q.  13.  lo9. 

On  the  sale  of  leasehold  property,  a  non-dis.elosed  covenant 
contained  in  the  lease  to  build  thirty-four  additional  houses,  to 
keep  in  repair  the  houses  built  and  to  be  built,  and  to  deliver 
them  up  at  the  end  of  the  term,  was  lield  to  be  an  essential 
defect":  Nouaille  v.  FligJtt,  7  Beav.  521. 

If  the  lease  of  a  public-house  contains  a  proviso  that  the  lessee 
and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery,  the  description  of  the  property  as  a  "free  public- 
house"  would  be  an  essential  misdescription  :  Jones  v.  Edncjj, 
3  Camp.  285. 

The  following  are  additional  instances  of  essential  defects: — 

The  liability  to  keep  up  fences,  watercourses,  &c.,  on  the  land 
sold  :  Larldn  v.  Lord  Rosse,  10  Ir.  Eq.  70. 

The  burden  of  repairing  the  chancel  of  the  parish  church  : 
Fovlchloic  V.  Sl/irlc//,  cited  in  argument,  2  Sw.  223. 

The  fact  that  the  land  is  liable  to  compulsory  purchase  under 
a  private  Act  of  Parliament :  Balhird  v.  Wai/,  1  M.  &  W.  520. 

On  the  sale  of  a  reversion  expectant  on  the  death  of  A.  with- 
out children,  a  misrepresentation  of  A.'s  age  is  essential :  l^hcr- 
u'ood  V,  llohins,  Moo.  &  ^lal.  194.  A.,  in  that  case,  was  a  man 
aged  sixtj'-four  years,  and  he  was  described  as  aged  sixty-six. 
Probably  if  A.'s  actual  age  had  been  such  as  to  reduce  the  con- 
tingency of  the  birth  of  children  to  an  impossibility,  as,  for 
instance,  if  A.  were  a  woman  aged  sixty-four,  or  even  only 
sixty,  the  misstatement  of  A.'s  age  might  be  made  a  subject  of 
compensation,  and  in  that  ease  would  not  be  treated  as  essential. 

A  misdescription  of  rental  or  annual  profits,  &c.,  is  generally 
treated  as  non-essential. 

In  Cuthhert  v.  Bah^r,  Reg.  Lib.  A.  1790,  fol.  442,  quoted  in 
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Sug.  (ed.  14),  p.  313,  the  statement  that  the  quit-rents  of  a 
manor  amounted  to  21.  a-year,  when  they  were  in  reality  only 
1/.  lO.s.  a-3'ear,  was  hekl  to  be  non-essentiah 

An  overstatement  of  the  profits  of  a  colliery  was  treated  as 
non-essential  in  Powell  v.  Elliot,  10  Ch.  424  ;  and  see  below, 
p.  147. 

The  description  of  rack-rent  as  ground  rent  was  held  to 
be  essential  in  Sfenrirf  v.  All/sfoji,  1  Mer.  26.  The  case  of 
Dimmock  v.  Halh'lt,  2  Ch.  21  (where  a  misstatement  of  the 
occupation  rent  was  treated  as  essential),  proceeded  on  the 
ground  of  fraud  or  want  of  bona  Jldcs  :  see  p.  83. 

The  case  of  Lachlciii  v.  Reynolih,  Kay,  52,  was  not  a  mere 
misstatement  of  rent.  The  vendors  there  had  described  the 
property  as  "  at  present  in  the  occupation  of  C.  at  a  rental  of 
42/.,"  the  fact  being  that  0.  was  in  occupation  adversely  to  the 
vendors,  and  that  possession  could  only  be  recovered  from  her 
by  ejectment.  It  was  held  that  the  misdescription  was  essential, 
and  that  the  purchaser  could  not  be  compelled  to  complete  con- 
ditionally on  the  vendors  ejecting  C.  and  giving  the  purchaser 
compensation  in  the  meantime  for  the  objects  he  had  in  view  in 
purchasing.  The  real  question  in  that  case  was  whether  the 
Court  should  relieve  the  vendor  against  the  stipulation  as  to  the 
time  for  completion. 

Where  the  misdescription,  defect  in  title,  incumbrance  or  Misdescrip- 
liability,  affects  not  the  whole  estate  sold,  but  only  a  portion,  poJtio^only^ 
the  essentiality  of  the  misdescription,  &c.,  depends  on  two 
questions  :  (1)  is  the  defect  an  essential  one  as  regards  that 
portion  ?  (2)  if  so,  is  that  portion  essential  as  regards  the 
enjoyment  of  the  whole  property  ?  The  answer  to  the  first 
question  would  probably  be  found  in  one  of  the  decisions 
recorded  under  the  headings  2,  4,  5  and  6,  above ;  that  to  the 
second  under  heading  3. 

On  the  sale  of  30  acres,  it  turned  out  that  4i  acres  were 
subject  to  an  undisclosed  easement,  viz.,  an  underground  water- 
course, which  third  parties  had  the  right  of  opening  and 
repairing.  As  the  land  was  sold  as  "  building  land,"  the 
easement,  was  an  essential  defect  as  regarded  the  4|  acres,  and 
the  consequent  deficiency  of  these  44  acres  was  considered  to  be 


118 


I'AHTlCri.AKS  OF  SAI.K,   KTC. 


Resisting 
specific  per- 
formance. 


Fraud. 


essential  to  the  whole  property :  S/iack/efon  v.  Sutcliffe,  1  De  G. 
&  Sm.  609. 

In  any  case  in  which  the  purchaser  is  entitled  to  rescind,  he 
will,  of  course,  have  a  good  defence  to  an  action  by  the  vendor 
for  specific  performance.  And  it  is  often  said  that  a  purchaser 
may  sometimes  successfully  resist  the  vendor's  action  for  specific 
performance  without  being  entitled  to  rescind.  Thus,  Lindley, 
L.  J.,  in  Ee  Terry  and  White,  32  Ch.  Div.  14,  at  p.  29  :  "  It  is 
well  known  that  a  less  serious  misleading  is  sufficient  to  enable 
a  purchaser  to  resist  specific  performance  than  is  required  to 
enable  him  to  rescind  the  contract."  So,  Jessel,  M.  R.,  in  Re 
Bcnmtcr,  12  Ch.  Div.  131,  at  p.  142:  "I  apprehend  that  the 
considerations  -whicli  induce  a  C'ourt  to  rescind  any  contract, 
and  the  considerations  whicli  induce  a  Court  of  Equity  to  decline 
to  enforce  specific  performance  of  a  contract,  are  by  no  means 
the  same.  It  may  well  be  tliat  there  is  not  sufficient  to  induce 
the  Court  to  rescind  the  contract,  but  j^till  sufficient  to  prevent 
the  Court  enforcing  it." 

"  A  decree  for  specific  performance  is  not  matter  of  absolute 
right ;  and  therefore,  whenever  the  Court  sees  that  such  a  decree 
might  work  an  injustice,  it  holds  itself  at  liberty  to  refuse  its 
aid,  and  to  leave  the  party  to  seek  his  remedy  at  law.  It  may 
be  difficult  to  state  beforehand  all  the  cases  in  wliich  the  Court 
will  thus  withhold  its  assistance.  It  certainly  will  do  so  when- 
ever there  has  been  anything  like  fraud  or  circumvention  in 
procuring  the  concurrence  of  the  defendant  in  the  contract  sought 
to  be  enforced.  Indeed,  in  those  cases,  even  at  law,  tliere  is 
generally  a  valid  defence.  But  wiOiout  anything  amounting  to 
actual  fraud,  where  there  has  been  mistake  or  surprise  on  the 
part  of  the  defendant,  this  Court  frequently  refuses  to  act,  and 
leaves  the  plaintiff  to  his  legal  remedy:"  per  Lord  Cranworth, 
L.  C,  in  Mijers  v.  Waf.o)),  1  Sim.  N.  S.  ;j2:5,  at  p.  528. 

If  there  has  been  fraud  on  the  part  of  the  vendor,  the  pur- 
chaser is  entitled  to  rescind,  even  though  the  vendor  is  willing 
and  able  to  make  good  his  representation  :  llanllm  v,  Wick/iani, 
3  Do  a.  &  J.  304. 
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CHAPTER  XV. 

RETUEN     OF    DEPOSIT. 

In  addition  to  rescission  of  the  contract,  tlie  purchaser  is  entitled,  Deposit, 
in  the  absence  of  an  express  stipulation  to  the  contrary,  to  have 
his  deposit  returned. 

He  may  recover  the  deposit  as  money  had  and  received  for  Procedure, 
his  use : 

—  (i)  in  an  action  by  the  vendor  for  specific  performance  which 
is  dismissed  on  the  ground  of  misrepresentation  or  defective  title 
[Turner  v.  Marriott,  3  Eq.  744)  ;  but  probably  not  in  one  dis- 
missed for  a  ''  doubtful "  title :  Nottingham,  l^t.  v.  Butler,  16 
a.  B.  Div.  at  p.  787 ; 

— or  (ii)  in  an  action  by  the  purchaser  for  rescission :  Torrance 
\.  Bolton,  8Ch.  118; 

— or  (iii)  in  an  action  by  the  purchaser  for  damages ; 
— or  (iv)  under  a  vendor  and  purchaser  summons  {Re  Ilarrjreaces 
8f  Thompson,  32  Ch.  Div.  454),  even  when  the  summons  has 
been  taken  out  by  the  vendor  {Higgins  and  Percival,  59  L.  T. 
N.  S.  213)  ;  but  not  where  the  ground  for  relief  is  the  vendor's 
misrepresentation  {Re  Davis  and  Cavey,  58  L.  J.  Ch.  143 ;  but 
qu.,  see  remarks  on  that  case  below,  p.  130)  ; 
— or  (v)  in  an  action  by  the  purchaser  for  partial  performance, 
with  abatement  of  purchase-money,  which  fails  merely  on  the 
ground  that  the  amount  of  abatement  cannot  be  assessed : 
Wedniaeott  v.  Rohins,  4  D.  F.  &  J.  390  ;  but  not  in  an  action 
by  the  purchaser  for  specific  performance  :  Aijlett  v.  Aahton,  5 
L.  J.  (N.  8.)  Ch.  71. 

If  the  purchaser  has  given  a  cheque  for  the  amount  of  the  Cheque, 
deposit,  any  ground  on  which  he  could  recover  the  deposit  if 
paid  in  cash  is  a  good  ground  of  defence  in  an  action  upon  the 
cheque  :  Milk  v.  Oddi/,  6  Car.  &  P.  728. 

AVhere  the  title  is  merely  "doubtful"  (see  p.  191),  and  the  Doubtfu 
vendor  has  not  been  guilty  of  any  fraud  or  misrepresentation,  it 
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would  seem  that  the  purchaser  is  entitled  to  rescind  or  to  resist 
sj)ecific  performance, hut  not  to  recover  tlie  deposit:  Noftiiigham^ 
^■c.  V.  Butler,  IG  Q.  B.  Div.  at  p.  787. 
Interest.  Wliere  the  deposit  is  ordered  to  he  returned,  the  Court  orders 

payment  of  interest  thereon  at  the  rate  of  4/.  per  cent. :  Re 
Ar>io/d,  14  Ch.  D.  270.  No  interest  was  allowed  in  LacJihni  v. 
BcynoJihy  Kay,  52,  on  the  ground  that  the  deposit  had  not  borne 
interest. 

Even  though  the  conditions  of  sale  bind  the  purchaser  to  pay 
interest  at  o/.  per  cent,  in  case  of  delay  in  completion,  the  Court 
will  only  allow  the  purchaser  interest  on  the  deposit  at  the  rate 
of  4/.  per  cent. :  Re  Arnold,  14  Ch.  Div.  at  p.  285. 

And  the  purchaser  is  not  entitled  to  any  profit,  nor  liable  for 
any  loss  which  the  vendor  may  have  made  by  an  investment  of 
the  deposit:  D^Oylcy  v.  Foicis,  2  Br.  C.  C.  32,  and  Ambrose  v. 
Ambrose,  1  Cox,  194.  Seciis  on  sale  by  Court,  Roirell  v.  P., 
19  Eq.  422. 

Where  the  purchaser  is  charged  with  an  occupation  rent, 
interest  at  4/.  per  cent,  on  the  deposit  will  be  allowed  and  set 
off  against  such  rent:  Sinif/i  v.  JaeI:soj/,  1  Mad.  618. 

It  does  not  seem  necessary  that  the  purchaser  should  first 
serve  a  demand  on  the  vendor  under  3  &  4  Will.  4,  c.  42,  s.  28, 
as  interest  on  the  deposit  would  appear  to  come  within  the 
proviso  at  the  end  of  that  section  as  being  one  of  the  cases  in 
which  interest  was  payable  bylaw.  But  Dart  (p.  1076)  appears 
to  think  that  interest  is  not  recoverable  except  after  demand, 
referring  to  Fr'ulill)uj  v.  Schrocdcr,  2  Bing.  N.  C.  77.  Dart's 
remarks  apply,  perhaps,  only  to  actions  for  money  had  and 
received,  and  not  to  actions  for  damages,  or  any  other  form  of 
procedm-e  under  which  the  deposit  and  interest  thereon  is  sought 
to  be  recovered.  Qu.,  if  demand  is  necessary  in  any  case. 
Lien.  The  Court  will  grant  the  purchaser  a  lien  for  the  deposit  and 

interest  and  the  costs  of  the  proceedings  for  recovering  the 
deposit,  either  in  an  action  by  the  purchaser  for  rescission 
[Torrance  v.  Bolton,  8  Ch.  118 ;  and  see  Wi/thcs  v.  Lee,  3  Drew. 
396)  ;  or  in  an  action  by  the  vendor  for  specific  performance 
which  is  dismissed  {Turner  v.  Marriott,  3  Eq.  744;  see  form  of 
order  there  given)  ;  or  in  an  action  by  the  purchaser  for  specific 
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performance  with  compensation,  whicli  fails  merely  on  the  ground 
that  compensation  is  unaseertainable  :  Wedmacott  v.  Robins,  4  D, 
F.  &  J.  390.  Even  on  a  summons  taken  out  by  the  vendor  the 
Court  has  given  the  purchaser  a  lien  for  the  costs  of  the  sum- 
mons and  the  costs  of  investigating  the  title  :  Iliggins  and 
Pcrcira/,  59  L.  T.  N.  S.  213. 

If  the  deposit  have  been  paid  to  the  auctioneer,  and  nothing  Deposit  in 
has  been  said  about  his  being  the  vendor's  agent,  he  is  a  stake-  auctioneer. 
holder,  and  the  purchaser  may  sue  the  auctioneer  for  the  deposit. 
But  if  it  has  been  paid  to  the  auctioneer  as  the  vendor's  agent, 
or  has  been  paid  to  the  vendor's  solicitor,  or  to  the  vendor  him- 
self, the  purchaser  must  sue  the  vendor  :  EdgoJl  v.  Dr///,  L.  R. 
1  C.  P.  80.  If  the  deposit  has  been  paid  to  the  vendor's  soli- 
citor expressly  as  a  stakeholder,  the  purchaser  may  sue  the 
solicitor  for  the  deposit,  scniblc  :  ibid. 
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Where  the  purchaser  is  entitled  to  rescind  he  may  usually 
for  recover  damages  from  the  vendor,  an  exception  beiug  sometimes 
nia(h'  in  cases  of  doubtful  title,  see  p.  207.  But,  except  in  the 
case  of  the  vendor's  fraud  or  wilful  default,  the  only  damages 
recoverable  will  be  the  expenses  of  and  incidental  to  the  sale 
properly  incurred  by  the  purchaser ;  he  will  not  be  entitled  to 
damages  for  the  loss  of  his  bargain. 

This  rule  is  known  as  the  rule  in  F/iiirait  v.  ThornJiill,  2 
W.  Bl.  1078,  a  decision  which  has  often  been  confirmed :  see 
especially  Walker  v.  Moore,  10  B.  ^  C.  416,  and  cases  there 
cited;  Poiin.scft  v.  Fuller,  17  C.  B.  660  ;  and  B(un  v.  FothergiU, 
L.  E.  7  H.  L.  158.  The  rule  differs  from  that  which  governs 
a  sale  of  chattels,  where,  if  the  vendor  has  no  title,  the  purchaser 
can  recover  the  difference  between  the  price  he  agreed  to  give 
and  the  enhanced  market  value  of  the  chattels.  The  reason  for 
the  distinction  is  that  no  layman  can  be  supposed  to  know  what 
is  the  exact  nature  of  his  title  to  real  property,  wliether  it  be 
good  against  all  the  world  or  not  :  see  Bain  v.  Fotltcnjill,  L.  \i. 
7  II.  L.  158. 

(So,  too,  Williams,  J.,  in  Pomiseft  v.  Fuller,  25  L.  J.  C  V.  at 
p.  152  :  "■  The  position  of  the  vendor  of  a  real  estate  is  difficult 
enough  as  the  law  now  stands.  His  title  may  be  supposed  to  be 
perfectly  good  until  sulmiitted  to  the  scrutiny  of  some  conveyancer 
for  the  purchaser,  Avho  applies  all  liis  experience  and  all  his  skill 
to  pick  holes  in  it.  If  a  flaw  is  discovered,  it  is  quite  sufiicient 
punishment  for  the  vendor,  in  addition  to  that  misfortune,  to 
have  to  pay  the  expense  of  detecting  it  without  being  subject  to 
the  risk  of  a  jury  taking  into  their  consideration  the  goodness 
of  the  bargain  which  the  purchaser  may  suppose  he  has  lost 
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from  tlie  undervalue  put  upon  the  estate  by  tlie  vendor  himself, 
and  the  resiilt  of  which  might  be  that  the  vendor  would  not 
only  have  the  misfortune  of  finding  that  he  had  bargained  to 
sell  his  estate  under  its  value,  but  that  he  had  to  pay  several 
thousand  pounds  in  addition.  I  must  say  it  would  be  an  un- 
wholesome state  of  the  law  if  that  were  so."  Another  reason 
for  the  distinction  given  in  Baui  v.  FothcrgiU,  L.  R.  7  H.  L. 
158,  viz.,  that  a  man  buys  chattels  to  re-sell,  but  buys  land  to 
keep,  seems  less  well  founded. 

The  exceptions  of  fraud  and  wilful  default  will  be  considered 
lower  down,  p.  1*26. 

An  attempt  was  made  in  the  case  of  IIoj)kiii>i  v.  Graze  brook,  Vendor  not  in 
6  B.  &  0.  31,  to  add  a  further  exception,  viz.,  that  if  the  vendor  Possession  at 

'  1  J  5  time  or  con- 

at  the  time  of  entering  into  the  contract  was  not  in  possession  of  ti'^'Ct. 
the  land,  and  having  merely  contracted  to  purchase  tlie  land 
himself,  did  not  know  whether  he  had  a  title  or  not,  the  pur- 
chaser can  recover  damages  for  the  loss  of  his  bargain.  In  that 
case  the  vendor  sold  property  which  he  had  contracted  to  pur- 
chase, but  which  had  not  been  conveyed  to  him,  nor  had  he 
examined  the  title.  It  turned  out  that  his  vendor  had  no  title, 
and  the  purchaser  was  allowed  damages  for  the  loss  of  his  bar- 
gain. But  Iloplxins  V.  Grazcbroolc,  though  approved  of  in  Robin- 
son V.  Harman,  1  Exch.  850,  must  be  considered  as  overnded  by 
Bain  V.  FothcrgiU,  L.  R.  7  H.  L.  158,  see  pp.  206,  207,  212. 

In  Rohinxon  v.  Ilannan,  1  Exch.  850,  a  tenant  for  life  with- 
out power  of  leasing  agreed  to  grant  a  lease,  and  assured  the 
lessee  that  he  had  power  to  do  so,  well  knowing  that  he  had  no 
such  power.  The  lessee  was  allowed  damages  for  i\iQ  loss  of  his 
bargain.  But  here  the  lessor  acted  fraudulentlj^,  and  the  case 
came  within  the  exceptions  ah'eady  established. 

The  rule  in  Flureaa  v.  ThornhiU  was  held  not  to  apply  in  the 
case  of  a  very  special  agreement,  under  which  the  defendants 
were  to  grant  the  use  of  an  entrance  to  the  plaintiff  in  conside- 
ration of  a  surrender  of  other  leasehold  premises  by  the  plaintiff 
to  the  defendants.  It  appeared  on  the  face  of  the  agreement 
that  the  defendants  had  not  yet  got  any  title,  and  that  no 
abstract  of  title  was  to  be  waited  for,  but  that  the  plaintiff  was 
forthwith  to  execute  his  part  of  the  agreement,  and  that  the 
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plaintifP,  liaving  executed  liis  part,  could  uot  be  afterwards 
restored  to  his  original  position.  The  plaintiff  was  allowed 
damages  for  the  loss  of  his  bargain :  Wall  v.  Citij  of  London 
Heal  PropcHi/  Co.,  L.  E.  9  Q.  B.  240. 

But  if  tlio  ]iuvcliasor  knows  beforehand  of  tlie  defect  in  llio 
vendor's  title  which  may  prevent  the  vendor  from  completing, 
he  will  not  be  allowed  damages  for  the  loss  of  his  bargain :  (rcis 
Light  ami  Coke  Co.  v.  Touso,  35  Cb.  I).  519,  at  pp.  541  —  543. 

The  rule  in  FJtiirau  v.  ThovnhlU  also  applies  where  the  pur- 
chaser's complaint  is  the  delay  of  the  vendor  to  complete.  If 
therefore,  the  delay  is  caused  merely  by  the  state  of  the  vendor's 
title,  the  purchaser  cannot  obtain  damages  for  the  loss  of  any 
profits  which  he  might  have  made  had  tlie  vendor  been  ready  to 
complete  at  once:  see  Uyam  v.  Terry,  25  Sol.  J.  371,  and  liowe 
V.  London  Se/iool  Board,  36  Ch.  D.  G19,  at  p.  623. 

If,  however,  the  vendor's  delay  is  wilful,  damages  for  loss  of 
bargain  will  be  awarded  :  Jaques  v.  Millar,  G  Ch.  D.  153. 

But  a  distinction  has  been  attempted  to  be  drawn  between 
damages  properly  so  called  and  damages  by  way  of  compensa- 
tion, and  in  one  case  damages  by  way  of  compensation  for 
partial  loss  of  bargain  were  given,  though  the  vendor  had  not 
been  guilty  of  fraud  or  wilful  default:  Boyal  Bristol,  c^r.  v. 
Bomaah,  35  Ch.  D.  390,  see  p.  39G.  This  decision  seems  open  to 
question.  The  case  of  Jaques  v.  Millar,  6  Ch.  D.  153,  there 
relied  on,  was  a  case  of  wilful  default. 

The  damages  recoverable  by  the  purchaser  as  the  expenses  of 
and  incidental  to  the  sale  include  (in  addition  to  the  recovery  of 
the  deposit  with  interest :  see  above,  p.  119)  : — 

(a)  Interest  on  the  piu-ehase-money,  if  reasonably  kept  unem- 
ployed pending  the  completion  of  the  contract  {S/ierri/  v.  Okc, 
3  Dowl.  349,  at  p.  361)  ;  or  interest  paid  by  the  purchaser  on 
money  borrowed  by  him  to  complete  the'  purchase  and  kept 
unemployed  :  Jhid.  ]>ut  the  purchaser  cannot  recover  interest 
on  his  purchase-money  for  a  period  beyond  that  fixed  for  com- 
pletion, if  time  is  of  the  essence  of  the  contract,  because  in  such  a 
case  the  purchaser  can  rescind  on  the  date  fixed  for  completion  : 
Metcalfe  v.  Fou-ler,  G  M.  &  W.  830.  In  Hanslip  v.  Paduick, 
5  Esch.  G15,  no  interest  was  allowed  on  the  piu'chase-money 
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borrowed  by  the  purchaser.  It  does  not  appear  when  the 
money  was  borrowed,  but  it  seems  as  if  the  Court  considered 
that  the  contract  was  that  a  good  title  should  be  shown  on  the 
11th  October,  and  the  purchase-money  paid  on  the  29th  Novem- 
ber, that  time  was  of  the  essence  of  the  contract,  and  that,  if  the 
purchaser  raised  the  money  before  the  11th  October,  it  was  only 
his  own  imprudence  that  caused  the  loss,  as  he  should  not  have 
begun  to  act  before  he  had  ascertained  whether  the  vendor 
could  or  could  not  complete  his  contract. 

(b)   The  expenses  of  preparing,  stamping,  and  entering  into  Agreement. 
the  agreement :  Ilcaislip  v.  Pad/rick,  5  Exch.  615. 

(e)  Of  verifying  the  abstract :  Hodges  v.  Lord  Litchfield,  1  Abbtract. 
Bing.  N.  C.  492,  499. 

(d)  Of  searching  for  judgments  :  Ihid.  Searches. 

(e)  Of  investigating  and  endeavouring  to  clear  up  the  title  :  Title. 
WaJkev  V.  Moore,  10  B.  &  C.  416. 

(f)  Of  making  journeys  for  that  purpose  :  Hodges  v.  Lord  Journeys. 
Litchfield,  1  Bing.  N.  C.  492. 

(g)  Of  preparing  the  conveyance  :  Ihid.    But  if  the  purchaser.  Conveyance. 
at  the  time  of  preparing  the  conveyance,  knew  or  had  notice  of 

the  incumbrances,  or  other  defects  on  account  of  which  he  after- 
wards rescinds  the  contract,  he  cannot  recover  the  cost  of  pre- 
paring the  conveyance :  see  Sug.  o62.  And  if  the  purchaser 
prepares  his  conveyance  before  the  title-deeds  are  produced,  he 
cannot  recover  this  expense  if  he  afterwards  rescinds  because  of 
the  non-production  of  the  title-deeds  [Jarmaiii  v.  Lgclstoiie, 
5  Car.  &  P.  172),  although  the  conveyance  was  prepared  in  reli- 
ance on  a  note  written  in  the  margin  of  the  abstract  by  the 
vendor's  solicitor,  stating  that  if  it  should  be  required  they  would 
apply  to  the  solicitor  for  the  original  seller,  in  whose  custody 
the  title-deeds  were  :  Ibid. 

The  pmx'haser  need  not  show  that  he  has  paid,  but  merely  Payment  by 
that  he  is  liable  for  such  expenses  :  liichetrdsoii  v.  Chasoii,  10  ^^^^ 
Q.  B.  756. 

But  such  damages  do  not  include  :  — 

(a)  The  expenses  incurred  by  the  purchaser  previously  to  Previous 
entering  into  the  contract :  Hodges  v.  Lord  Litchfield,  1  Bing  ^^P^"^^^*- 
N.  C.  492,  498. 
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(b)  The  expense  of  a  survey  made  by  him  before  examining 
the  title :  Uodycs  v.  Lonl  Litchfield,  1  Bing.  N.  C.  492,  498. 

(c)  The  expense  of  a  conveyance  cbawn  in  anticipation :  Ibid. 

(d)  Tlie  expense  of  raising  the  purchase-money :  Jlaiifdip  v. 
radx-ivl;  5  Exch.  015. 

(e)  Loss  through  selling  out  stock  :  Flnrcaii  v.  Tliondiill, 
2  W.  Bl.  1078. 

(f)  The  expense  of  forming  and  registering  a  company  for 
the  purpose  of  carrying  on  certain  works  on  the  land  :  Jlaii.s/ip 
V.  Padicicl-,  0  Exch.  615. 

(g)  In  the  case  of  a  lessee  with  option  of  purchase,  the  ex- 
penses of  improving  the  land  before  exercising  the  option,  or 
examining  the  title:  W())'tJii)i(jf(»i  v.  Warrington,  8  C.  B.  1-34. 
Or  of  ropairlug  a  house :  Brcdt  v.  EUix,  Sug.  App.  No.  5,  p.  812. 

(h)  The  expense  of  preparing  a  conveyance  after  the  discovery 
of  a  defect  in  the  title :  Pounscft  v.  Fuller,  17  C.  B.  660. 

(i)  Expenses  incurred  in  furtlier  negotiations  :  >S'//.y'.s  v.  Wild, 
y2  L.  J.  Q.  B.  375. 

(j)  The  costs  of  an  abortive  sub-sale :  Walker  v.  3foore,  10 
B.  &  0.  416. 

(k)  The  costs  incurred  by  the  purchaser  in  defending  an 
action  for  specific  performance  brought  by  the  vendor  and  dis- 
missed without  costs :   Grai/  v.  Fotrlcr,  L.  E.  8  Exch.  249. 

(1)  The  difference  between  the  party  and  party  costs,  and  the 
solicitor  and  client  costs  incurred  by  the  purchaser  in  an  action 
for  specific  performance  brought  by  the  vendor  and  dismissed 
with  costs :    nodge-s  v.  Lord  Litchfield,  1  Bing.  N.  0.  492,  500. 

Or  (m)  the  costs  of  an  action  for  specific  performance  brought 
by  the  purchaser  and  dismissed  without  costs  on  the  ground  of 
a  defect  in  the  vendor's  title  known  to  the  purchaser  before  he 
brought  his  action  :  Maiden  v.  Fijmn,  11  Q.  B.  292. 


Da)rta(jcs  in  case  of  Vendor's  Fraud  or  iril/'ul  refusal  to  complete. 

Fraud.  If  the  vendor  has  acted  fraudulently,  the  purchaser  may,  in 

addition  to  the  expenses  actually  incurred  by  him,  recover 
damages  for  the  loss  of  his  bargain.  Even  the  completion 
of    the   purchase   will  not,   in  such    a   case,    disentitle  him  to 
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this  relief.  As  to  what  constitutes  fraud,  see  Chapter  IX., 
pp.  86,  87. 

If  the  vendor  wilfully  refuses  to  complete,  the  purchaser  may,  Wilful 

1  •        o  -n  r>  1    '       -  1'        refusal. 

instead  of  sumg  hmi  for  specific  performance,  brmg  an  action 
for  damages,  and  in  such  action  will  recover  the  expenses  he  has 
incurred,  and  also  damages  for  the  loss  of  his  bargain  :  Engell  v. 
Fitch,  L.  E.  3  Q.  B.  314;  4  Q.  B.  659  ;  Godicia  v.  Franci!^,  L.  R. 
5  0.  P.  295.  Or  the  purchaser  may  sue  for  specific  performance, 
together  with  damages  for  the  loss  of  possession,  from  the  date 
fixed  for  completion  or  giving  of  possession  :  Jaqucs  v.  Millar, 
G  Ch.  D.  153. 

The  judgment  of  Lord  Chelmsford  in  Bain  v.  FothergiU,  L.  R. 
7  H.  L.  158,  at  p.  207,  throws  doubt  upon  the  rule  that  the 
vendor's  wilful  default  wdll  entitle  the  purchaser  to  damages  for 
the  loss  of  his  bargain,  and  lays  it  down  that  it  is  only  in  an  action 
of  deceit  that  such  damages  can  be  obtained.  This  was,  how- 
ever, only  obiter  dictum;  and  the  decisions  of  EngcllY.  FitcJt  and 
Jaqucs  V.  Millar  are  opposed  to  it. 

The  measure  of  damages  for  a  breach  of  contract  was  given  Measure  of 
in  Godwin  v.  Francis,  L.  R.  5  C.  P.  295,  as  "  damages  which  '  ° 
naturally  flow  from  the  breach  of  the  contract."  A  more  elaborate 
definition  was  attempted  in  Hadley  v.  Baxendale,  9  Exch.  341,  at 
p.  354  :  "Such  damages  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.e.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it."  This  definition  is,  however,  open  to 
the  objection  that  parties,  when  contracting,  do  not  usually  con- 
template a  breach  (see  per  Fry,  J.,  in  Jaqucs  v.  Millar,  6  Ch.  D. 
153,  at  p.  158),  and  that  it  is  not  fair  that  the  amount  of 
damages  should  depend  in  any  way  on  the  mental  capacity  of 
the  parties  contracting.  The  "contemplation"  mentioned  was 
probably  intended  to  refer  not  to  a  breach  or  to  damages  for 
a  breach,  but  to  the  consequences  of  the  contract,  if  performed, 
and  the  acts  to  be  done  by  the  parties  in  reliance  on  the  contract. 

Prima  facie,  the  measure  of  damages  for  the  loss  of  the  bar- 
gain is  the  difference  between  the  contract  price  and  the  market 
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price  at  the  time  of  the  Lreach  of  tlie  contract,  /.  c,  at  the  time 
fixed  for  completion. 

In  the  case  of  a  Lreach  of  contract  to  grant  a  lease,  the  measure 
of  the  damages  for  the  loss  of  the  bargain  would  seem  to  be  the 
market  value  of  the  lease  :  Speddiiig  v.  NcvcJl,  L.  E.  4  C.  P.  212. 

In  the  absence  of  other  evidence,  the  price  at  -which  the  pur- 
chaser bargains  to  re-sell  is  taken  to  be  the  market  price  at  the 
time  fixed  for  completion,  or,  as  it  is  sometimes  put,  the  time  of 
the  breach  of  the  contract :  EmjcU  v.  Fifch,  T..  Pv.  3  Q.  B.  314; 

4  Q.  B.  659. 
In  the  absence  of  this  and  other  evidence,  the  price  at  which 

the  vendor  afterwards  sells  the  property  is  taken  to  be  the 
market  price  at  the  time  of  the  breach  :  Godaiii  v.  Frcotcis,  L.  R. 

5  C.  P.  295. 
In  the  case  of  property  recpiirod  by  the  purchaser  for  carrying 

on  his  business,  the  Court  will,  in  the  case  of  the  vendor's  wilful 
refusal  to  complete,  not  only  decree  specific  performance,  but 
give  damages  to  the  purchaser  for  the  loss  he  has  incurred 
through  not  being  able  to  carry  on  his  business  on  the  property 
since  the  day  fixed  for  possession.     Thus,  in  Jaques  v.  3Ii7/(/r, 

6  Ch.  D.  153,  the  Couit  decreed  specific  performance  of  an 
agreement  to  grant  a  lease,  and  awarded  250/.  in  respect  of  loss 
of  profits  which  the  plaintiff  might  have  made  in  his  business  if 
the  defendant  had  not  wilfully  refused  to  grant  him  a  lease. 

Cost  of  resale.  From  Spv(ldi)i(j  V.  NcvcU,  Ij.  p.  4  C.  P.  212,  it  would  seem 
that  the  expenses  incurred  by  a  purchaser  in  connection  with  a 
sub-sale  are  not  recoverable  as  damages  against  the  vendor,  unless 
it  can  be  taken  to  have  been  in  the  contemplation  of  the  parties 
at  the  time  of  the  agreement  that  a  resale  should  take  place 
(/.  c,  take  place  before  the  completion  of  the  original  jiurchase). 
In  that  case  a  lessee  had  agreed  with  the  lessor's  brother,  acting 
(but  without  authority)  as  the  lessor's  agent,  for  a  renewal  of 
the  lease  ;  it  was  held  that  the  lessee  was  entitled  to  recover 
against  the  lessor's  brother  the  value  of  the  new  lease,  but  not 
the  damages  which  she  had  had  to  pay  to  an  assignee  of  her 
interest  in  the  new  lease,  or  the  costs  which  she  had  paid  and 
incurred  in  an  action  for  damages  by  such  assignee. 

Loss  on  live  In  Goduiii  V.  Froiicis,  L,  P.  5  C.  P.  295,  the  purchaser  was 

stock  bought 
by  purchaser 
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not  allowed  to  recover  tlie  loss  incurred  by  him  on  the  re-sale  of 
horses,  &c.,  which  he  had,  before  taking  possession  or  investi- 
gating the  title,  bought,  in  order  to  stock  the  land  with. 

The  measure  of  damages  in  an  action  against  an  agent  who  Agent, 
contracted  without  authority  is  the  same  as  in  an  action  against 
the  principal  for  refusing  to  carry  out  the  agreement :  Sjjedding 
V.  Kcirll,  L.  R.  4  C.  P.  212;  see  also  Godicin  v.  Frcoicis,  L.  R. 
5  C.  P.  295. 

Procedure. 

Originally  a  piu'chaser  who  wished  to  recover  damages  had  to  Procedure. 
bring  an  action  at  common  law,  in  which,  instead  of  rescinding, 
he  affirmed  the  contract,  and  claimed  damages  for  the  vendor's 
breach  thereof.  The  courts  of  equity  either  had  no  jurisdiction 
to  award  damages,  or  refused  to  exercise  it.  See  GailUm  v.  Stone, 
14  Ves.  128,  and  Sainshurij  v.  Jones,  5  My.  &  Cr.  1. 

Lord  Cairns'  Act  (21  &  22  Yict.  c.  27),  which  empowered  the  LorJCuirns' 
Court  of  Chancery  in  its  discretion  to  award  damages,  either  in 
addition  to,  or  in  substitution  for,  specific  performance,  in  all 
cases  where  the  Court  had  jurisdiction  to  decree  specific  perform- 
ance, applied  only  to  cases  where  the  person  asking  for  damages 
claimed,  and  was  entitled  to,  specific  performance,  and  did  not 
enable  the  Court  of  Chancery  to  award  damages  in  an  action  of 
rescission,  or  where  the  Court  had  no  jurisdiction  to  decree 
specific  performance.  The  jurisdiction  wliich  Lord  Cairns'  Act 
conferred  still  subsists,  notwithstanding  the  repeal  of  that  Act 
effected  by  the  Act  of  46  &  47  Yict.  c.  49.  See  sect.  5  of  the 
latter  Act,  and  Saycrs  v.  Collyer,  28  Ch.  Div.  103. 

The  effect  of  the  Judicature  Act,  1873,  s.  24  (7),  is  to  give  the  Judicature 
Chancery  Division  the  same  jurisdiction  to  award  damages  as  g  24  (7).  ' 
was  exercised  by  the  courts  of  common  law,  but  not  any  wider 
jurisdiction  :  Lavery  v.  PursseU,  57  L.  J.  Ch.  570.  Where  a 
court  of  common  law  would  have  awarded  damages  for  loss  of 
bargain,  as  in  the  case  of  the  vendor  wilfully  refusing  to  com- 
plete, the  Chancery  Division  will  grant  the  same  relief  :  Jaques 
V.  Millar,  6  Ch.  D.  153  (where  the  purchaser  got  a  decree  for 
specific  performance  and  also  damages  for  the  period  during 
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which  the  vendor  had  kept  the  purchaser's  business  at  a  stand- 
still by  refusing  to  complete). 

The  purchaser  may  also  recover  damages,  but  not  damages 
for  the  loss  of  his  bargain,  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874  {Re  ILo-g reaves  and  Thompnon^  32  Ch.  Div. 
454),  even  though  the  summons  has  been  taken  out  by  the 
vendor :  m(j(jln>^  v.  Percical,  59  L.  T.  N.  S.  213.  And  the 
Court  will  declare  that  the  purchaser  is  entitled  to  a  lien  for  such 
damages  on  the  vendor's  interest  in  the  property  :  Iliid.  Where 
the  gi'ound  for  relief  is  the  vendor's  misrepresentation,  and  not 
a  mere  defect  in  his  title,  it  has  been  held  that  such  a  case  is 
witliin  the  exception  in  sect.  9  of  the  Vendor  and  Purchaser 
Act,  1874,  and  the  Comi  has  refused  to  order  the  payment  by ' 
the  vendor  of  damages  (/.  c,  the  purchaser's  actual  expenses) 
and  return  of  the  deposit :  Re  Dacis  and  Cavei/,  58  L.  J.  Ch.  143. 
But  this  decision  is  oj^eu  to  doubt,  since  the  payment  of  damages 
and  return  of  tlic  deposit  was  not  dependent  on  the  decision  of 
a  "  question  affecting  the  existence  or  validity  of  the  contract," 
as  these  words  refer  to  the  existence  of  the  contract  before  the 
litigation  is  commenced,  and  the  validity  of  the  contract  in  its 
inception  (see  p.  317,  below),  not  to  the  right  of  the  purchaser 
to  rescind  an  existent  contract  which  is  valid  until  rescinded. 

In  order  to  obtain  damages  for  the  vendor's  fraud  the  pur- 
chaser must  allege  fraud  in  the  pleadings  :  Redgrave  v.  Hard, 
20  Ch.  Div.  at  p.  12.  This  is  a  survival  of  the  old  rule,  that  the 
vendor's  fi'aud  would  entitle  the  purchaser  to  recover  damages 
for  the  loss  of  his  bargain  only  in  an  action  of  deceit.  See  re- 
marks in  SikesY.  Wild,  1  B.  &  S.  594,  approved  by  Lord  Chelms- 
ford in  Bain  v.  FofhvrgiU,  L.  E.  7  II.  L.  at  p.  206. 

AVhen  damages  are  awarded,  either  an  inquiry  in  chambers 
is  directed  as  to  the  amount  (Seton,  p.  1285),  or  damages  arc 
assessed  by  the  judge  at  the  trial  of  the  action  :  Jaqiies  v.  Millar, 
6  Ch.  D.  153. 
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CHAPTER  XVII. 

COMPENSATION. 

The  Court  will,  at  the   desire   of    the   vendor,  decree   partial  Compensation 
performance  with  compensation  if  the  misdescription  was  non-  desire, 
essential  (and  if  compensation  can  be  fairly  assessed),  although 
the  purchaser  would  prefer  to  abandon  the  contract. 

"It  is  much  too  late  to  contend  that  every  variation  from  the 
description  will  enable  a  man  to  resist  the  performance.  The 
principle  is,  that  if  he  gets  substantially  that  for  which  he 
bargains,  he  must  take  a  compensation  for  a  deficiency  in 
value  " :  per  Grant,  M.  R.,  in  JDycr  v.  JIargravc,  10  Yes.  at 
p.  507. 

The  words  "  if  compensation  can  be  fairly  assessed  "  are  If  it  can  be 
perhaps  superfluous,  since  the  impossibility  of  assessing  compen-  assessed, 
sation  would,  of  itself,  prove  that  the  misdescription  is  an 
"  essential "  one.  But  the  words  are  often  used  by  the  Court. 
Thus,  in  Magen Ill's  v.  Fallon,  2  Moll,  at  p.  588,  per  Hart,  L.  C, 
"  If  substantially  the  purchaser  can  have  the  thing  contracted 
for,  a  slight  variation  in  the  qualifications  of  it  wall  not  disable 
the  vendor  from  having  a  decree  for  specific  performance  when 
compensation  can  be  made  pecuniarily  for  the  difference."  See, 
as  to  the  possibility  of  assessing  compensation,  pp.  139  to  154. 

There  are  two  cases  in  which  it  seems  to  have  been  thought  Indemnity, 
that  the  purchaser  might  be  compelled  to  take  an  indemnity  for 
a  non-essential   defect :     Wood  v.   Bcrnal,   19   Ves.   220,  and 
Ilakoi/  V.  Grant,  13  Ves.  73.     See,  however,  p.  157,  below,  as  to 
an  indemnity  being  forced  on  a  purchaser. 

The  Court  will,  at  the  desire  of  the  purchaser,  decree  partial  Compensation 
performance  with  compensation,  although  the  misdescription  was  desire, 
one  which  would  usually  be  regarded  as  essential,  and  oven 
though   the   vendor   would   prefer    to   abandon   the   contract ; 
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provided  that  the  misdescription  was  cnntainod  in  the  -wiitten 
contract,  and  that  compensation  can  he  assessed.  If  the  mis- 
description Avas  not  contained  in  the  written  contract  the 
purchaser's  only  remedy  is  rescission.  See  p.  101.  If  the 
misdescription  was  contained  in  the  written  contract,  but 
compensation  cainiot  be  assessed,  the  purchaser  may  rescind  [or 
may,  if  he  prefer  it,  accept  an  indemnity  :  but  see  p.  1  •">•">]. 

The  principle  enunciated  in  the  above  rule  is  thus  laid  down 
by  Lord  Eldon  in  Mortloclc  v.  BuUcr,  10  Ves.  291,  at  p.  315: 
"  If  a  man  having  partial  interests  in  an  estate  chooses  to  enter 
into  a  contract,  representing  it,  and  agreeing  to  sell  it,  as  his  own, 
it  is  not  competent  to  him  afterwards  to  say,  though  he  has 
valuable  interests  he  has  not  the  entire!}',  and  therefore  the 
purchaser  shall  not  have  the  benefit  of  his  contract.  For  the 
purpose  of  this  jurisdiction  {i.e.,  specific  performance),  the 
person  contracting  under  those  circumstances  is  bound  by  tlie 
assertion  in  his  contract,  and  if  the  vendee  chooses  to  take  as 
much  as  he  can  have,  he  has  a  right  to  that  and  to  an  abatement ; 
and  the  Court  will  not  hear  the  objection  by  the  vendor  that 
tlio  purchaser  cannot  have  the  whole." 

Owner  of  If  the  vendor  is  entitled  only  to  an  undivided  moiety  of  the 

property,  the  entirety  of  which  he  contracts  to  sell,  the  purchaser 
may  compel  him  to  convey  his  moiety  on  payment  of  haK  the 
purchase-money  :  IIoopcv  v.  Smart,  18  Eq.  683. 

Anrreement  The  same  principle  is  followed  in  the  case  of  an  agreement  to 

grant  a  lease  :  see  Leslie  v.  CrommeUn,  Ir.  E.  2  Eq.  134.  "  If 
the  landlord,  from  the  limited  extent  of  his  estate  or  power,  is 
unable  to  give  in  point  of  duration  a  lease  for  the  whole  interest 
which  he  agreed  to  give,  then  if  the  intended  lessee  is  willing  to 
take — for  it  cannot  be  forced  upon  him — the  interest  wliich  the 
landlord  can  give,  the  latter  must  grant  a  lease  to  the  full 
extent  Avhich  his  estate  or  power  authorizes,  and  compensation 
will  be  made  by  this  Court  to  the  lessee  for  any  loss  that  he 
may  have  sustained  by  reason  of  the  agreement  not  being  carried 
out  to  its  full  extent."  In  Burrow  v.  Scammell,  19  Ch.  D.  175, 
a  contract  to  grant  a  lease  of  a  house  by  a  person  who  was 
entitled  only  to  an  undivided  moiety,  was  enforced  to  the  extent 
of  that  moiety,  with  an  abatement  of  the  rent. 


COMPENSATION. 


I3;j 


The  rule  applies  also  where  the  vendor  has  given  an  under-  Undertaking 
taking  which  he  is  unahle  to  perform.  In  Peacock  v.  Feiison,  11 
Beav,  355,  upon  the  sale  of  leaseholds,  the  vendor  undertook  to 
make  a  road,  but  was  unable  to  carrj'  out  his  undertaking  with- 
out causing  a  forfeiture  of  the  lease  ;  he  was  compelled  to  convey, 
with  an  abatement  of  the  purchase-money. 

When  two  persons  agree  to  sell  property  as  tenants  in  com-  Joint  vendor 
mon,  and  it  turns  out  that  one  of  them  has  no  title  to  his  share, 
the  other  of  them  will  be  compelled,  at  the  instance  of  the  pur- 
chaser, to  convey  his  share,  with  an  abatement  of  the  purchase- 
money,  in  the  proportion  which  the  share  with  the  defective  title 
bears  to  the  share  conveyed :  Iforrocks  v.  High//,  9  Oh.  D.  180. 

The  purchaser  has  the  same  equity  against  a  third  person  Third 
purchasing  from  his  vendor  with  notice  of  the  first  purchaser's 
contract.  Thus,  in  Barnes  v.  JJ^ood,  8  Eq.  424,  B.  agreed  to 
purchase  from  S.  the  fee  simple  in  certain  land.  It  turned  out 
that  S.  had  only  an  estate  piir  autre  vk\  with  remainder  to  his 
wife,  and  the  wife  refused  to  convey  her  interest.  Afterwards, 
knowing  of  B.'s  contract,  W.  purchased  from  S.,  and  took  a 
conveyance  from  S.  and  his  wife.  It  was  held  that  W.  was 
bound  to  convey  to  B.  S.'s  estate  pur  autre  vie,  the  purchase- 
money  to  be  paid  by  B.  being  abated  to  the  extent  of  the  value 
of  the  estate  of  S.'s  wife  in  remainder. 

If  the  purchaser  knows  the  facts  beforehand,  and  the  vendor  Purchaser's 
has  not  misled  him  in  any  way,  the  vendor  will   not  be  com-  ° 

pelted  to  partial  performance  with  an  abatement  of  the  purchase- 
money.     See  Chapter  VI.  p.  54  ;  and  Chapter  XXVI.  p.  207. 

Thus,  in  Castle  v.  Wilkiiisou,  5  Ch.  534,  A.,  and  B.,  his  wife, 
agreed  by  writing,  not  under  seal  or  acknowledged,  to  sell  B.'s 
land,  described  as,  "All  that  the  moiety  of  A.,  and  B.,  his 
wife,  in  right  of  B.,  of  and  in,  &c." ;  and  B.  afterwards  refused 
to  convey.  The  purchaser  was  held  not  entitled  to  a  conveyance 
by  A.  of  all  his  interest,  with  an  abatement  of  the  purchase- 
money,  because  the  purchaser  know  that  he  was  contracting  to 
pui'chase  the  wife's  property,  and  could  only  get  what  she  was 
willing  to  convey.  If  in  this  case  A.  had  agreed  to  sell  the  fee 
simple,  and  had  not  informed  the  purchaser  that  the  property 
was  his  wife's,  the  Court  would  have  decreed  partial  performance 
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(/.  c,  conveyance  of  A.'s  estate  for  the  joint  lives  of  himself  and 
his  ■wife,  and  his  estate  by  the  cui-tesy)  with  compensation,  unless 
it  was  found  impossible  to  assess  the  amount  of  compensation  (as 
to  Avhieli  see  below,  p.  139). 

Notice  that  the  vendor  has  not  the  fee  may  bo  excluded  by  an 
express  undertaking  by  the  vendor  to  procure  the  concuiTcnce  of 
all  necessary  parties.  Thus,  in  Barker  v.  Co.r,  4  Ch.  D.  4G4, 
where  the  vendor  had  stipulated  that  the  property  was  "  settled 
to  such  uses  as  he  and  his  wife  should  jointly  appoint,  and  that 
the  vendor  would  procure  a  proper  assurance  to  be  executed  by 
all  proper  parties  "  ;  and  where,  subject  to  such  appointment,  the 
wife  was  entitled  for  life,  remainder  to  tlie  vendor,  the  purchaser 
was,  on  the  refusal  of  the  wife  to  convey  her  life  interest,  held 
entitled  to  partial  performance,  with  compensation. 
Trustees.  The  rule  laid  down  at  p.  131  is  subject  also  to  the  general  rule 

that  if  the  vendors  are  trustees  who  have  no  power  to  sell,  or 
who  conduct  the  sale  in  such  a  manner  that  tlie  sale,  if  carried 
out,  would  be  a  breach  of  trust,  the  Court  will  not,  even  at  the  in- 
stance of  the  purchaser,  compel  the  trustees  to  complete.  In  Ord 
V.  JVoel,  0  Madd.  438,  at  p.  440,  Leach,  Y.-C,  says :  "  If  trustees 
or  those  who  act  by  their  authority  fail  in  reasonable  diligence ; 
if  they  contract  under  circumstances  of  haste  and  improvidence  ; 
if  they  make  the  sale  with  a  view  to  advance  the  particular  pur- 
poses of  one  party  interested  in  the  execution  of  the  trust  at  the 
expense  of  another  party,  a  court  of  equity  will  not  enforce  the 
specific  performance  of  the  contract."  In  Ilortloek  v.  BuUer,  10 
Ves.  292,  a  tenant  for  life  selling  as  agent  for  the  trustees  fixed 
the  amount  of  the  purchase-money  without  being  infonned  by 
the  auctioneer  of  the  result  of  a  re- valuation  of  the  property, 
which  showed  that  the  property  was  worth  5,000/.  more  than 
was  at  first  supposed.  Upon  hearing  of  the  re-valuation,  the 
trustees  refused  to  adopt  the  contract  of  the  tenant  for  life,  and 
the  Court  held  that  they  could  not  be  compelled  to  complete,  as 
the  sale  would,  under  the  circumstances,  be  a  breach  of  trust. 

Where  trustees  have,  through  want  of  reasonable  diligence, 
misdescribed  the  property,  or  neglected  to  guard  against  defects 
of  title  by  properly-drawn  conditions,  the  Court  will  not  grant 
compensation  to  the  purchaser,  even  though  there  is  a  condition 
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for  compensation.  See  White  v.  Cuddon,  8  CI.  &  F.  7QQ,  at 
p.  797.  Of  that  case  Lord  Campbell  says  :  "  The  consideration 
that  they  sold  as  trustees  is  enough  to  show  that  specific  per- 
formance, making  compensation,  ought  not  to  have  been  decreed. 
It  is  an  implied  condition  that  trustees  to  sell  will  use  all  reason- 
able diligence  to  obtain  the  best  price."  The  proposition  stated 
in  Dart,  p.  158,  that  "where  the  vendors  are  trustees  they  are 
not  justified  in  allowing  compensation  for  their  own  errors"  is 
rather  too  wide.  If  the  error  of  the  trustees  was  not  caused  by 
a  want  of  reasonable  diligence,  the  Court  will  allow  compensa- 
tion to  the  purchaser  or  enforce  the  trustee's  contract  to  give 
compensation.  In  Croi}ipfo)i  v.  Lord  Melbourne,  5  Sim.  353,  a 
contract  by  trustees  to  give  compensation  was  enforced  by  the 
Court.  In  HiU  v.  Buckle f/,  17  Yes.  394,  partial  performance 
with  compensation  was  enforced  against  trustees  whose  agent 
had  misstated  the  acreage  of  the  property.  In  that  case  it  is 
even  doubtful  whether  the  agent  had  acted  with  reasonable 
diligence,  and  there  was  no  condition  for  compensation. 

In  Dunn  v.  Flood,  28  Ch.  Div.  586,  a  condition  allowing 
compensation  was  said  to  be  a  usual  condition.  See  further, 
Chapter  XXXVII.,  p.  365. 

Where  a  partial  owner  contracts   to    sell    on   behalf  of   the  Agent  who  is 
.     „         .  J 1     J  1       •  J        1  •         partial  owner, 

trustees,  without  informing  the  pui'chaser  that  ho  is  contracting 

merely  as  agent,  it  would  seem  that,  on  the  refusal  of  the 
trustees  to  carry  out  the  sale,  the  purchaser  cannot  compel  the 
partial  owner  to  convey  his  interest,  making  an  abatement  of 
the  purchase-money.  In  Mortlocic  v.  Buller,  10  Yes.  292,  the 
partial  owner,  who  was  equitable  tenant  for  life,  contracted  to 
sell  not  as  owner,  but  as  agent  for  the  trustees,  who  either  had 
not  given  him  authority  to  act,  or  would,  under  the  circum- 
stances of  the  case,  if  the  sale  were  completed,  be  committing  a 
breach  of  trust,  so  that  the  Court  could  not  enforce  the  contract 
against  them.  The  Court  also  refused  to  enforce  it  so  far  as 
concerned  the  partial  interest,  with  abatement  for  the  deficiency, 
on  the  ground  that  the  partial  owner  intended  not  to  sell  as 
owner,  but  as  agent  for  the  trustees. 

The  vendor  will  not  be  ordered  to  convey  his  partial  interest  Prejudicial  to 
where  this  order  might  be  prejudicial  to  the  interests  of  a  third 
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person  interested  in  tlio  property,  and  towards  wliom  tlio  vendor 
stands  in  a  fiduciary  or  quasi-fiduciary  relation. 

Thus,  in  llio))i<ix  V.  Jhrinf/,  1  Keen,  729,  where  the  vendor 
had  merely  a  life  estate  under  a  settlement,  Avithout  impeach- 
ment of  -waste,  with  remainder  to  his  sons  in  tail  male,  the 
Court  refused  to  compel  him  to  convey  this  partial  interest,  as 
the  conveyance  might  be  injurious  to  the  remaindermen  by 
putting  it  into  the  power  of  a  stranger  to  commit  waste. 

So,  where  one  of  three  trustees,  who  was  also  beneficially 
entitled  to  one-fifth  of  the  property,  contracted  to  sell  the 
entirety,  expecting  the  other  trustees  would  join,  on  their  refusal, 
he  was  not  compelled  to  convey  his  own  one-fifth,  on  the  ground 
that  it  was  trust  property,  and  it  might  have  injured  the  other 
cestitia  que  fnisf  by  causing  a  severance :  NayJor  v.  GoodaU^  47 
L.  J.  Ch.  53. 

Fraud  on  The  Coui't  wiU  not  compel  partial  performance  of  a  contract 

to  lease,  wliioh,  if  specifically  performed,  would  have  been  a 
fraud  on  a  power  (at  all  events,  where  the  lessee  is  aware  of  the 
facts  of  the  case). 

In  Ilatuctt  V.  YeiliUitg,  2  Sell.  &  L.  549,  the  lessor,  who  was, 
as  the  lessee  knew,  tenant  for  life,  with  a  limited  power  of 
leasing,  had  contracted  to  grant  a  lease  for  twenty-one  years, 
and  a  further  lease  for  twenty-one  years  at  any  time  during  his 
life.  The  Court  refused  to  decree  partial  performance,  i.e.,  the 
granting  of  a  lease  for  forty-two  years  if  the  vendor  should  so 
long  live,  on  the  ground  that  the  original  contract,  if  cariied 
out  in  its  integrity,  would  liave  been  a  fraud  on  the  power. 

Hardship.  The  Court  sometimes  refuses  to  decree  j)artial  performance 

with  abatement  on  the  ground  of  hardship  to  the  vendor.  The 
ground  of  the  refusal  is,  in  the  cases  themselves,  put  on  the 
ground  of  "  mistake,"  meaning  probably  what  is  usually  called 
"common  mistake"  (see  Chapter  YIII.,  p.  78),  as  in  Earl  of 
Dufhain  v.  Legard,  34  Beav.  611  ;  or  on  the  ground  of  the  extent 
of  the  error  or  deficiency,  as  in  Wheat leij  v.  Slade,  4  Sim.  12G. 
In  Earl  of  DurJiam  v.  Legard,  the  vendor  had  described  his 
property  as  containing  21,750  acres,  wlien  it  only  contained 
about  half  that  quantity ;  the  rental  was  accurately  stated,  and 
the  vendor  fixed  the  price  by  the  rental ;  the  purchaser  w^as  not 
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allowed  to  insist  on  partial  performance  witli  an  abatement.  In 
Wheatk'i/  v,  Shtde,  wliicli  was  decided  on  a  motion  to  dissolve  an 
ex  parte  injunction,  Sliadwell,  V.-C,  held  that  the  defendants, 
who  were  entitled  to  nine-sixteenths  of  an  estate,  and  had, 
through  mistake,  contracted  to  sell  the  whole,  could  not  be 
compelled  to  convey  their  interest  with  an  abatement,  especially 
as  there  was  a  lien  on  their  interest  which  would  exhaust  nearly 
all  the  purchase-money.  The  Vice- Chancellor  thought  that  the 
ordinary  rule  would  not  apply  "  where  a  large  portion  of  the 
estate  cannot  be  conveyed."  In  Maic  v.  TopJiain,  19  Beav.  576, 
Romilly,  M.  li.,  without  giving  any  reasons,  refused  to  enforce 
specific  pei'formance  with  an  abatement,  the  vendor  having  only 
three  undivided  fourths  of  what  she  purported  to  sell. 

More  recent  decisions,  however,  show  that  the  magnitude 
of  the  deficiency  is  not  a  sufficient  reason  for  deviating  from 
the  general  rule  that  a  purchaser  is  entitled  to  partial  perform- 
ance with  abatement,  if  abatement  can  be  fairly  assessed.  In 
Hooper  v.  Smart,  18  Eq.  683,  the  vendors,  who  were  entitled 
only  to  an  undivided  moiety  of  the  property,  the  entirety  of 
which  they  had  agreed  to  sell,  were  compelled  to  convey  their 
moiety,  the  purchase-money  being  abated  to  one-half.  In  that 
case  the  vendors  could  not  complain  of  hardship,  because  they 
would  probably  not  have  obtained  so  good  a  price  if  they  had 
been  selling  their  moiety  as  an  "undivided  moiety,"  In 
Horrochs  v.  Bighfj,  9  Ch.  D.  180,  R.  and  L.  contracted  to  sell 
for  200/.  a  leasehold  public-house,  wliich  they  claimed  to  be 
entitled  to  as  tenants  in  common  subject  to  a  mortgage  for  400/. 
On  examining  the  title,  the  purchaser  discovered  that  L.  had  no 
interest,  and  that  R.  was  entitled  to  a  moiety  subject  to  a 
mortgage,  on  which  240/.  remained  due.  Partial  performance 
with  abatement  was  decreed  against  E,.  at  the  instance  of  the 
purchaser,  although  the  abatement  swallowed  up  the  whole  of 
the  purchase-money  payable  to  R.  There  was  no  hardship 
here,  because,  though  E.  received  no  purchase-money,  he  was 
practically  relieved  from  the  mortgage  debt,  and  from  his 
liability  under  the  covenants  in  the  lease. 

In  Great  Northern  liaihcatj  and  Sanderson,  25  Ch.  D.  788,  land 
was  sold  "free  from  incumbrances"  for  868/.     It  was  after- 
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■wards  discovered  tliat  the  land  was  suLjeot  to  a  perpetual  rent- 
charge  of  G3/.  Ou  the  application  of  the  purchaser  that  the 
Tendor  should  be  ordered  under  the  Conveyancing  Act,  1881, 
sect.  5,  to  paj  money  into  Court  to  discharge  the  incumbrance, 
Pearson,  J.,  refused  to  make  the  order,  partly  on  tlio  ground 
that  tlie  sum  required  to  discharge  the  incumbrance  would  be 
nearly  three  times  the  amount  of  the  purchase-money,  and  it 
would  be  inflicting  a  hardship  on  them  to  enforce  the  contract. 
In  that  case  the  vendors  were  entitled  to  rescind  imder  a  con- 
dition for  rescission. 
What  is  There  is  not  sufficient  authority  to  make  it  possible  to  lay 

down  with  any  certainty  what  constitutes  hardship  in  the 
estimation  of  the  Court.  Perhaps  it  is  advisable  that  some 
elasticity  should  be  retained  in  such  matters,  and  this  may  be 
the  reason  why  the  Court  is  in  the  habit  of  reminding  itself 
that  the  relief  by  way  of  specific  performance  is  in  the  discretion 
of  the  Court.  As  has  been  already  said,  the  extent  of  the  error 
does  not  necessarily  involve  hardship,  nor  does  the  fact  that  a 
mistake  has  been  committed.  It  may  be  suggested  that  the 
case  of  a  deficiency  in  acreage  is  more  likely  to  be  one  of  hard- 
ship than  is  the  case  of  a  defect  in  title  to  part  of  the  property, 
because  in  the  first  the  vendor  has  to  convey  the  whole  estate 
with  an  abatement  of  purchase-money,  even  though  when  con- 
tracting he  fixed  the  purchase-money  by  reference  to  the  rental 
or  to  the  price  Iip  paid  when  he  purchased,  but  in  the  second  he 
conveys  only  that  part  of  the  property  to  which  he  has  a  good 
title,  getting  a  fair  price  for  it  and  retaining  the  other  part,  his 
title  to  which  is  defective.  Another  distinction  is  suggested, 
viz.,  that  the  Court  is  more  likely  to  relieve  the  vendor  if  his 
mistake  consists  of  an  inadvertent  misdescription,  than  where  his 
mistake  is  as  to  the  size,  quality,  &c.  of  the  land,  which  is  the 
subject-matter  of  the  contract.  Thus,  given  a  piece  of  land 
containing  100  acres;  now,  if  the  vendor,  knowing  that  the 
land  contains  100  acres,  yet  by  inadvertence,  or  still  more  by  his 
agent's  blunder,  describes  it  as  containing  200  acres,  it  would  be 
a  hardship  if  the  purchase-money  were  reduced  to  one-half, 
because  the  vendor  probably  accepted  the  purchase-money 
offered,  or,  if  selling  by  auction,  fixed  the  reserved  price,  by 
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reference  to  tlie  acreage  known  to  liim.  But  if  the  vendor 
imagining-  the  land  to  be  200  acres  in  extent,  so  describes  it, 
there  would  seem  to  be  no  hardsliip  in  reducing  the  purchase- 
money  to  one-half  upon  discovering  that  the  land  itself  con- 
tained only  one-half,  unless  it  could  bo  sliown  that  the  vendor 
fixed  the  price  otherwise  than  by  reference  to  the  acreage. 
This  distinction  appears  to  be  supported  by  what  took  place  in 
McKcnzie  v.  IIcnMh,  7  Ch.  D.  675.  There  the  plaintiff's  tender 
for  a  lease  of  a  farm  of  249  acres  at  500/.  was  accepted  by  the 
defendant's  agent,  who  thought  that  the  acreage  in  the  plaintiff's 
tender  was  the  same  as  that  in  another  person's  tender,  viz.,  235 
acres,  the  acreage  of  the  farm  being  really  only  214.  The 
defendant  was  compelled  to  grant  a  lease  of  the  214  acres,  the 
rent  being  reduced  in  the  proportion  not  of  249  to  214,  but  of 
235  to  214.  It  is  difficult  to  see  why  the  plaintiff  accepted  the 
judge's  suggestion  (see  p.  679  of  the  Report)  that  235  acres 
should  be  taken  as  the  basis  of  the  rent  of  500/.,  instead  of  249, 
the  acreage  actually  mentioned  in  the  tender,  iinless  it  was 
thought  that  the  mistake  of  the  defendant's  agent  as  to  the  con- 
tents of  the  plaintiff's  tender  was  a  mistake  of  such  a  nature  as 
to  induce  the  Court  to  refuse  partial  performance  with  abate- 
ment, while  the  mistake  of  the  defendant's  agent  as  to  the 
actual  acreage  of  the  farm  was  a  different  sort  of  mistake,  and 
one  which  would  not  prevent  the  Court  from  granting  partial 
j)erformance  with  abatement.  It  may  also  be  remarked  that 
the  Court  is  more  likely  to  treat  a  vendor  with  indulgence  if  the 
mistake  made  is  the  mistake  of  the  agent  alone  :  per  Fry,  J.,  in 
McKcnzie  v.  Ilcshcth,  7  Ch.  D.  675,  at  p.  680. 

The    words    "  provided    that    compensation    can    be    fairly  If  compensa- 
assessed"  are  inserted   in   the   above   rule  with   some   doubt,  fairly 
because  the  Courts  have  assessed  compensation  in  some  cases  ^^^6^^®'!- 
where  it  would  seem  that  no  pecuniary  compensation  could  be 
fairly   given.     Thus,  the   absence   of    any   title   to   work    the 
minerals   has   been   the   subject   of   compensation    (see   below, 
p.  151.)     And  in  Re  Chifferiel,  40  Ch.  D.  45,  compensation  was 
assessed  for  the  difference  in  value  between  an  estate  with  the 
road  "  made  up,"  and  with  the  road  in  the  incomplete  state  in 
which  it  was  at  the  time  of  the  sale.     In  Peacock  v.  Penson, 
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1 1  Bcav.  355,  also  n  onso  of  oompcnsntion  for  roads,  tlie  decroe 
contains  no  order  as  to  coraponsation  :  lleg.  Lib.  1848,  B.  257. 

But  upon  the  whole  it  seems  the  Letter  opinion  that  whero 
compensation  cannot  fairly  be  assessed  the  Court  will  not  grant 
compensation.  Lord  Langdalo,  in  Thomas  v.  Dcriinj,  1  Keen, 
7~D,  says,  p.  74G  :  "It  is  impossible  not  to  see  tliat  the  oj prh 
execution  of  the  contract  which  is  given  in  these  cases  is  in  fact 
the  execution  of  a  new  contract  which  the  parties  did  not  enter 
into,  in  which  there  is  no  mutuality,  and  in  Avhioh  there  are  no 
adequate  means  of  ascertaining  the  just  price.  It  is  more  easy 
to  compute  a  just  comjiensation  when  it  is  to  be  given  for  the 
defect  in  the  quantity  or  the  quality  of  the  land  sold,  than  when 
it  is  to  be  given  for  the  deficiency  of  the  vendor's  interest." 
Lord  Cottenham,  in  WJiitex.  Cuddon,  8  CI.  &  F.  76G,  saj'S :  "It 
has  been  in  more  cases  than  one  considered  as  a  fatal  objection 
to  a  decree  for  compensation  when  you  cannot  ascertain  what 
the  compensation  should  be."  In  Graham  v.  Oliccr,  3  Beav. 
124,  at  p.  128,  Lord  Langdale,  speaking  of  the  difficulties  in 
cases  of  partial  performance  with  abatement,  considered  that 
performance  should  be  enforced  with  compensation  where  it 
could  be  done  "  without  any  great  preponderance  of  incon- 
venience." 

In  Coxx.  Coroifo)),  31  Beav.  378  (see  j)p-  391,  392),  Romilly, 
M.  R.,  refused  to  decree  partial  performance  with  comjiensation 
on  the  ground  "  that  the  difference  between  the  thing  described 
and  the  thing  sold  is  not  susceptible  of  being  accurately  measured 
in  value,  so  as  to  bo  the  subject  of  compensation." 

The  question,  in  what  cases  compensation  can  be  assessed  is 
discussed  in  pages  141  to  154,  below,  on  the  method  of  assessing 
compensation. 

If  compensation  cannot  bo  assessed,  tlie  purchaser  may,  per- 
haps, be  protected  by  an  indemnity.     See  p.  155. 

If  the  purchaser  is  willing  to  waive  the  objection  to  the 
defect,  he  may  compel  the  vendor  to  convey  such  interest  as  he 
has,  where  the  Court  would  refuse  to  decree  compensation  or  an 
indemnity.  See  Price  v.  North,  2  Y.  &  C.  Ex.  620 ;  TFesfern 
V.  Ba.s-scl/,  3  Yes.  &  B.  187,  at  p.  192;  and  JTood  v.  Griffifh,  1 
Wilson,  Ch.  34,  at  p.  44. 


(     141     ) 


CHAPTER  XVIII. 


METHOD  OF  ASSESSING  COMPENSATION. 


It  must  be  observed  that  tbe  proviso  in  rules  2  and  3  (see  pp.  Possibility  of 
97  and  131)  is  not  "if  compensation  can  be  assessed,"  but  "if  comix nsatiou. 
compensation  can  be  fairly  assessed."  It  is,  of  course,  always 
possible  to  assess  compensation,  just  as  it  is  always  possible  to 
measure  damages  for  injuries  to  the  body,  the  feelings,  or  the 
reputation.  But  in  assessing  damages  for  a  tort  it  is  not 
considered  necessary  nicely  to  weigh  tlie  damage  in  the  interest 
of  the  aggressor,  justice  being  satisfied  if  the  damages  given  to 
the  person  injured  are  sufficient,  and  not  caring  if  they  may 
happen  to  be  too  much.  In  computing  compensation  for  a 
misdescription,  however,  the  rough  calculations  of  a  jury  are 
unsuitable  :  the  interests  of  the  vendor  have  to  be  considered  as 
well  as  those  of  the  purchaser,  and  if  the  compensation  does  not 
admit  of  a  pecuniary  valuation  which  shall  be  as  fair  to  the 
vendor  as  it  is  to  the  purchaser,  the  Court  will  probably  refuse 
to  make  a  rough  estimate  or  an  educated  guess. 

The  mere  difficulty  of  assessment,  where  a  fair  assessment  is 
possible,  will  not,  however,  deter  the  Court.  In  some  cases, 
where  the  possibility  of  assessment  was  doubtful,  the  Court  has 
directed  an  inquiry  whether  compensation  can  be  assessed. 

In  Banics  v.  IFood,  8  Eq.  424 ;  Eeg.  Lib.  18G8,  A.  2078,  a  in<iuiry. 
reference  to  chambers  was  directed  to  ascertain  the  amount  of 
compensation.  In  /////  v.  Buckley,  17  Ves.  394  ;  Eeg.  Lib. 
1810,  A.  1333,  the  order  was  that  the  abatement  should  be 
settled  by  the  judge.  In  Nclthorpe  v.  Ilohjate,  Reg.  Lib. 
1843,  B.  952,  it  was  referred  to  the  master  to  inquire  and  state 
to  the  Court  "what  will  be  a  fair  and  proper  compensation  to 
make  to  the  plaintiff  out  of  the  purchase-money  in  respect  of 
such  life  estate."     In  EnglUh  v.  Murray,  49  L.  T.  N.  S.  p.  39, 
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the  Court  directed  an  inquiry  "  whether  any  and  what  abatement 
ouglit  to  be  made  "  from  the  purchase-money. 

The  conduct  of  the  purchaser,  or  the  calculation  made  by 
him  in  fixing  the  price  which  he  offered,  sometimes  enables  the 
Court  to  assess  compensation  in  a  case  whicli  would  not  other- 
wise admit  of  computation. 

In  Bahev  v.  Bcitt,  1  Euss,  &  IM.  224,  which  was  an  action  to 
rescind  the  sale  of  a  contingent  reversion  because  of  inadequacy 
of  price,  the  Court,  after  stating  that  as  a  general  rule  it  was 
impossible  to  assess  the  value  of  a  contingent  reversion,  fixed 
the  value  in  that  case  as  half  the  value  which  sach  reversion 
would  have  borne  if  it  had  been  absolute  instead  of  contingent ; 
arriving  at  this  decision  on  the  ground  that  the  purchaser  himself 
had  offered  one  sum  under  the  impression  that  the  reversion  was 
absolute,  and  on  hearing  of  the  contingency  had  reduced  his 
offer  to  half  that  sum. 

Again,  in  Pou-cllx.  EUiot,  10  Ch.  424,  where  the  vendor  had 
overstated  the  annual  profits  of  a  colliery  which  he  was  selling, 
the  piu'chasc-money  itself  was  taken  as  the  basis  for  calculating 
the  amount  of  compensation,  viz.,  the  capitalized  value  of  the 
deficiency  in  the  profits,  because  the  purchaser  had,  by  offering 
such  sum,  shown  how  he  himself  capitalized  the  annual  profits  as 
stated  by  the  vendors.  Some  of  the  cases  cited  below  further 
illustrate  the  proposition,  that  if  the  Court  can  find  a  way  of 
giving  compensation  to  the  purchaser  without  inflicting  dispro- 
portionate injury  on  the  vendor  it  will  do  so,  however  difficult 
the  task  may  be;  some  of  the  cases  even  going  so  far  as  to 
suggest  that  the  Court  will  not  always  measure  the  proportion 
of  injury  to  the  vendor  or  consider  the  probability  of  the 
abatement  being  unfair  to  him. 

It  is  impossible  to  lay  down  any  general  rule  as  to  what  wdll 
induce  the  Court  to  say  that  compensation  cannot  fairly  be 
assessed.  Dart  (p.  1191)  says:  "A  purchaser  cannot  claim 
conveyance  of  an  interest  to  which  a  vendor  shows  a  doubtful  or 
defective  title  with  an  abatement  in  respect  of  the  imperfection 
in  title,  except  perhaps  where  the  defect  is  of  a  temporary 
character,  or  is  otherwise  a  fit  subject  for  compensation."  This 
statement   of  the   law,   however,    seems   not   only   vague   and 
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uncertain,  but  inaccurate.  It  is  clear  from  the  cases  tliat  not 
only  temporary  defects  in  title  admit  of  compensation,  but  also 
defects  which  are  not  temporary.  Thus,  the  fact  that  the 
vendor  has  only  an  estate  pur  autre  vie,  instead  of  the  fee,  has 
been  allowed  to  be  the  subject  of  compensation :  Barnes  v. 
Wood,  8  Eq.  424.  As  to  the  case  of  doubtful  title,  it  would 
seem  that  the  diminution  in  value  of  an  estate  arising  from  the 
possibility  of  the  existence  of  a  defect  whose  existence  is  not 
proved  does  not  admit  of  calculation.  In  such  a  case,  if  the 
purchaser  insisted  on  completion,  the  Court  would  probably 
decide  either  that  the  defect  existed  or  that  it  did  not ;  if  the 
purchaser,  however,  preferred  to  rescind  he  could  do  so  under 
the  general  principle  that  a  doubtful  title  cannot  be  forced  on  a 
purchaser.     See  Chapter  XXVI.  p.  191. 

Thus,  in  3Iorris  v.  Preston,  7  Yes.  547,  the  purchaser  desired  Doubtful 
partial  performance  with  abatement  for  a  lease  which  he  said  ^^*^'^" 
affected  the  property.     The  lease  was  an  agreement  for  a  lease 
of  a  farm  to  a  clergyman  for  the  purpose  of  occupation,  which 
appeared,  though  this  was  doubtful  on  the  cases,  to  be  void 
under  21  Hen.  YIII.  c.   13.     The  judge,  though  apparently 
doubtful  whether  the  lease  was  good  or  not,  decided  that  it  was 
bad,  and  that  the  pui'chaser  was  not  entitled  to  compensation. 
If  the  purchaser  had  preferred  to  rescind,  the  question  whether 
the  lease  was  good  or  not  would  probably  not  have  been  decided. 
Where  there  is  a  mere  technical  defect  of  title,  it  would  seem  Technical 
that  a  purchaser  ought  not  to  be  able  to  enforce  partial  perform-  ^^^^^^  °^  *^'^^®- 
ance  with  abatement,  because  if  he  objects  to  the  defective  title 
the  remedy  is  in  his  own  hands ;  he  can  rescind  the  contract. 
If  he  is  willing  to  accept  the  title  notwithstanding  the  technical 
defect,  he  will  in  all   probability  meet  with   no   difhculty  in 
selling   the   property   again,   especially  if  he   employ  suitable 
conditions  of  sale.     Whether  this  is  so  or  not,  the  difficulty  of 
reselling  caused  by  the  defect  in  title  would  seem  to  be  one  of 
those  things  which  do  not  admit  of  calculation.     Thus,  in  the  Minerals. 
case  of  the  sale  of  a  house  in  a  residential  neighbourhood  by  a 
vendor  who  has  no  title  to  the  minerals,  but  omits  to  mention 
the  defect,  the  purchaser  may,  of  course,  rescind,  because  the 
defect  is   an   essential   defect   of  title;    but   if  he   desires   to 
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complete,  it  would  be  unfair  to  give  him  any  compensation  for 
the  defect,  since,  the  enjoyment  of  the  property  being  unim- 
paired by  the  defect,  the  difference  in  value  (if  any)  can  only 
arise  from  the  diminished  saleableness  of  the  liouse,  which  is  too 
uncertain  to  admit  of  computation. 

Any  deliciency  in  the  vendor's  interest,  which  depends  on 
the  duration  of  a  life,  will  be  assessed  by  the  Court  by  an 
actuai'ial  computation.  The  chance  that  the  duration  of  the 
life  may  be  so  different  from  the  actuary's  estimate  as  to  give 
the  purchaser  both  the  estate  and  the  compensation,  does  not 
make  this  method  of  assessment  unfair ;  because  the  purchaser 
is  equally  exposed  to  the  risk  of  the  compensation  being,  in  the 
event,  too  small,  and  the  Court  will  "  throw  the  chances 
together" :  per  Lord  Eldon  in  MiUiyni  v.  Coohe,  IG  Yes.  1. 

1.  Dcficicncii  in  QiiiDififi/. 

A  deficiency  in  quantity  is  ordinarily  compensated  for  by  a 
proportionate  abatement  of  the  price,  which  may  generally  be 
ascertained  by  a  simple  rule  of  three  sum.  Suppose  a  deficiency 
of  7  acres  out  of  40.  Then,  as  40  acres  is  to  G'J  acres  so  is  the 
agreed  purchase-money  to  the  purchase-money  which  the  vendor 
is  entitled  to  receive.  See  Leslie  v.  TompHon,  9  Ha.  268.  In  a 
contract  to  grant  a  lease,  a  deficiency  in  quantity  is  compensated 
for  by  a  proportionate  reduction  of  tlie  rent  (and  also  of  the 
premium,  if  any).     See  McKenziew  Hcslieth,  7  Ch.  D.  675. 

The  fact  that  the  land  varies  in  quality,  and  therefore  in 
value,  will  not  prevent  the  Court  from  estimating  the  amount 
of  compensation.  See  Leslie  v.  Tomjj-soii,  9  Ha.  268,  where, 
however,  the  conditions  of  sale  provided  for  the  assessment  of 
compensation  by  arbitration.  The  value  of  the  parcel  of  land 
in  which  the  deficiency  in  acreage  occurs  would  be  the  test  of 
the  amount  of  compensation.  If  instead  of  occurring  in  one 
parcel  the  deficiency  is  in  the  whole  property,  the  acreage  of 
the  different  parcels  not  being  given,  and  the  parcels  varying  in 
quality,  it  would  seem  that  compensation  should  be  assessed  by 
spreading  the  deficiency  over  the  whole  of  the  parcels  rateably. 

Where  woodland  is  described  as  of  larger  acreage  than  it 
really  is,  but  the  purchaser  is  correctly  informed  as  to  the  value 
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of  the  wood  itself,  the  proper  compensatiou  is  an  abatement  of 
the  purchase-money  to  the  extent  of  the  value  of  the  missing 
acres  as  woodland  less  the  value  of  the  wood  thereon ;  in  other 
words  "  the  abatement  is  to  be  only  so  much  as  soil  covered 
with  wood  would  be  worth  after  deducting  the  value  of  the 
wood"  :  Hill  v.  Buckley,  17  Ves.  394. 

On  the  sale  of  land  containing  buildings,  compensation  ought  Buildings, 
not  to  be  measured  simply  by  the  deficiency  of  acreage  :  per 
Lord  Esher,  M.  R.,  in  Tcrnj  and  White,  32  Ch.  Div.  14,  at  p.  25. 

If  the  deficiency  is  not  in  the  acreage,  but  in  the  amount  of  Undivided 
tlie  share  to  which  the  vendor  is  entitled,  e.g.,  if  the  vendor  is 
entitled  to  one  undivided  half  part  instead  of  to  the  whole,  the 
rule  of  three  method  is  still  applied.  But  it  would  seem  that, 
if  compensation  is  to  be  accurately  assessed,  the  purchaser  is 
entitled  to  some  additional  compensation  in  such  cases  on  the 
ground  that  an  undivided  half  is  not  exactly  half  as  valuable  as 
the  entirety.  The  rule  of  three  is  fairly  applied  on  a  deficiency 
in  acreage,  for  20  acres  of  pasturage  is,  as  a  rule,  just  half  as 
valuable  as  40  acres  of  pasturage ;  but  it  does  not  follow  that 
an  undivided  half  share  of  40  acres  is  half  as  valuable  as  the 
entirety  of  40  acres,  as  there  must,  in  the  latter  case,  be  some 
expenses  incurred  in  partition  before  the  purchaser  becomes 
entitled  absolutely  to  his  20  acres. 

In  Hooper  v.  Smart,  18  Eq.  683,  where  the  vendor  was 
entitled  to  an  undivided  moiety  instead  of  the  entirety,  the 
purchase-money  was  simply  reduced  to  one-half. 

In  Jones  v.  Ecanfi,  17  L.  J.  Ch.  469,  where  the  vendors 
agreed  to  sell  two  undivided  sixths  of  certain  leaseholds,  being 
entitled  only  to  two  undivided  sixths  of  two-thirds  thereof,  a 
third  of  the  purchase-money  was  deducted.  This  appears  from 
Reg.  Lib.  1847,  A.  2333,  the  sum  deducted  being  46/.  :  13s.  4c/. 
being  one-third  of  the  purchase-money  of  140/. 

The  same  principle  has  even  been  applied  to  an  agreement  to  Agreement 

to  163.86 

lease.  In  Burroic  v.  SeammeU,  19  Ch.  D.  175,  the  lessor  being 
entitled  only  to  an  undivided  moiety  of  a  house  instead  of  the 
entirety,  the  rent  was  reduced  to  one-half.  It  is  difiicult  to  see 
what  good  a  lease  of  an  undivided  moiety  of  a  house  would 
Ix'  to  the  lossoo  ;  but  it  appoiivs  tliat  tlio  lofsoc  had  been  in  pos- 
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session  for  three  years,  and  expended  a  good  deal  of  money  on 
the  house. 

2.  Duration  of  Leases. 

Duration  of  A  deficiency  in  the  duration  of  a  term  of  years   may   he 

lease. 

measured  thus  :   the  net  profits  of  the  land  during  the  period 

between  the  termination  of  the  actual  term  and  the  termination 

of  the  term  mentioned  in  the  particulars  may  he  regarded  as  an 

annuity,  and  the  present  yalue  of  tliat  deferred  annuity  will 

then  he  the  measure  of  compensation  for  the  deficiency  in  the 

term.     See  Gierke  &  Humphrey's  "  Sales  of  Land,"  p.  356. 

Where  land  sold  in  January,  184'J,  was  described  as  occupied 
by  C.  as  a  tenant  from  year  to  year,  at  a  rent  of  80/.  per  annum, 
payable  on  1st  May  and  1st  Xoyember,  the  fact  being  that  C. 
was  a  lessee  with  a  power  of  determining  on  the  25th  March  in 
any  year  at  six  months'  notice,  and  had  given  due  notice  to 
determine  the  tenancy  on  the  25th  March,  1842  ;  the  Court 
thought  the  proper  amount  of  compensation  would  probably  be 
one  year's  rent :  JIarfiii  y.  Cotter,  8  Jr.  Eq.  11.  147. 

The  difference  in  yalue  between  a  legal  term  of  thirty-one 
years  and  a  legal  term  of  twenty-one  with  an  additional  equit- 
able term  of  ten  years,  was  referred  to  the  master  to  assess  in 
Ilanhunj  y.  Litchfield,  2  My.  &  K.  629. 

The  difference  between  a  term  of  twenty-one  years  absolute 
and  a  term  of  twenty-one  years  determinable  on  the  yendor's 
death,  admits  of  actuarial  computation.     See  p.  148,  below  ;  Dale 
V.  Lister,  16  Ves.  7. 
Lease  for  Where  the  land  sold  was  subject  to  (undisclosed)  leases  for 

liyes  at  a  low  rent,  the  Court  directed  compensation  to  be 
assessed :  IlurjJics  v,  Jones,  3  D.  F.  &  J.  307.  The  probable 
duration  of  the  leases  might  be  computed  by  an  actuary.  See 
below,  p.  148. 

3.  Misstatement  of  Profits. 

Profits.  If  the  rental  or  annual  profits  are  overstated,  the  proper  com- 

pensation will  be  a  reduction  of  the  purchase-money  by  the 
capitalized  amount  of  the  excess  of  rental  or  profits.  The 
capitalization  will  be  ascertained,  not  by  a  fixed  number  of 
years,  but  by  the  analogy  of  the  purchase-money  itself,  which 
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the  purchaser  (if  not  the  vendor)  is  supposed  to  have  fixed  with 
reference  to  the  rental  or  profits  as  stated  by  the  vendor. 

On  the  sale  of  a  colliery  as  a  going-  concern,  the  net  annual 
profits  were  stated  by  the  vendors  as  66,049/.,  which  exceeded 
the  actual  profits  by  9,500/.  Compensation  for  this  misrepre- 
sentation was  assessed  thus  :  the  purchase-money,  365,000/.,  was 
taken  as  the  basis  of  calculation  and  treated  as  the  value  ascer- 
tained by  the  bargain  itself.  After  deducting  from  the  purchase- 
money  certain  sums  as  the  present  value  of  the  future  auction 
value  of  the  plant,  the  sum  of  361,674/.  remained  as  the 
capitalized  value,  according  to  the  estimate  of  the  vendors  and 
purchasers  themselves,  of  the  annual  profits  as  stated  by  the 
vendors,  viz.,  66,049/.  "We  then  have  a  simple  rule  of  three 
sura.  As  66,049/.  is  to  361,674/.,  so  is  9,500/.  to  the  sum  to  be 
deducted  as  compensation  :  Poicell  v.  Elliot,  10  Ch.  424. 

The  difference  in  value  between  a  manor  in  which  the  fines  Fines 
are  arbitrary  and  one  in  which  they  are  certain,  is  impossible  of    ^  ^  '^  ^• 
assessment :  semhle,  White  v.  Cuddon,  8  CI.  &  F.  766. 

4.  Incionhranccs. 

The  case  of  ordinary  mortgages  presents  no  difiiculty.  But  Incum- 
in  the  case  of  rent-charges  and  other  annual  payments,  which  ^^^°^^" 
have  been  either  understated  or  omitted  altogether  by  the 
vendor,  compensation  very  often  cannot  be  assessed.  The 
proper  method  of  assessing  compensation  is,  of  course,  to 
capitalize  the  value  of  the  rent-charge,  &c.,  or  of  the  excess 
thereof  above  the  amount  stated  in  the  particulars.  But  if  the 
purchaser  has  simply  paid  so  much  per  acre  for  the  land,  the 
Court  cannot  tell  how  many  years'  value  he  has  given  for  the 
property.  If,  however,  the  purchaser  has  estimated  the  value 
of  the  property  by  capitalizing  the  rents  or  income  derivable 
therefrom,  he  affords  the  Court  a  fair  test  of  the  value  of  the 
excess  in  the  amount  of  rent-charges,  &c.  If  he  thinks  the 
property  worth  twenty  years'  purchase,  the  Coui't  may  very 
fairly  take  twenty  years  as  the  basis  o£  capitalization  of  the 
excess  of  the  rent-charges,  &c.  imderstated  by  the  vendor. 

On  a  sale  of  tithes,  it  was  found  that  there  was  an  annual  fee- 
farm  rent,  and  also  an  annual  payiucnt  for  the  benefit  of  the 
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poor,  charged  on  the  tithes.  Compensation  for  these  incum- 
brances was  assessed  at  twenty-nine  years'  piircliase,  this  being 
the  number  of  years'  jiurchase  at  which  the  purcliaser  liad 
bought  the  titlies  themselves :  Jloniihloic  v.  S/n'r/ri/,  Vi  Ves.  84. 

In  Pour/l  V.  Soiif/i  Woks  Ii>j.  Co.,  1  Jur.  N.  S.  773,  both 
compensation  and  an  indemnity  by  personal  covenant  were 
given.  The  method  of  assessing  compensation  for  the  undis- 
closed incumbrance,  viz.  a  rent-charge  of  20/.  issuing  out  of  122 
acres,  of  which  only  31  acres  were  being  sold,  was  to  deduct  from 
the  purchase-money  such  an  amount  as  should  bear  to  the  value 
of  the  rent-charge  (which  was  considered  by  the  Master  worth 
500/.  or  twenty-five  years'  purchase),  the  same  proportion  that  the 
3 1  acres  bore  to  the  whole  estate  of  122  acres  :  see  below  p.  1-56. 

In  Bainbridgc  v.  Kinnaird,  32  Beav.  346,  no  compensation  was 
ordered  for  an  undisclosed  charge  of  15,000/.  for  portions,  the 
land  sold  being  only  a  part  of  a  large  estate  (rent  roll  20,000/. 
a  year)  charged  with  the  said  sum  of  15,000/. 

5.  Life  Edatcs,  licirrsious,  Sfc. 

Wliere  the  extent  of  the  deficiency  depends  on  the  contingency 
of  the  duration  of  a  life,  the  amount  of  compensation  can  usually 
be  comjiuted  by  an  actuary. 

If,  instead  of  having  the  fee  simple,  the  vendor  turns  out 
only  to  have  an  estate  in  remainder  expectant  on  the  termination 
of  a  life  estate,  the  amount  of  compensation  is  the  value  of  the 
life  estate,  to  be  assessed  by  an  actuary.  See  NcJfJwrpe  v.  HoJ- 
rjafe,  1  Coll.  203,  223 ;  and  Barker  v.  Cox,  4  Ch.  D.  4G1. 

The  method  apparently  followed  by  the  Court,  viz.  to  deduct 
from  the  purchase-money  the  value  of  the  life  interest,  does  not, 
however,  produce  a  perfectly  accurate  result.  The  life  interest 
and  the  reversion  by  being  sold  together  fetch  a  higher  price. 
The  proper  amount  of  compensation,  therefore,  would  seem  to 
be  to  value  separately  the  life  estate  and  the  reversion,  and  to 
deduct  from  the  purchase-money  a  sura  bearing  the  same 
proportion  to  the  full  purchase-money  that  the  value  of  the 
life  interest  bears  to  the  total  values  of  the  life  interest  and 
reversion,  valued  separately.  See  jRe  Cooper  and  AJIeti^  4  Ch. 
D.  802,  at  p.  807. 


METHOD  OF  ASSESSING  COMPENSATION.  149 

All  actuarial  valuation  may  also  he  made,  "svliere  the  vendor  Life  estate. 
jDrofessing  to  sell  the  fee  has  only  a  life  estate  :  Mortlock  v. 
Biille)',  10  Yes.  292,  316  ;  or  an  estate  2^10'  autre  vie  :  Barnes  v. 
Wood,  8  Eq.  424. 

Ill  T//o))ias  V.  Bering,  1  Keen,  729,  where  the  vendor  had  a 
life  estate  and  also  a  remainder  in  fee  expectant  on  his  death 
without  issue,  the  Court  refused  to  decree  partial  performance 
with  abatement,  partly,  perhaps,  on  the  ground  of  the  difficulty 
of  computing  compensation,  but  chiefly  on  the  ground  that 
si^ecific  performance  would  be  prejudicial  to  the  interests  of 
third  persons.     See  p.  13G. 

The  case  of  the  vendor  being  only  entitled  y^n-^  niariti,  instead 
of  being  owner  in  fee,  would  also  seem  to  admit  of  actuarial 
computation.     See  Jones  v.  Evans,  17  L.  J.  Oh.  469. 

The  possibility  of  the  vendor's  wife,  who  refuses  to  release  her  Dower, 
dower,  surviving  the  vendor  would  seem  to  admit  of  actuarial 
computation.  See  Re  HaWs  Estate,  9  Eq.  179,  a  case  under  the 
Lands  Clauses  Act.  But  in  Wilson  v.  Williams,  3  Jur.  N.  S. 
810,  an  indemnity  was  given  instead  of  an  abatement  being 
made.     See  p.  155. 

On  a  sale  of  leaseholds  which  were  usually  renewed  every 
seven  years,  the  vendor  guaranteed  a  term  of  twenty-one  years 
certain,  and  it  afterwards  appeared  that  as  to  24  acres,  parcel  of 
such  leaseholds,  he  had  only  a  life  interest.  It  was  referred  to 
the  Master  to  determine  the  difference  in  value  between  the 
absolute  term  of  twenty-one  years,  and  such  an  interest  as 
might  be  disappointed  by  the  cesser  of  the  vendor's  life :  Bale 
V.  Lister,  cited  16  Yes.  7,  11. 

On  a  contract  to  grant  a  lease  of  a  fishery  for  tliree  lives  or 
thirty-one  years,  when  it  was  discovered  that  the  lessor,  being 
merely  tenant  for  life,  had  no  power  of  leasing  beyond  his  own 
life,  the  lessor  was  compelled,  at  the  instance  of  the  lessee,  to 
grant  a  lease  for  his  own  life,  and  to  give  compensation  for  the 
difference  in  value  between  such  lease  and  the  lease  he  had 
agreed  to  grant :  Leslie  v.  Cronunelin,  Ir.  E.  2  Eq.  134. 

On  the  sale  of  a  reversion  expectant  on  the  death  of  A.  with-  Death  with- 

,1.11  .  ...  PA?  •!  out  children. 

out  cliilaren,  a  misrepresentation  01  A.  s  age  may  involve  con- 
tingencies not  admitting  of  actuarial  or  other  computation.  See 
p.  150. 
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6.  Difference  of  Tenure. 

The   difference   in  value   between   freeholds   and  copyholds 
"vvould  probably  not  admit  of  compensation. 

The  dilt'ercuce  in  value  between  leaseholds  where  there  is  a 
custom  to  renew,  and  leaseholds  which  may  or  may  not  be 
renewed  at  the  individual  or  arbitrar}-  will  of  the  lessor,  who 
has,  however,  a  JiaJ)it  of  renewing  at  the  same  rent  and  the  same 
fine,  seems  an  incalculable  quantity.  But  the  Court,  in  Painter 
V,  Neirht/,  11  Ha.  26,  treated  such  leaseholds  as  non-renewable, 
disregarding  the  lessor's  habit  of  renewal.  In  chureli  leases  the 
case  would  probably  be  different,  as  there  is  there  more  than  a 
mere  habit  to  renew,  it  being  to  the  interest  of  the  lessors,  who 
are  only  life  tenants,  to  renew :  Ibid.,  p.  30. 

In  Painter  v.  Keirhi/,  the  property  was  described  as  "  custo- 
mary leasehold  held  of  the  lord  of  the  manor  of  B.,  and  renew- 
able every  twenty-one  years  on  payment  of  the  customary  fine  at 
an  annual  rent  of  lOs.,"  and  it  was  afterwards  discovered  that 
there  was  no  custom  of  renewing.  The  Court  directed  an  inquiry 
as  to  the  difference  in  value  "  between  a  leasehold  interest  renew- 
able every  twenty-one  years  on  the  payment  of  the  customary 
fine  (calculated  on  the  same  principle  as  the  fine  paid  on  the  last 
renewal),  and  at  the  annual  rent  of  lOs.,  and  the  value  of  the 
interest  in  the  same  property  w^hich  the  vendor  is  capable  of 
conveying  to  the  purchaser."  The  fact  that  there  was  a  condition 
for  compensation  may,  perhaps,  have  influenced  the  Court  in 
deciding  to  decree  compensation  in  that  case. 

7.   Contingencies  not  admitting  of  ji  etna  rial  Computation. 

Contingencies  other  than  that  of  diu'ation  of  life  (which 
admits  of  actuarial  computation,  see  p.  148)  will  not  be  assessed 
by  the  Court. 

Thus,  where  a  reversion  expectant  on  the  death  of  A.  (a  man) 
■without  children,  is  being  sold,  and  A.'s  age  is  described  as  sixty- 
six,  being  really  sixty-four  years,  the  contingency  of  A.  having 
children  is  materially  altered,  and  the  Court  will  not  estimate 
the  difference  between  the  probability  of  a  man  aged  sixty-four 
having  children,  and  the  probability  of  a  man  aged  sixty-six 
having  children.  See  Sherwood  v.  Robins,  Moo.  &  Mai.  194. 
If  A.  had  been  a  woman,  or  if  the  ages  had  been  eighty-four 
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and  eighty-six  instead  of  sixty-four  and  sixty-six,  the  con- 
tingency of  the  birth  of  children  would  have  been  reduced  to  an 
impossibility,  and  the  Court  would,  no  doubt,  have  assessed  the 
difference  in  value  between  the  reversion  as  described  and  the 
reversion  actually  sold. 

8.  Mhwrah. 

It  is  doubtful  whether  compensation  can  be  fairly  assessed  for  Miuerals. 
the  absence  of  title  to  the  minerals.  In  Smithson  v.  Poivell,  20 
L.  T.  105  (dictum),  and  Re  Bunhunfs  Estate,  1  Ir.  E.  Eq.  458 
(decision),  compensation  for  this  defect  was  considered  not  to 
admit  of  calculation.  In  Seaiiicoi  v.  V((ic(tre//,  IG  Yes.  390,  and 
Ramsden  v.  Hirst,  4  Jur.  N.  S.  200,  compensation  was  assessed. 

In  Seaman  v.  Vau-dreij  (which  was  a  case  of  salt  works  to 
which  the  vendor  had  no  title,  as  they  had  been  reserved  out  of 
the  conveyance  to  the  vendor's  predecessor  in  title),  it  was  the 
vendor  who  was  suing  for  specific  performance,  and  it  does  not 
appear  from  the  report  whether  the  vendor  would  have  preferred 
to  have  the  contract  rescinded,  llamsdeii  v.  Hirst,  4  Jur.  N.  S, 
200,  was  a  case  of  a  sale  by  the  Court,  and  the  fact  that  the 
purchase-money  was  in  Court  might,  perhaps,  have  influenced 
the  Court  in  decreeing  compensation.  The  fact  that  there  was 
a  condition  allowing  compensation  for  errors  probably  made  no 
difference.     See  the  report  in  G  W.  E.  o49,  at  p.  350. 

In  Smithson  v.  Ron-ell,  20  L.  T.  105,  Lord  St.  Leonards 
said :  "I  am  of  opinion  that  the  Court  would  not  grant  com- 
pensation for  the  right  to  take  coal.  It  was  said  that  the  coal 
was  not  worth  the  digging  for  ;  but  it  might  be  worth  three  or 
four  thousand  pounds.  How  then  was  the  Court  to  estimate  its 
value  ?  Can  it  be  said  that  the  purchaser  ought  to  have  two- 
thirds  more  than  the  whole  purchase-money  as  a  compensation 
for  the  loss  of  the  right  to  take  coal  under  the  surface  of  his 
purchase  ?" 

If  it  is  doubtful  on  the  authorities  whether  compensation  for  Method  of 
minerals  is  capable  of  assessment,  the  proper  method  of  assess- 
ment is  more  doubtful  still.  The  method  adopted  by  Kinders- 
ley,  V.-C,  in  Ramsden  v.  Hirst,  according  to  the  report  of  that 
case  in  4  Jur.  N.  S.  200,  was  to  deduct  from  the  purchase- 
money  the  value  of  the  minerals,  to  be  ascertained  by  an  expert 
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appointed  1)V  tlio  jiulgo.  Tlio  decree,  however,  does  not 
bear  out  tlie  report,  it  merely  decflares  that  the  purchaser  "is 
entitk^l  to  compensation  out  of  his  purchase-money  in  respect 
both  of  an  outstanding  right  under  the  agreement  of  22  Nov., 
]823,  to  enter  the  land  and  sink  shafts  and  work  the  mines,  and 
also  of  the  purchaser  being  precluded  from  working  the  coal  (if 
any)  under  the  said  land  himself":  1857,  13.  12o0.  A  sub- 
sequent order  shows  that  195/.  was  paid  to  the  purchaser  for 
compensation,  the  amount  of  the  purchase-money  being  2,241/. : 
see  Reg.  Lib.  1857,  B.  1354. 

Where,  as  in  Bamsdcn  v.  Hivnt^  it  is  not  known  whether  there 
are  any  minerals  at  all,  the  em})loyment  of  an  expert  to 
ascertain  their  value  seems  to  be  about  as  judicial  a  proceeding 
as  tossing  a  coin  in  the  air.  If  the  land  sold  is  situated  in  an 
agricultural  neighbourhood,  the  fairest  method  of  assessment 
would  be  to  estimate  the  value  of  the  land  as  agricultural  land, 
and  then,  if  necessary,  to  reduce  the  purchase-money  to  such 
estimated  value.  If  the  property  sold  is  a  house  in  a  residential 
neighboiu'hood,  it  seems  impossible  to  say  how  much  less  the 
property  is  worth  on  account  of  the  absence  of  title  to  the 
minerals,  since,  the  enjoyment  of  the  property  being  unimpaired 
by  the  defect,  the  difference  in  value  could  only  arise  from  the 
diminished  saleableness  of  the  house,  owing  to  what  might  be 
called  a  technical  defect  of  title,  and  this  is  too  uncertain  to  admit 

of  computation. 

9.   Timhvv. 

On  the  sale  of  a  timber  estate,  the  description  used  was  "sixty 
acres  of  fine  oak  timber  trees,  the  average  size  of  which 
approaches  fifty  feet."  Counting  as  timber- trees  those  which 
contained  at  least  ten  cubic  feet,  the  average  size  was  thirty-four 
feet,  six  inches ;  counting  in  smaller  trees,  the  average  size  was 
twenty-two  feet.  The  Court  held  that  there  had  been  a 
misdescription,  but  that,  as  the  particulars  of  sale  did  not  give 
the  number  of  trees,  or  the  total  quantity  of  timber,  the  Court 
could  not  assess  compensation :  Lord  Brooke  v.  Rounthwaite,  5 
Ha.  298. 

10.   Other  Matter.^. 

AVhero  land  leased  to  and  in  the  occupation  of  T.,  whom  the 
purchaser  did  not  know,  had  been  described  as  "  let  on  lease  and 
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in  the  occupation  of  B.,"  whom  tlie  purchaser  knew  as  a  highly 
respectable  and  responsible  person,  the  misdescription  was  con- 
sidered not  to  admit  of  compensation.  See  Rkhju-an  v.  Graij, 
1  Mac.  &  Gr.  109.  That  was  a  sale  by  the  Court  under  a  condition 
for  compensation  in  case  of  misdescription,  the  amount  of  com- 
pensation to  be  settled  by  the  Master.  The  Master  in  his  report 
(dated  12th  July,  1848)  had  assessed  the  compensation  at  240/. 
(two  years'  rental  of  the  property),  the  amount  of  the  purchase- 
money  being  2,100/.  His  method  of  assessment  does  not  appear 
in  the  report.  The  Lord  Chancellor  (see  report  above  cited,  and 
Reg.  Lib.  1848,  B.  771)  discharged  the  order  directing  the 
reference  to  the  Master  on  the  ground  of  informality,  but  also 
expressed  an  opinion  that  the  case  was  not  one  for  compensation. 
It  is  not  clear  whether  the  purchaser  was  entitled  to  rescind  or 
not.  In  Grisscll  v.  Pcfo,  2  >Sm.  &  Ox.  39,  where  a  house  (in  the 
result)  leased  to  Lord  B.  was  described  as  leased  to  Mr.  A.,  the 
purchaser  was  neither  allowed  to  rescind  nor  to  insist  on  com- 
pensation. 

The  difference  in  value  between  two  sums  of  3/.  14.^.  and  Misdescrip- 
3/.  15s.,  redeemed  land  tax  chargeable  on  two  several  properties,  tax. 
and  six  several  sums  of  1/.  12.s.,  1/.  Is.,  I/.  Is.,  11.  5s.,  1/.  5s., 
and  1/.  5s.,  chargeable  respectively  on  different  portions  of  the 
said  two  properties,  does  not  admit  of  computation  :    Cox  v. 
Coventon,  31  Beav.  378. 

In  Milligan  v.  CoolxC,  16  Ves.  at  p.  12,  Lord  Eldon  questioned  Value  of  a 
whether  it  were  possible  to  estimate  the  difference  in  value  nant. 
between  a  covenant  by  the  life  tenant  that  his  issue  would  renew 
certain  leaseholds,  such  covenant  binding  all  the  real  and  per- 
sonal assets  of  the  covenantor,  and  a  similar  covenant  merely 
binding  such  part  thereof  as  he  might  devise  and  bequeath  to 
his  issue.  But  the  Master  was  directed  to  ascertain  the  differ- 
ence in  value  if  possible,  an  option  being  given  to  the  piu-chaser 
to  take  an  indemnity,  if  he  so  preferred.    See  p.  14  of  the  report. 

It  would  seem  that  compensation  could  not  be  assessed  in  Reservations 
respect  of  reservations  to  the  Crown  of  all  land  that  might  be  rown, 

required  for  public  ways,  of  all  timber  required  for  naval  pur- 
poses and  public  works,  of  all  gold,  silver,  and  coal,  and  the 
power  of  resumption  at  a  valuation  of  all  lands  required  for 
public  purposes,  especially  as  other  land,  not  the  subject  of  the 
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contract,  was  included  in  the  same  grant  by  the  Crown,  and  the 
whole  was  liable  to  forfeiture  in  case  the  conditions  were  not 
observed :  Westinacott  v.  liubiiis,  4  J).  F.  &  J.  8!t0,  where,  how- 
ever, the  purchaser  did  not  press  for  partial  performance  with 
abatement. 

Sporting  It  is  doubtful  wliethcr  the  fact   that  third  persons  have  a 

right  of  sporting  over  the  property  is  a  defect  for  which  com- 
pensation could  be  assessed:  Jhinidl  v.  Bmini,  1  J.  &  W.  1G8. 

Roads.  The   measiu'e    of    compensation    for    tlio    description    of    an 

incomplete  road  as  "  made  up  "  is  not  the  cost  of  making'  up 
the  road,  but  the  difference  between  the  actual  value  of  tlie 
property  in  tlio  condilioii  in  wliicli  it  was  at  the  time  of  the 
sale,  and  the  value  it  would  have  had  if  tlie  road  liml  been 
made  up  as  representcMl :  lie  C7/i//cn'e/,  40  Ch.  D.  40. 

11.   Srf-ojr. 
Set-o£F.  If  tlie  purchaser  claims  compensation  for  the  property  being 

less  valuable  than  it  was  described  to  be,  and  the  vendor  has  in 
some  other  respect  understated  the  value  of  the  property,  the 
Court  will  set-off  the  excess  in  the  value  of  the  property  against 
the  deficiency. 

Where  land  was  sold  subject  to  the  "  Eau  Brink  "  tax,  and 
also  to  a  corporation  tax,  and  the  amount  of  the  Eau  Brink  tax 
was  overstated,  whilst  that  of  the  corporation  tax  was  under- 
stated, the  Court,  in  estimating  the  compensation  due  to  the 
purchaser,  deducted  the  difference  in  the  amount  of  the  Eau 
Brink  tax  from  the  amount  of  the  excess  of  the  corporation  tax  : 
Tounshend  v.  Grcnujer,  9  L.  J.  Ch.  176. 

And  similarly,  if  the  vendor  claims  compensation  under  a 
condition  for  compensation,  the  Court  will  deduct  compensation 
for  any  overstatement  which  he  has  made  of  the  value  of  the 
property  from  the  amount  to  be  awarded  to  him  as  compensa- 
tion for  the  property  being  more  valuable. 

Thus,  where  there  was  a  deficiency  of  10  acres  in  one  parcel, 
and  an  excess  of  20  acres  in  another,  and  the  vendor  claimed 
compensation  under  llie  condition,  the  deficiency  was  set  off  pro 
tanto  against  the  excess :  Lcdk  v.  Toi)ij)son,  9  Ha.  26S. 


(      15: 


CHAPTER  XIX. 


INDEMNITY. 


Where  it  is  impossible  to  assess  f.iirly  the  difference  in  value  Indemnity, 
between  the  tiling  sold,  and  that  which  the  vendor  can  convey, 
the  Court  sometimes,  at  the  instance  of  the  purchaser,  instead  of 
rescinding  the  contract,  decrees  partial  performance  with  an 
indemnity,  compelling  the  vendor  either  to  execute  some  security 
(preferably  of  real  estate),  or  to  pay  the  purchase-money,  or  a 
sufficient  portion  thereof  into  Court  to  abide  the  event. 

Thus,  in  Milligan  v.  Cooke,  16  Ves.  1,  the  Court  ordered  (the  Inquiry, 
purchaser  consenting  to  the  form  of  order)  an  "  inquiry  what 
was  the  difference  between  the  value  of  the  interest  so  repre- 
sented as  proposed  for  sale,  and  the  interest  in  the  said  lease, 
and  if  the  Master  shall  find  that  he  is  unable  to  ascertain  such 
difference  in  value,  or  if  the  purchaser  shall  declare  himself 
content  to  take  such  interest  as  can  be  given  him  with  an 
indemnity,  the  Master  to  settle  such  security  by  way  of 
indemnity  as  it  should  aj)pear  just  that  the  vendor  should 
execute." 

In  Hake)/  v.  Grant,  13  Yes.  73  (see  p.  81),  it  was  referred  to 
the  Master  to  inquire  whether  there  ought  to  be  any,  and  what, 
indemnity  in  respect  of  a  fee  farm  rent  of  19/.  ^s.  Od.  issuing 
out  of  a  rectory,  the  tithes  of  which  were  being  sold.  The 
Master  thought  no  indemnity  was  necessary :  Eeg.  Lib.  1806, 
A.  251. 

In  Monublow  v.  Shirley,  13  Ves.  81  (see  p.  83),  it  was  referred 
to  the  Master  to  set  a  value  on  the  incumbrances  or  outgoings, 
or  ascertain  what  might  be  a  proper  indemnity  against  the 
same. 

In  Wihon  V.  Williams,  3  Jur.  N.  S.  810,  where  the  vendor's  Dower, 
wife  was  prospectively  entitled  to  dower  if  she  survived  him. 
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and  the  vendor  was  uiuiLle  to  i)rocui'e  lier  concurrence  in  the 
sale,  tlie  Court  directed  that  a  sufficient  portion  of  the  purchase- 
money  should  be  set  aside  and  retained  in  Court  and  invested, 
and  tliat  tlio  vendor  should  receive  the  interest  thereon  during 
the  joint  lives  of  liimself  and  his  wife,  and  that  the  interest 
should  be  paid  to  her  during  her  life  if  she  smnived  her  husband 
(in  satisfaction  of  her  dower),  and  the  principal  upon  lier  decease 
should  go  to  the  vendor.  It  may  be  remarked  on  that  case 
that  the  wife  was  not  bound  by  the  decree,  that  if  tlie  land 
increased  in  value  the  interest  on  the  fund  in  Court  miglit  not 
have  satisfied  her  claim  to  dower,  and  that  the  chance  of  the 
vendor's  wife  having  dower,  and  the  probable  duration  of  such 
dower,  could  have  been  calculated  by  an  actuary.     See  p.  149. 

In  A)/Mt  V.  Anhfon,  1  My.  &  Cr.  105,  at  p.  114,  Pepys,  M.  E., 
held  that  the  Court  could  not  compel  the  vendor  to  give  an 
indemnity,  following  the  authority  of  Lord  Eldon  in  Bahnanno 
V.  LumJe;/,  1  Ves.  &  B.  224. 

In  Balmanuo  v.  Lumley,  1  Yes.  &  B.  224,  Lord  Eldon  thought 
the  Court  could  not  compel  the  vendor  to  give  an  indemnity : 
but  in  that  ease  it  was  possible  to  assess  compensation,  and 
compensation  was  allowed.  There  was,  therefore,  no  necessity 
for  compelling  the  vendor  to  give  an  indemnity. 

In  Foiccll  V.  South  Wales  Rij.  Co.,  1  Jin-.  X.  S.  773,  the 
vendor  was  compelled  to  give  an  indemnity  as  well  as  com- 
pensation. There  the  land  sold  contained  u^  acres,  and 
was  part  of  an  estate  of  122  acres,  the  whole  of  which 
was  subject  to  a  rent-charge  of  20/.  per  annum,  which  the 
vendor  had  not  disclosed.  In  answer  to  the  inquiry  as  to  the 
amount  of  compensation,  the  Master  found  that  the  proper 
compensation  would  be  to  deduct  from  the  purchase-money 
(1,700/.)  such  an  amount  as  should  bear  to  the  value  of  the 
rent-charge  (which  he  assessed  at  500/.)  the  same  proportion  as 
the  8|  acres  bore  to  the  whole  estate  of  122  acres,  viz.  12/.  14s.  8f/. 
"Wood,  V.-C,  ordered  12/.  10s.  to  be  deducted  for  comj^ensation, 
and  further  directed  the  vendor  to  execute  a  conveyance  of  the 
property,  and  therein  to  covenant  for  himself,  his  heirs  and 
assigns,  to  pay  the  annuity  of  20/.,  and  that  whilst  the  annuity 
should  subsist  the  same  should,  as  between  the  vendor,  his  heirs 
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and  assigns,  and  the  company  and  their  successors,  he  charge- 
ahle  upon  the  119  acres  remaining  in  his  possession  in  exonera- 
tion of  the  lands  so  conveyed. 

In  Bainhvidge  v.  Kinnaird,  32  Beav.  346,  where  the  laud  sold 
was  subject,  together  with  other  estates  having  a  rent  roll 
of  20,000/.  a  year,  to  a  charge  of  15,000/.  for  portions,  Lord 
Bomilly  held  that  the  purchaser  was  not  entitled  either  to 
compensation  or  indemnity. 

If  compensation  can  be  assessed  the  Court  will  assess  it,  and 
will  not  compel  the  vendor  to  give  an  indemnity  merely  because 
the  purchaser  thinks  an  indemnity  would  be  more  convenient : 
BaJmanno  v.  LumJey,  1  Yes.  &  B.  224. 

If  compensation   can  be  fairly  assessed,   and  the  purchaser  Purchaser 

•      1  •  ^        n  MIT  ID^y  choose 

prefers  compensation  to  an  indemnity,  the  Court  will  decree  compensation, 
compensation  instead  of  the  execution  of  an  indemnity,  because 
compensation  is  fairer  to  the  purchaser. 

"If  the  estate  was  purchased  subject  to  a  contingency 
affecting  its  immediate  value,  he  (the  purchaser)  could  not  carry 
it  to  market.  Property  held  subject  to  the  question  of  indem- 
nity remains  unsaleable,  unmarketable,  and  of  infinitely  less 
value  than  it  would  otherwise  be  "  :  per  Lord  Eldon  in  MUligan 
V.  Coolxc,  16  Ves.  1. 

In  Hovnihhw  v.  (^Jiirley,  13  Ves.  81,  the  vendor  offered  either 
compensation  or  an  indemnity. 

The  purchaser  cannot  be  forced  to  take  an  indemnity  :  Fikles  and  cannot  be 
v.  Hoolxcr,  3  Mad.   193,  where  the  defect  was  essential   and  iudemnity.'^ 
consequently  entitled  the  purchaser  to  rescind  altogether.     See, 
also,  per  Lord  Eldon  in  Balmanuo  v.  Lumloj,  1  Ves.  &  B.  224 ; 
per  Lord  Cottenham  in  Rid  gun  y  v.  Gray,  1  Mac.  &  Gr.  109  ;  and 
per  Lord  Langdale  in  Nouaille  v.  Flight,  7  Beav.  521. 

In  Wood  V.  Bvnial,  19  Ves.  220,  Lord  Eldon  seems  to  have 
thought  that  a  purchaser  might  be  compelled  to  take  an  in- 
demnity for  a  small  incumbrance  upon  a  considerable  estate ; 
but  not  where  the  incumbrance  amounted  to  half  the  purchase- 
money.  This  was,  however,  mere  dictum.  In  Ilahey  v.  Grant, 
13  Ves.  73,  where  the  Court  ordered  the  purchaser  to  complete 
with  an  indemnity  if  necessary,  no  indemnity  was  in  fact  given. 
See  above  p.  1  ;">;"). 
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AvTKR  the  purcliase-mouey  has  been  paid  to  the  vendor,  and  tho 
conveyance  has  been  executed,  the  purchaser  will  not,  as  a 
general  rule,  be  entitled  to  relief  for  any  misdescription,  defect 
in  title,  &c.,  except  on  the  covenants  for  title  :  Clare  v.  Lamb, 
L.  11.  10  C.  P.  3-34  (an  action  by  the  purchaser  for  money  had 
and  received). 

It  is  the  execution  of  the  conveyance,  and  not  the  mere  pay- 
ment of  the  purchase-money,  which  bars  the  purchaser's  rights. 
Even  the  taking  of  possession  and  payment  of  purchase-money 
will  not  debar  the  purchaser  of  his  right  to  rescind,  and  recover 
the  purchase-money,  provided  the  conveyance  has  not  been  exe- 
cuted. 8ee  Cripps  v.  Rcade,  6  T.  E.  606  (before  conveyance), 
and  Thomas  v.  PoiceU,  2  Cox,  ;39-l  (after  conveyance). 

If  the  purchase-money  has  not  been  paid  to  the  vendor  (as 
where  it  has  been  paid  into  Court,  or  part  of  it  has  been  paid  to 
the  vendor  and  the  remainder  secured  by  the  purchaser's  bond), 
the  purchaser  is  entitled,  even  after  the  conveyance  has  been 
executed,  to  have  any  incumbrances  which  have  been  created  by 
the  vendor  himself,  or  to  which  the  covenants  for  title  in  the  con- 
veyance apply,  paid  off  out  of  the  purchase-money :  8ug.  548  ; 
Dart,  905,  006 ;  Tourville  v.  Naish,  3  P.  W.  306 ;  Woods  v. 
Martin,  11  Ir.  Ch.  P.  148.  In  the  latter  case  arrears  for  head 
rent  due  before  the  execution  of  the  conveyance  were  paid  off 
out  of  the  unpaid  purchase-money  secured  by  the  bond  of  the 
piu'chaser. 

But  the  purchaser  may  not  have  the  purchase-money  applied 
in  payment  of  other  incumbrances  :  Dart,  905,  906.  Nor  could 
he  after  conveyance  rescind  on  the  ground  of  a  defect  in  the  title 
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not  having  been  properly  disclosed  by  the  abstract :  per  Wood, 
V.-C,  McCulloch  V.  Gregory,  24  L.  J.  Ch.  246,  at  p.  248. 

The  chief  exceptions  to  the  rule  above  stated  are : — cases  of 
fraud,  "  common  mistake,"  and  a  right  to  compensation  under  a 
condition  for  compensation  not  limited  to  demands  made  before 
completion.  As  to  the  case  of  fraud,  see  Chapter  IX.,  p.  82  ; 
"  common  mistake,"  Chapter  VIII.,  p.  74 ;  and  condition  for 
compensation,  Chapter  XXIX.,  p.  258. 

The  case  of  Crompfoii  v.  Lord  Melbourne,  5  Sim.  353,  is  akin 
to  the  cases  where  compensation  has  been  granted  under  a  con- 
dition for  compensation,  although  the  conveyance  has  been 
executed.  There  land  was  wrongly  described  as  tithe  free,  and 
upon  completion  part  of  the  purchase-money  was  set  apart  and 
invested  to  provide  compensation  in  case  the  vicar  of  L.,  should 
turn  out  to  be  entitled  to  the  tithes.  It  was  afterwards  dis- 
covered that  the  lands  were  in  the  S.  parish,  and  that  the  rector 
of  S.  was  entitled  to  them.  It  was  held  that  the  purchaser  was 
entitled  to  compensation  out  of  the  money  so  set  apart  on  the 
ground  partly  that  the  sale  had  not  been  completed,  and  partly 
that  there  were  documents  in  the  possession  of  the  vendors  which 
would  have  shown  them  that  the  rector  of  tS.  was  entitled  to 
tithes  out  of  the  land  sold. 

The  case  of  Leuty  v.  Ilillas,  2  De  Gr.  &  J.  110,  was  the  case  Mistake  in 
of  a  mistake  in  the  conveyance  itself.  On  a  sale  in  lots,  A.  and 
B.  purchased  adjoining  lots.  The  conveyance  to  A.,  by  mistake, 
comprised  a  yard  and  stable,  part  of  B.'s  lot,  and  this  part  was 
by  mistake  omitted  from  the  conveyance  to  B.  The  description 
in  the  particulars  was  sufficient  to  fix  A.  with  notice  that  he  was 
not  buying  the  yard  and  stable.  It  was  held  that  B.  was 
entitled  to  a  conveyance  thereof  from  A. 

Ancillary  Belief. 

If  the  sale  is  set  aside  after  conveyance,  the  purchaser  will,  in  Outgoings, 
addition  to  having  his  purchase-money  repaid,  be  allowed  all 
necessary  outgoings,  and  also  rej)airs  and  improvements  executed 
by  him  before  the  discovery  of  the  fraud  or  "  common  mistake  " 
if  asked  for  in  the  pleadings :  Edwards  v.  3PLeay,  2  Sw.  287, 
at  p.  289.     He  will  also  be  allowed  his  costs  of  the  purchase, 
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including  costs  of  the  conveyance  :  ihi<l. ;  and  to  interest  at  4/. 
l^er  cent,  per  annum  u^ton  such  outgoings  and  costs.  See  form 
of  decree  in  Gibson  v.  D'E>ste,  2  Y.  &  C.  C.  C.  542,  at  p.  081. 

On  the  other  hand,  the  purchaser  will  have  to  account  for  the 
rents  Avhich  he  has  received :  Gibson  v.  Jj'Este,  2  Y.  &  C.  C.  0. 
at  p.  581.  And  the  account  is  taken,  it  would  seem,  on  the 
footing  of  wilful  default :  ibid.  But  it  is  difficult  to  see  why 
a  purchaser  should  be  in  a  worse  position  than  a  vendor,  who  is 
not  made  to  account  on  the  footing  of  wilful  default  unless  there 
are  special  circumstances.     See  p.  208. 

If  the  estate  or  part  of  it  has  been  in  the  purchaser's  personal 
occupation,  he  will  be  charged  with  an  occupation  rent :  Gibson 
V.  D'Este,  2  Y.  &  C.  C.  C.  at  p.  581. 

If  the  vendor,  or  his  solicitor,  or  agent,  conceals  from  the 
purchaser  any  incumbrance  on  the  property,  or  any  settlement, 
deed,  will,  or  other  instrument  material  to  the  title,  or  falsifies 
any  pedigree  upon  which  the  title  may  depend,  in  order  to 
induce  him  to  accept  the  title  offered  or  produced  to  him,  with 
intent,  in  any  of  such  cases,  to  defraud,  this  is  a  misdemeanour. 
(See  22  &  23  Viet.  e.  35,  s.  2i.  The  vendor,  or  his  solicitor,  or 
agent,  so  acting  will  also  be  liable  to  an  action  for  damages  at 
the  suit  of  the  purchaser,  or  those  claiming  under  him,  for  any 
loss  sustained  by  him  or  them  in  consequence  of  the  settlement, 
deed,  will,  or  other  instrument  or  incumbrance  so  concealed,  or  of 
any  claim  made  by  any  person  under  such  pedigree,  but  wliose 
right  was  concealed  by  the  falsification  of  such  pedigree :  ibid. 

In  estimating  such  damages  where  the  estate  shall  be  recovered 
from  such  purchaser,  or  from  those  claiming  under  him,  regard 
shall  be  had  to  any  expenditure  by  liim  or  them  in  improve- 
ments on  the  land  :  ibid. 
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CHAPTER  XXI. 

PAKOL  VARIATION. 
By  tlie  Statute  of  Frauds,  sect.  4,  contracts  affecting  land  must  Statute  of 

,       .  ...  n       -r>     ;   TTT  o-rr  Frauds, 

be  m  writing,     bee  i  art  iii.  p.  o75. 

By  a  general  rule  of  law,  even  independently  of  the  Statute  Contract 
of  Frauds,  when  a  contract  has  been  reduced  to  writing,  parol  writinjj. 
evidence  is  inadmissible  to  contradict,  vary,  or  add  to  its  terms, 
but  is  admissible  for  the  purpose  of  proving  fraud,  misrepresen- 
tation, mistake,  or  any  other  fact  which  has  any  effect  on  the 
validity  of  the  written  contract,  or  the  rights  of  either  party  to 
have  it  cancelled,  rectified,  rescinded,  or  specifically  performed. 

The  question  of  the  validity  of  contracts  belongs  to  the 
general  law  of  contract,  as  also  do  questions  of  mistake  in  re- 
ducing the  terms  of  a  contract  to  writing  (the  remedy  for  which 
is  rectification  of  the  contract),  and  of  mistake  by  the  person 
signing  the  contract  as  to  what  document  he  is  signing  (the 
remedy  for  which  is  cancellation).  Mistake  is  considered  in 
Chapter  VIII.  p.  74  ;  and  fraud  in  Chapter  IX.  p.  82. 

The  present  chapter  deals  with  the  admission  of  evidence  of  Parol 
parol  variations,  whether  by  way  of  representation  or  contract, 
as  affecting  the  rights  of  vendors  and  purchasers  to  specific  per- 
formance or  rescission,  and  deals  also  with  collateral  agreements 
by  parol,  and  the  right  to  recover  damages  for  the  breach  thereof. 

If  the  vendor  or  his  agent  has  made  any  verbal  description 
or  representation  to  the  purchaser,  adding  to  or  varying  that 
contained  in  the  written  contract,  then  the  respective  rights  of 
the  vendor  and  purchaser,  classified  according  to  legal  remedies, 
are  as  follows : — 

First,  as  to  specific  performance.  Specific 

(1.)  The  vendor  cannot  enforce  specific  performance  of  the  ^ 

contract  u-ith  the  parol  variation  or  addition  if  the  purchaser  asking  for 
refuses  to  have  the  variation  or  addition  read  into  the  contract :  lormancc  tcitli 

W.  M 
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verbal  addi-     Iligginsou   V.   C/o/rrs^   15  Ves.  516.     See,  also,  Jfan.ser  v.  7?r/r/.-, 
*"""■  6  Hai-e,  443,  at  p.  447 ;  ncju-ood  v.  MaUaUcu,  25  Ch.  D.  357 ; 

and  Cahallero  v.  Ucnty,  0  Ch.  447. 

This  rule  holds  good  notwithstanding  the  purchaser  may  have 
signed  a  written  agreement  referring  to  the  verbal  variation. 
Thus,  in  Higginson  v.  Clowes  (sec  above),  the  defendant  had 
bound  himself  to  "  a  strict  fulfilment  of  this  article,  and  to  abide 
bj  the  conditions  and  declarations  made  at  this  sale." 

In  Pember  v.  Mathers,  1  Bro.  C.  C.  52,  parol  evidence  was 
admitted  on  plaintiff's  behalf  of  a  promise  on  the  faith  of  which 
the  plaintiff  entered  into  the  contract ;  but  this  case  is  doubted 
in  Clarhe  v.  Grant,  14  Yes.  519,  at  p.  525,  and  seems  to  be 
opposed  to  the  current  of  authority.  As  a  matter  of  principle, 
there  is,  as  Lord  Justice  Fry  points  out  (Sp.  Perf.  p.  349),  an 
inconsistency  in  the  Courts  declining  to  receive  parol  evidence 
on  behalf  of  a  plaintiff  seeking  to  correct  a  mere  written 
contract,  and  receiving  it  on  behalf  of  a  plaintiff  claiming 
to  have  a  deed  rectified ;  but  the  inconsistency  will  probably 
remain  until  the  Statute  of  Frauds  is  repealed. 

The  case  of  Furebrother  v.  Gibson,  1  De  Gr.  &  J.  002,  is  not  at 
variance  with  this  rule.  There  the  particulars  of  sale  described 
the  property  as  "in  the  occupation  of  the  C.  L.  Company  under 
a  lease."  The  company  were  in  occupation  by  virtue  of  a  lease 
granted  to  A.,  B.,  and  C,  their  trustees.  The  ^^urchaser  was 
verbally  informed  b}''  the  vendor's  solicitor  before  the  sale  that 
A.  and  B.  were  the  names  of  two  of  the  lessees.  After  the  sale 
the  jiurchaser  refused  to  complete,  on  the  ground  that  he  had 
understood  from  the  particulars  that  the  lease  was  to  the 
company  itself.  In  an  interpleader  suit  by  the  auctioneer, 
which  by  consent  was  treated  as  a  suit  by  the  vendor  for 
specific  jierformance,  evidence  of  this  verbal  statement  was 
admitted  on  behalf  of  the  vendor,  and  the  pui'chaser  was  held  to 
his  bargain.  It  will  be  observed  that  this  was  not  a  case  of  a 
vendor  varying  the  WTitten  contract  by  a  verbal  declaration  ; 
the  Cj[uestion  w^as  whether  the  purchaser  was  deceived  by  the 
ambiguity  in  the  particulars,  and  evidence  of  the  verbal  decla- 
ration was  admitted  to  show  that  he  was  not  deceived.  The 
decision,  therefore,  was,  as  Knight-Bruce,  L.  J.,  said  (p.  605), 
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"  quite  consistent  with  all  the  authorities,  hoth  at  common  law 
and  in  equity,  as  to  the  inadmissibility  of  parol  communications 
to  affect  a  subsequent  written  contract."  See  the  remarks  of 
Jessel,  M.  H.,  on  this  case  in  Cato  v.  Tho)iq)son,  9  Q.  B.  Div.  616, 
at  p.  619,  where,  however,  the  facts  of  Farebrofher  v.  Gibson  are 
incorrectly  stated. 

The  case  of  Cowle//  v.  JFaffs,  21  L.  T.  97,  clearly  shows  the 
distinction  between  admitting  parol  evidence  to  prove  that  the 
purchaser  was  not  deceived,  and  admitting  it  for  the  purpose 
of  varying  the  contract  itself.  In  that  case,  a  suit  by  the  vendor 
for  specific  performance,  evidence  of  particulars  and  conditions 
of  sale  was  admitted  for  the  purpose  of  proving  that  the  pur- 
chaser knew  what  the  vendor's  interest  was,  but  the  particulars 
and  conditions  were  held  not  to  be  incorporated  in  the  contract. 

The  case  of  Jcrris  v.  Bcrridge,  L.  R.  8  Ch.  351,  does  not  con- 
flict with  the  rule  above  stated.  The  purchaser,  who  was  one  of 
the  defendants  in  that  case,  sought  to  set  up  a  transfer,  executed 
by  the  plaintiffs,  the  vendors,  in  pursuance  of  a  verbal  contract 
with  him,  for  the  purpose  of  preventing  the  plaintiffs  from 
enforcing  not  only  their  verbal  contract  with  him,  but  also  their 
written  contract  with  the  other  defendants.  He  was  not 
endeavouring  to  2)revent  the  vendors  from  enforcing  a  written 
contract  with  a  verbal  variation,  because  there  was  no  written 
contract  between  him  and  the  vendors  at  all ;  and  he  was  in  the 
position  of  an  assailant,  and  therefore  virtually  a  plaintiff  rather 
than  a  defendant.  Lord  Selborne,  at  p.  360,  in  words  approved 
by  him  in  IIussoj  v.  Horne-Paijue,  4  App.  Ca.  at  p.  323,  lays 
down  the  doctrine  that  "  the  Statute  of  Frauds  is  a  weapon  of 
defence,  not  offence,  and  does  not  make  any  signed  instrument  a 
valid  contract  by  reason  of  the  signature,  if  it  is  not  such  accord- 
ing to  the  good  faith  and  real  intention  of  the  parties." 

(2.)  The  vendor  cannot  enforce  specific  performance  of  the  (2)  Vendor 
contract  tvithout   the  parol  variation,   if   the  purchaser  insists  performance 
upon  having  the  variation  read  into  the  agreement.  adcUtion^*^^^'^^ 

The  parol  variation  may  consist  in  an  undertaking  by  the 
vendor  to  do  some  act  either  on  the  property  sold  or  on  other 
property;  this  would  amount  to  an  additional  parol  contract, 
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■which,  though  not  capahle  of  being  specifically  enforced  by  tlie 
purchaser,  will,  upon  the  neglect  of  the  vendor  to  carry  it  out, 
entitle  the  purchaser  to  resist  specific  performance.  In  Ifi/cr.s  v. 
iraf.soH,  1  Sim.  N.  S.  523  ;  10  II.  L.  Ca.  G72  (under  the  name 
of  JRosc  V.  Watson),  specific  performance  was  refused  to  a  vendor 
who  had  not  carried  out  a  verbal  undertaking  to  build  a  church 
on  adjacent  property.  In  Lnmair.  v.  Dixon,  L.  II.  G  II.  L.  414, 
the  non-fulfilment  by  the  lessor  of  a  verbal  agreement  to  make 
the  wine  vaults  diy,  was  held  sufficient  to  entitle  the  lessee  to 
resist  specific  performance  of  an  agreement  for  a  lease  of  the 
vaults. 

Lamavc  v,  Dixon  oven'ules  the  case  of  P/iipj)s  v.  C/tild,  -3  Dr. 
709  (which  was  not,  however,  mentioned  in  La  ma  re  v.  Dixon). 
In  P/iipps  V.  Child,  Kindersley,  V.-C,  refused  to  import  into  an 
agreement  for  sale  of  a  mine  a  parol  agreement  by  the  plaintiff 
to  relieve  the  mines  from  flooding. 

The  rule  above  stated  was  not  observed  in  the  case  of  Croo)ne 
V.  Lediard,  2  My.  &  K.  251.  In  that  case  A.  agreed  to  sell,  and 
B.  to  buy,  the  L.  estate,  and  by  the  same  written  contract  B. 
agreed  to  sell,  and  A.  to  buy,  the  II.  estate,  and  the  contract  did 
not  expressly  state  that  the  two  agreements  were  dependent  on 
each  other ;  it  was  held  that  A.  was  entitled  to  specific  perform- 
ance of  his  contract  to  sell  the  L.  estate,  although,  owing  to 
defective  title,  B.  could  not  enforce  the  sale  of  the  II.  estate,  and 
evidence  offered  by  B.  that  the  two  agreements  were  meant  to 
be  dependent  on  each  other  was  not  admitted.  The  correctness 
of  this  decision,  so  far  as  the  exclusion  of  the  evidence  of  a  parol 
variation  is  concerned,  may  be  doubted  ;  and  it  might  have  been 
reasonably  held,  from  the  fact  of  the  two  contracts  being  con- 
tained in  the  same  document,  that  they  were  meant  to  be 
mutually  inter- dependent,  and  that  the  transaction  really 
amounted  to  an  agreement  for  an  exchange. 
(3)  Purchaser  (3.)  The  purchaser  cannot  enforce  specific  performance  irifh 
perfomiance  the  parol  variation  if  the  vendor  objects  to  the  variation, 
addition!'''^  See  IFoolhwi  V.  Ilearn,  7  Yes.  211,  and  C/oiccs  v.  ITigginson,  1 

Yes.  &  B.  524.  In  the  first  of  those  cases,  Grant,  M.  K.,  said, 
at  p.  219  :  "  If  this  had  been  a  bill  brought  by  tliis  defendant 
for  a  specific  performance,  I  should  have  been  bound  by  the 
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decisions  to  admit  the  parol  evidence  and  to  refuse  a  specific 
performance.  But  this  evidence  is  offered  not  for  the  purpose 
of  resisting,  hut  of  ohtaining  a  decree ;  first,  to  falsify  the 
written  agreement,  and  then  to  substitute  in  its  place  a  parol 
agreement  to  be  executed  by  the  Court." 

A  purchaser  who  is  defendant  in  an  action  for  specific  per- 
formance brought  by  the  vendor,  may  adduce  parol  evidence  of 
an  agreement  to  give  compensation  for  the  purpose  of  resisting 
specific  performance,  but  not  for  the  purpose  of  obtaining  com- 
pensation, because  in  the  latter  case  he  would  be  virtually  a 
plaintiff  in  a  cross-action. 

Thus,  in  Winch  v.  WincJicstcr,  1  Ves.  &  B.  375,  at  p.  378, 
Grant,  M.  R.,  says :  "As  to  the  admissibility  of  the  evidence,  it 
must  depend  upon  the  purpose  for  which  it  is  produced.  If  the 
defendant  insists  that,  the  evidence  being  received,  he  will  be 
entitled  to  have  the  contract  performed,  with  an  abatement  of 
the  price,  I  think  it  not  admissible  for  that  purpose,  as  the 
Court  cannot  execute  in  his  favour  a  written  agreement  with  a 
variation  introduced  by  parol  testimony ;  but  if  he  says  he  was 
deceived  by  this  representation,  and  therefore  was  induced  by 
fraud  to  enter  into  the  contract,  and  offers  evidence  for  the  pm*- 
pose  of  getting  rid  of  such  contract  altogether,  for  that  purpose 
I  think  it  may  be  received." 

(4.)  The  purchaser  cannot  enforce  specific  performance  ivith-  (4)  Purchaser 

...  •  (.  ,  1  1        •      •  J  1        •         11  •    i.  •         asking  specific 

out  the  variation,  it  the  vendor  insists  upon  having  the  variation  performance 
read  into  the  agreement.  additioJ''''^^^ 

Thus,  in  Manser  v.  Back,  6  Hare,  443,  several  copies  of  the 
printed  particulars  were  altered  in  writing,  and  laid  on  the  table 
in  the  auction  room  (see  p.  449),  and  the  auctioneer  read  the 
altered  particulars  aloud,  though  without  expressly  calling 
attention  to  the  alteration.  Inadvertently  an  unaltered  copy  of 
the  particulars  was  signed  by  auctioneer  and  purchaser.  The 
Court  held  that  the  purchaser  could  not  enforce  specific  perform- 
ance according  to  the  unaltered  particulars,  although  he  had  not 
heard  the  auctioneer  read  the  altered  copy,  and  knew  nothing  of 
the  alteration.  The  case  of  The  Marquis  of  Touiishend  v.  Sfang- 
room,  G  Ves.  328,  is  an  illustration  of  this  rule,  and  also  of 
rule  1.     See  p.  IGl,  above.     There  Lord  Eldon  dismissed  a  bill 
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(5)  Specific 

perfomianco 

giving 

defendant 

election. 


Reasonable 
time  to  be 
given. 


Rescission. 

"When  pur- 
chafjer  can 
rescind. 


by  the  lessor  for  specific  performance  with  a  parol  variation,  and 
a  cross-bill  by  the  lessee  for  specific  performance  without  the 
variation. 

Perhaps  rule  4  above  should  be  stated  subject  to  the  proviso 
following :  "  Provided  that  the  vendor  must  prove  cither  that 
the  purchaser  heard  and  understood  the  variation,  or  that  the 
auctioneer  exceeded  his  instructions  in  using  particulars  and 
signing  a  contract  which  did  not  contain  the  variation." 

The  rule,  as  stated  in  Dart,  p.  124,  is :  "  If  the  Court  were 
clearly  satisfied  that  he"  {i.e.,  the  purchaser)  "heard  and 
imderstood  the  effect  of  the  verbal  declarations,  he  probably 
would  not  obtain  a  decree  for  specific  performance  without  the 
variations."  But  in  Manser  v.  Baclx,  G  Hare,  443,  the  purchaser 
failed  to  obtain  his  decree,  although  the  Court  was  satisfied  that 
he  did  not  hear  the  verbal  declarations. 

(o.)  The  plaintiff  (whether  he  be  vendor  or  purchaser)  may, 
by  allowing  the  defendant  to  elect  whether  the  variation  shall 
be  inserted  or  not,  enforce  specific  performance  of  the  contract, 
with  the  variation  if  defendant  desii'es  it;  if  not,  without  the 
variation.  See  IxaiUHhoitom  v.  Gosdeu,  1  Ves.  &  B.  1G5,  at  p.  169 ; 
Boimhl  V.  Scoff,  10  Ir.  Ch.  E.  490;  Barnard  v.  Cave,  26  Beav. 
253. 

But  the  plaintiff  must  assent  to  the  defendant's  view  within  a 
reasonable  time.  Thus,  in  Legal  v.  Miller,  2  Ves.  sen.  299,  after 
the  defendant  had  succeeded  in  proving  the  parol  variation,  the 
plaintiff  turned  round  and  claimed,  under  his  prayer  for 
*'  general  relief,"  specific  performance  of  the  contract  so  varied. 
The  defendant  was  held  entitled  to  resist  this  claim  on  the 
ground  of  surprise,  and  probably  also  of  the  expense  incurred  by 
the  defendant,  which  would  not  have  been  ineuiTed  had  the 
plaintiff  adopted  the  parol  variation  at  an  earlier  date. 

Second,  as  to  rescission. 

(1.)  AMiere  the  vendor  refuses  to  complete  irifh  the  variation, 
or  is  unable  to  make  a  good  title  with  the  variation,  the  pur- 
chaser may  rescind.  See  Winch  v.  Winchester,  1  Yes.  &  B.  375, 
at  p.  378. 

(2.)  Where  the  vendor  refuses  to  complete  xeifhonf  the  variation, 
or  is  unable  to  make  a  good  title  without  the  variation,  the  pui'- 
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chaser  is  entitled  to  rescind  the  contract,  unless  the  vendor  can 
jirove  the  purchaser  heard  the  parol  variation. 

In  Torrance  v.  Bolton,  14  Eq.  124  (affirmed,  L.  E.  8  Ch.  118), 
the  conditions  of  sale  containing  the  variation  were  read  for  the 
first  time  in  the  auction  room,  and  the  purchaser  stated  that  he 
did  not  hear  distinctly  or  pay  much  attention  to  what  was  read, 
Malins,  V.-C,  at  p.  133,  said  :  "  If  the  defendant  had  only  taken 
the  precaution  to  have  the  conditions  printed  and  handed  to  all 
the  gentlemen  in  the  room,  and  the  auctioneer  had  requested 
them  to  follow  him  whilst  he  read  them,  and  it  had  been  proved 
that  the  plaintiff  had  had  them  in  his  hands,  this  controversy 
could  not  have  arisen." 

Collateral  Agreements. 

It  is  difficult  to  say  in  what  cases  two  contemporary,  or  Collateral 
nearly  contemporary,  agreements  relating  to  the  same  subject,  ° 
and  entered  into  by  the  same  parties,  will  be  regarded  as 
forming  one  contract  which  must  be  enforced  altogether  or  not 
at  all,  so  that  if  one  of  the  agreements  is  reduced  to  writing  and 
the  other  remains  verbal,  the  party  seeking  to  enforce  the  first 
must,  if  the  defendant  so  insist,  perform  the  second  also. 

On  an  agreement  to  grant  a  lease  of  wine  vaults,  a  collateral 
verbal  agreement  by  the  lessor  to  make  the  Avine  vaults  dry  was 
treated  as  forming  part  of  the  contract  to  grant  the  lease,  and 
the  non-fulfilment  of  the  verbal  agreement  by  the  lessor  was 
held  to  entitle  the  lessee  to  resist  the  lessor's  action  for  specific 
performance  :  La  ma  re  v.  Dixon,  L.  R.  6  H.  L.  414.  On  the 
other  hand,  the  non-fulfilment  by  the  vendor  of  a  verbal  agree- 
ment to  pump  a  mine  dry,  was  not  held  to  entitle  the  purchaser 
to  resist  the  vendor's  action  for  specific  performance  of  a  written 
contract  for  the  purchase  of  the  mine  :  P/iipps  v.  Child,  3  Dr. 
709  (which  it  appears  was  not  cited  to  the  Court  in  Lamare  v. 
Dixon).     See  above,  p.  164. 

But  even  if  a  collateral  verbal  agreement  cannot  be  relied  on  Damages. 
by  the  defendant  as  a  defence  to  an  action  for  specific  perform- 
ance, he  may  recover  damages  for  the  breach  thereof,  if  it  be  an 
agreement  which  is  not  required  to  be  in  writing  on  account  of 
the  Statute  of  Frauds,  and  if  it  be  not  inconsistent  with  the 
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Effect  of 
reading  lease. 


express  terms  of  the  WTitten  agroeraent.  It  is,  perhaps,  also 
necessary  to  prove  that  the  vorhal  agreement  was  calculated  to 
induce,  and  did  induce,  the  party  alleging  it  to  enter  into  the 
written  contract,  and  tliat  the  written  contract  was  not  intended 
to  contain  the  whole  agreement  between  the  parties. 

Damages  have  been  given  for  the  breach  of  a  verbal  under- 
taking to  destroy  rabbits,  given  by  the  landlord  contempora- 
neously with  a  written  agreement  for  a  lease,  although  the  lease 
gave  the  landlord  an  unrestricted  right  of  shooting :  llorgaii  v. 
Griffit/i,  L.  R.  6  Exch.  70. 

Also,  for  the  breach  of  a  verbal  agreement  to  kill  down  the 
game,  and  not  to  let  the  shooting  :  Erd-inc  v.  Adeane,  8  Ch.  7oG. 

Also,  for  the  breach  of  the  following  verbal  agreement  by  the 
lessor,  "  If  you  will  become  my  tenant  I  will  undertake  to  put 
the  house  in  repair,  and  send  more  furniture  into  it"  :  Ancjell  v. 
Diihe,  L.  E.  10  Q.  B.  174. 

If  the  auctioneer  verbally  makes  a  misrepresentation  as  to 
some  point  not  mentioned  in  the  particulars,  whereby  the  pur- 
chaser is  induced  to  give  a  larger  price  for  the  property,  evidence 
of  this  misrepresentation  is  admissible  in  an  action  by  the  pur- 
chaser for  damages  against  the  vendor.  See  Brett  v.  Cloicso^  5 
C.  P.  D.  376,  at  p.  386.  As,  however,  in  that  case,  the  pur- 
chaser had  accepted  a  conveyance  in  accordance  with  the  parti- 
culars, he  was  precluded  from  getting  relief.  See,  on  this  point, 
Chapter  XX.  p.  158. 

If  the  auctioneer  reads  a  lease  which  is  not  mentioned  in  the 
particulars,  and  the  purchaser  swears  he  did  not  hear  him,  the 
purchaser  is  not  affected  with  notice  of  the  lease :  CahaUcro  v. 
Ilcnty,  9  Ch.  447 ;  and  see  Chapter  YII.  p.  04. 

If  the  vendor  has  misstated  the  effect  of  a  lease  in  the  parti- 
culars, he  is  bound  by  his  misdescription,  even  though  the 
auctioneer  read  the  lease  :  Jones  v.  Edneij,  3  Campb.  285. 


Subsequent 
parol  varia- 
tion. 


Suhaequent  Parol  Variation. 

A  subsequent  parol  variation  (Avith  the  exception  of  stipulations 
as  to  time  or  title,  or  merely  ancillary  matters)  will  not  be 
enforced,  even  in  the  negative  method  in  which  a  prior  or 
collateral  parol  variation  can  be  enforced  {Priee  v.  Dyer,  17  Yes. 
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366),  unless  there  lias  been  part  performance:  Lfcjal  v.  Miller, 
2  Yes.  sen.  299.  But  rule  (o),  p.  166,  applies  here  too;  viz., 
that  the  plaintifr  maj  enforce  specilic  performance  by  agreeing 
to  have  the  variation  also  performed  or  not  at  the  defendant's 
option  :  Rohinson  v.  Pago,  3  Russ.  114.  And  a  written  contract 
required  to  be  in  writing  by  the  Statute  of  Frauds  may  be 
altogether  rescinded  by  a  parol  contract :  per  Grant,  M.  R.,  in 
JSx  jxirfc  Earl  of  Ilchester,  7  Ves.  318,  at  p.  377. 

SnelUng  v.  Thomas,  17  Eq.  303,  exemplifies  the  rule  above 
mentioned  as  to  the  enforcement  of  a  subsequent  parol  variation. 
In  that  case  there  was  an  agreement  in  writing  to  take  an 
underlease  containing  the  same  covenants  as  those  in  the 
superior  lease ;  the  sub-lessee  afterwards  verbally  approved  of 
an  underlease  containing  a  restrictive  covenant  which  was- not 
in  the  superior  lease ;  it  was  held  that  the  sub-lessor  could  not 
compel  the  sub-lessee  to  take  an  underlease  in  the  form  verbally 
approved  by  him. 


Part  II. 


CONDITIONS   OF   SALE. 


CHAPTER  XXII. 


GENERAL  REMARKS;  CONSTRUCTION  OF  CONDITIONS  OF  SALE. 


Particulars 

versKs 
conditions. 


The  proper  office  of  the  particulars  is  to  describe  the  subject- 
matter  of  the  contract ;  that  of  the  conditions  to  state  the  terms 
on  which  it  is  sold :  per  Malins,  V.-C,  in  Torrance  v.  Bolton, 
14  Eq.  124,  at  p.  130. 

A  misrepresentation  in  the  particulars  cannot  be  cured  by 
information  given  in  the  conditions. 

It  sometimes  happens  that  a  condition,  if  carefully  read, 
would  enlighten  a  purchaser  as  to  some  point  about  which  tho 
particulars  give  incorrect  information.  Thus,  where  "  four 
freehold  ground  rents  of  19/.  4.s.  each,  viz.,  15/.  ground  rent  and 
4/.  4s.  garden  rent,"  were  put  up  for  sale,  there  was  a  condition 
that  the  conveyance  should  contain  "  a  grant  on  the  part  of  the 
vendors  of  the  perpetual  right  of  user  of  the  respective  gardens 
now  enjoyed  by  the  tenants  of  each  house  as  appurtenant  to 
each  house  .  .  . ;  but  no  title  to  the  gardens  is  to  be  required 
by  any  purchaser."  The  Court  held  that  as  the  4/.  4.s'.  could 
not  be  properly  described  as  a  "  freehold  ground  rent,"  the  pur- 
chaser might  rescind,  although  the  condition,  if  carefully  road, 
might  have  corrected  the  misdescription  :  Evans  v.  Robins,  31 
L.  J.  Ex.  465. 

Where  on  a  sale  in  lots  tho  particulars  contained  a  statement 
appended  to  lot  C  and  lot  D  that  tho  timber  was  to  be  paid  for, 
but  no  such  statement  was  appended  to  lot  A  or  lot  B,  the  pur- 
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cliasers  of  lots  A  and  B  were  held  entitled  to  assume  that  tliey 
would  not  have  to  pay  separately  for  the  timber  ;  and  a  general 
condition  that  timber  must  be  paid  for  by  valuation  was  con- 
sidered insufficient  to  correct  the  impression  made  by  the  state- 
ments in  the  particulars  :  Iligginson  v.  Cloices,  15  Yes.  516. 

If  the  particulars  omit  information  as  to  mortgages  and  other  Incum- 
incumbrances  on  the  property,  mention  or  notice  of  such  matters 
in  the  conditions  will  not  rectify  the  omission. 

See,  as  to  mortgages,  Torrance  v.  Bolton,  8  Ch.  118  ;  and  as  to 
ground  rent  to  which  the  property  is  liable,  Jones  v.  Rhiimcr, 
14  Ch.  Div.  588. 

In  Torrance  v.  Bolton  the  conditions  were  read  aloud  at  the 
sale,  and  the  purchaser  did  not  hear  them;  they  were  not 
attached  to  the  particulars.  In  Jonea  v.  llimnier  the  ground 
rent  was  not  expressly  mentioned  in  the  conditions ;  but  the 
condition  as  to  title  mentioned  the  lease,  and  another  condition 
stipulated  that  the  purchaser  should  covenant  to  pay  the  rent 
under  the  lease. 

A  mere  ambiguity  in  the  particulars  of  sale  may  be  corrected  Ambiguity, 
by  the  conditions.    See  p.  48,  and  CkiniJjericellcaae,  13  Ch.  D.  754. 

And  an  ambiguity  in  the  conditions  may  be  cured  by  a  clearer 
statement  in  the  particulars.  Thus,  where  the  conditions  pro- 
vided for  ''possession"  being  given  to  the  purchaser  by  a  certain 
day,  but  the  particulars  stated  that  the  property  was  "  in  the 
occupation  of  X.,"  the  purchaser  was  considered  as  having 
notice  that  he  could  not  get  vacant  possession  on  the  day  named  : 
Lake  V.  Dean,  28  Beav.  607. 

Conditions  of  sale  must  be  framed  in  good  faith,  and  must  Bomtfdrs. 
not  be  calculated  to  deceive.     For  instance,  the  purchaser  must 
not  be  required  to  "  assume  "  that  which  the  vendor  knows  to 
be  false  :  Re  Banister,  12  Ch.  Div.  131,  at  p.  146.     See  instances 
below  at  p.  223. 

If  a  condition  is  not  clearly  worded  it  will  be  construed  favour-  Construction. 
ably  to  the  purchaser.  "  When  a  man  sells  property  under 
stipulations  which  are  against  common  right,  and  place  the  pur- 
chaser in  a  position  less  advantageous  than  that  in  which  he 
otherwise  would  be,  it  is  incumbent  on  the  vendor  to  express 
himself  with  reasonable  clearness ;  and  if  he  uses  expressions 
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reasonably  capable  of  misconstructiou— if  bo  uses  ambiguous 
words — tbo  purchaser  may  generally  construe  them  in  the  manner 
most  advantageous  to  himself"  :  Scnfon  v.  Jlapp,  2  Coll.  556. 

Conditions  of  sale  "  must  be  construed,  like  every  other  in- 
strument, most  strongly  against  the  person  who  frames  them, 
because  the  vendor  alone  can  be  the  sole  judge  of  the  necessity 
or  propriety  of  making  such  conditions  before  he  offers  the 
i:)roperty  for  sale  " :  llomilly,  M.  11.,  in  Greaves  v.  Wilaon,  25 
Beav.  290  ;  see,  too,  S>jnions  v.  James,  1  Y.  &  C.  C.  C.  487,  490. 

This  rule  is  specially  applicable  to  any  new  or  unusual  con- 
ditions of  sale,  "the  meaning  of  which  no  purchaser  knows  until 
c.r  post  facto  decisions  of  a  court  of  justice  inform  him  of  it  ": 
Wigram,  Y.-C,  in  Morleij  v.  Cook,  2  Ha.  106,  115. 

And  even  if  the  stipulations  were  prepared  by  the  purchaser, 
they  are  construed  favourably  to  him :  Il/iodcs  v.  Ibbetsoii,  4  D. 
M.  &  G.  787. 

The  rule  of  construing  conditions  favourably  to  the  purchaser 
has  been  carried  so  far  that  the  same  phrase  has  received  a 
different  construction  in  a  condition  giving  the  vendor  a  benefit 
from  that  which  it  has  received  in  a  condition  giving  a  benefit  to 
the  purchaser.  Thus,  a  condition  allowing  compensation  to  the 
vendor  has  been  differently  construed  from  a  condition  allowing 
compensation  to  the  purchaser.  See  Cordhujley  v.  Chcesehorough, 
4  D.  F.  &  J.  379,  where  Lord  Westbury  said  (p.  384) :  "  This 
rule  of  construction  only  applies  where  the  vendor  seeks  to 
enforce  the  contract,  not  where  the  purchaser  is  seeking  the 
benefit  of  a  stipulation  giving  him  a  right  to  a  deduction  from 
his  purchase-money." 
True  rule  of  But  the  soundcr  principle  is  that  the  construction  is  the  same 
in  both  cases  where  the  same  words  are  used,  but  that  the  con- 
dition, although  sufficient  to  cover  the  point  in  dispute,  will  not 
be  enforced  at  the  vendor's  instance  if  it  would  be  unfair  that 
he  should  avail  himself  of  it.  Conditions  of  sale  "are  to  be 
construed  in  precisely  the  same  manner  in  a  court  of  law  as  in 
a  court  of  equity.  They  are  to  be  construed  according  to  the 
ordinary  interpretation  of  language  as  used  m  business,  unless 
there  is  something  in  the  contract  or  something  in  the  subject- 
matter  which  obliges  the  Court — not  which  entitles  the  Court, 


construction. 
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but  wliich  obliges  tbe  Court — to  read  the  language  otberwise 
than  in  its  ordinary  sense  "  :  per  Lord  Esher,  M.  E..,  Re  Tcrnj 
and  White,  32  Ch.  Div.  p.  23. 

The  cause  of  the  confusion  between  the  construction  of  the 
contract,  and  the  question  whether  the  contract  was  reasonable 
and  ought  to  be  enforced,  is  that  the  Court  is  not  as  a  rule 
compelled  to  determine  the  meaning  of  the  contract  in  cases 
where  it  relieves  the  purchaser  from  fulfilment  thereof.  The 
Court  says  the  contract  means  so  and  so,  and  if  it  does  not,  then 
it  is  an  unreasonable  contract,  and  ought  to  be  relieved  against. 

The  Conveyancing  Act,  1881,  s.  3,  sub-s.  11,  shows  that  the  Stahitory 
statutory  conditions  implied  in  all  sales  are  to  be  construed  as 
if  they  had  been  conditions  framed  by  the  vendor  himself,  ^and 
printed  at  length  with  the  other  conditions  of  sale.  See  Notting- 
ham Patent  Brick  and  Tile  Company  v.  Butler,  15  Q.  B.  D.  261, 
at  p.  272  ;  affd.  16  Q,.  B.  D.  778.  The  sub-section  is  as  follows  : 
"  Nothing  in  this  section  shall  be  construed  as  binding  a  pur- 
chaser to  complete  his  purchase  in  any  case  where,  on  a  contract 
made  independently  of  this  section,  and  containing  stipulations 
similar  to  the  provisions  of  this  section,  or  any  of  them,  specific 
performance  of  the  contract  would  not  be  enforced  against  him 
by  the  Court." 

If  a  condition  contains  a  statement  of  fact,  the  purchaser  may  Facts  stated 
require  proof  of  such  fact:  Symons  v.  James,  1  Y.  &  C.  C.  C.  487.  '''  ^o^^^itions. 

A  vendor  who  has  inadvertently  inserted  a  condition,  will  be  Vendor's 
relieved  against  his  mistake  if  the  purchaser  is  not  thereby  pre-  ""^'^'^'^'^• 
judiced. 

Thus, where  a  mortgagee  who  had  foreclosed,  inserted,  through 
mistake,  the  condition  as  to  covenants  for  title  generally  em- 
ployed by  mortgagees  selling  under  a  power  of  sale,  he  was 
relieved  from  tlie  mistake,  and  allowed  to  deduce  title  and  convey 
as  absolute  owner :    Watson  v.  Marston,  4  D.  M.  &  Gr.  230. 

But  if  the  purchaser  would  be  prejudiced,  the  Court  will  not, 
in  an  action  for  specific  performance,  alter  the  condition,  even 
though  it  is  clear  that,  through  mistake,  the  wrong  word,  or  the 
wrong  condition,  has  been  employed :  see  Browne  v.  Paull,  26 
L.  T.  232. 

The  question  sometimes  arises.  What  are  reasonable  stipula-  Reasonable 

condition?. 
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tions  as  to  titlo,  &.C.,  to  be  inserted  in  a  contract  for  sale  ?  Wliere 
the  piirebaser  had  paid  the  deposit  before  the  contract  was  drawn 
up,  taking  a  receipt  from  the  vendor  referring  to  "  the  contract 
Avhich  is  now  being  prepared,  to  be  signed  by  the  vendor  and 
l»iircliaser,"  and  the  vendor  afterwards  tendered  a  contract  con- 
taining stipulations  that  the  purchaser  should  pay  the  expense  of 
investigating  the  title,  and  that  if  the  purchaser  should  insist 
upon  any  objection,  which  the  vendor  should  be  unable  or  un- 
willing to  remove,  the  vendor  might  rescind,  it  was  held  that 
these  stipulations  were  unreasonable :  Mocser  v.  WisJcev,  L.  R.  G 
C.  r.  120. 
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EESERVE  PEICE — PUFFING. 

On  a  sale  by  auction  the  conditions  of  sale  may  (1)  state  there  Reserve 
is  a  reserved  price,  or  that  the  vendor  reserves  a  right  to  bid,  or         ' 
both  ;  or  (2)  state  that  the  sale  is  without  reserve  ;  or  (3)  be 
silent  on  the  point,  or  merely  state  that  the  highest  bidder  is  to 
be  the  purchaser. 

(i.)   Sale  with  Reserve. 

The  Sale  of  Land  by  Auction  Act,  1867,  s.  5,  after  reciting  Sale  of  Land 
that  "  as  sales  of  land  by  auction  are  now  conducted,  many  of  Act,  1867, 
such   sales   are  illegal,  and  could  not  be   enforced  against  an  ^^'^  '  ^' 
unwilling  purchaser,  and  it  is  expedient  for  the  safety  of  both 
seller  and  purchaser  that  such  sales  should  be  so  conducted  as 
to  be  binding  on  both  parties,"  enacts  that  "  the  particulars  or 
conditions  of  sale  by  auction  of  any  land  shall  state  whether 
such  land  will  be  sold  without  reserve,  or  subject  to  a  reserved 
price,  or  Avhether  a  right  to  bid  is  reserved  ;  if  it  is  stated  that 
such  land  will  be  sold  without  reserve,  or  to  that  effect,  then  it 
shall  not  be  lawful  for  the  seller  to  employ  any  person  to  bid  at 
such  sale,  or  for  the  auctioneer  to  take  knowingly  any  bidding 
from  any  such  person." 

(Sect.  0  of  the  same  Act  enacts,  "  where  any  sale  by  auction  of  Sect.  6. 
land  is  declared,  either  in  the  particulars  or  conditions  of  such 
sale,  to  be  subject  to  a  right  for  the  seller  to  bid,  it  shall  be  law- 
ful for  the  seller,  or  any  one  person  on  his  behalf,  to  bid  at  such 
auction  in  such  manner  as  he  may  think  proper." 

It  is  not  easy  to  see  what  alteration  sect.  6  made  in  the  law.  Old  law. 
A  vendor  who  reserved  a  right  of  bidding  was  always  entitled 
to  bid  by  himself,  or  a  single  agent.  In  Parfitt  v.  Jepson,  46 
L.  J.  C.  P.  -529,  Lindley,  L.  J.,  says  that  this  section  "  seems  to 
curtail  the  vendor's  right,  and  to  cut  it  down  to  a  bid  by  only  one 
person  on  his  behalf."  But  even  before  the  Act  it  would  seem 
that  a  vendor  who  reserved  the  right  of  bidding  could  only 
employ  one  person  to  bid  for  him  (called  a  "  puffer  ") ;  because 
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biddin''  once. 
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bid. 


Mock 
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the  employment  of  a  puffer  was  only  defensible  on  the  ground 
of  protecting  the  estate  against  a  sale  at  an  undervalue,  and  the 
employment  of  more  than  one  puffer  would  not  be  necessary 
for  this  purpose,  but  would  show  a  design  on  the  part  of  the 
vendor  to  screw  up  the  price  by  taking  advantage  of  the  ignor- 
ance of  horn  fide  bidders.  See  the  remarks  of  Grant,  M.  R.,  in 
Smith  V.  Clarh\  12  Yes.  477,  483.  See  also  Whcdcr  v.  Collier, 
M.  &  M.  123,  and  Sug.  p.  10. 

Probably  sect.  6  has  the  effect  of  preventing  a  vendor,  on  a 
sale  in  lots,  from  being  entitled  to  employ  different  bidders  for 
the  different  lots,  which  Dart  (p.  225)  thought  could  be  done 
before  the  Act. 

The  auctioneer  may  not  bid  a  higher  sum  than  that  fixed  as 
the  reserved  bidding,  even  though  he  so  bids  for  the  sake  of 
settling  a  dispute  between  two  persons  who  claim  to  have  made 
the  same  bid.  Thus,  where  the  reserved  bidding  was  fixed  at 
3,000/.,  and  two  persons  claimed  to  have  bid  3,400/.,  a  bid  by 
the  auctioneer  of  3,500/.  was  held  to  be  unjustifiable.  The 
persons  bidding  3,400/.  were  not,  however,  held  entitled  to 
insist  on  having  the  property  put  uj)  for  sale  again  :  Notley  v. 
Salmon,  1  W.  E.  240. 

If  the  vendor  exceeds  the  limited  right  of  bidding  which  he 
has  reserved,  as  where  the  vendor  reserves  the  right  to  bid  by 
himself,  and  bids  by  means  of  a  third  person,  the  sale  may  be 
avoided  by  the  purchaser  :  Rex  v.  Jlaisli,  3  Y.  &  J.  331. 

Where  the  condition  was  that  "  the  vendor  should  have  the 
right  by  himself  or  his  agent  of  bidding  oiicc,"  and  the  auctioneer, 
with  the  vendor's  sanction,  bid  f//ree  times,  and  then  the  vendor 
stated  what  the  reserved  price  was,  a  purchaser,  who  then  bid 
beyond  the  reserved  price,  was  held  entitled  to  avoid  the  pur- 
chase :  Parfitf  v.  Jepson,  46  L.  J.  C.  P.  529. 

A  condition  that  "  the  sale  is  subject  to  a  reserved  bidding  " 
will  not  be  construed  as  a  condition  that  "  the  sale  is  subject  to 
a  reserved  price  and  to  a  right  to  the  vendor  to  bid."  Such  a 
condition  merely  means  "subject  to  a  reserved  price,"  and  it  is 
insufficient  to  enable  the  vendor  to  bid,  or  employ  a  person  to  bid, 
up  to  the  reserve  :   Gilliat  v.  GiUiaf,  9  Eq.  60. 

Even  where  the  vendors  reserve  the  right  "  of  bidding  once 
or  oftener,  by  themselves  or  their  agent,"  the  auctioneer  may 
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not  make  a  series  of  mock  biddings  one  after  the  other :  Heatlcy 
V.  Newton,  19  Ch.  Div.  326.  An  auctioneer  so  acting  is  person- 
ally liable  to  the  purchaser  for  damages  :  Ibid. 

"Where  the  vendor  has  reserved  the  right  to  bid,  the  contract  No  other 
will  be  binding  on  a  purchaser,  although  there  are  no  bidders 
but  the  pm'chaser  and  the  puffer  :  Boiclcs  v.  Round,  5  Yes.  209. 

(ii.)  Sale  without  Reserve. 

"Where  the  sale  is  stated  to  be  without  reserve,  the  vendor  Sale  without 
may  not  bid  or  employ  any  person  to  bid  or  make  any  private 
agreement  w'hich  would  have  the  effect  of  putting  a  reserved 
price  on  the  property ;  and  the  auctioneer  may  not  take  know- 
ingly any  bidding  from  the  vendor  or  his  agent :  Sale  of  Land 
by  Auction  Act,  1867,  s.  5  ;  see  above,  p.  175.  This  was  the  law 
even  before  the  Act :  see  Meadows  v.  Tanner,  5  Mad.  34  ;  and 
Tlwrnett  v.  Haines,  15  M.  &  W.  367. 

Where,  previously  to  a  sale  which  was  advertised  to  be  Previous 
"  without  reserve,"  the  vendor  entered  into  a  private  agreement 
with  another  person  that  the  latter  should  bid  35,000/.  at  the 
auction,  and  that  if  there  should  be  no  higher  bidding  the  pro- 
perty should  be  knocked  down  to  him  at  that  sum,  this  agreement 
was  held  to  be  inconsistent  with  the  contract  held  out  to  the 
public  by  the  vendor ;  and  a  purchaser  who  had  bid  49,800/. 
was  allowed  to  repudiate  the  purchase  :  Robinson  v.  WaJI,  2  Ph. 
372. 

*'  When  a  property  is  offered  for  sale  without  reserve,  the 
meaning  is  that  of  the  bidders — the  public — who  choose  to 
attend  the  sale,  whoever  bids  the  highest  shall  be  the  purchaser ; 
that  the  biddings  shall  be  left  to  themselves,  and  that  there  shall 
be  no  bidding  on  the  part  of  the  vendor.  The  term  '  without 
reserve '  excludes  any  interference  on  the  part  of  the  vendor  (or, 
which  is  the  same  thing,  of  those  who  come  in  under  the  vendor) 
which  can  under  any  possible  circumstances  affect  the  right  of 
the  highest  bidder  to  have  the  property  knocked  down  to  him, 
and  that  without  reference  to  the  amount  to  which  that  highest 
bidding  shall  go"  :  per  Lord  Cottenham,  Ibid.,  p.  375. 

Where,  on  a  sale  by  the  Court  at  the  suit  of  a  mortgagee,  No  reserve, 
•with  liberty  to  all  parties  to  bid,  the  auctioneer  stated  "  that  the  ^'(^j     er  y  o 
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sale  was  without  reserve,  but  that  the  parties  were  at  liberty  to 
bid"  (the  conditions  of  sale  being  silent  on  tlie  point),  it  was 
held  that  the  mortgagee's  bidding  did  not  vitiate  the  sale  : 
JDunmoch  v,  Halktt,  2  Ch.  21  (decided  before  the  Sale  of  Land 
by  Auction  Act,  1867).  Per  Turner,  L.  J. :  "  The  two  branches 
of  the  statement  are  not  very  consistent,  but  I  tliink  that  they 
may  be  read  together  by  taking  the  second  as  a  qualification  of 
the  first."  Per  Cairns,  L.  J. :  "  The  statement  moans  that  all 
parties  were  at  liberty  to  bid,  but  that  every  bidding,  if  accepted, 
would  make  a  contract." 

"Where  the  conditions  state  that  the  sale  is  "  without  reserve," 
the  auctioneer  is  liable  to  pay  damages  to  the  highest  honCi  fide 
bidder  for  breach  of  contract  if  the  vendor  bids  at  the  sale  : 
scmhle,  WdrJoir  v.  Ilarriso)!,  29  L.  J.  Q.  13.  14 ;  even  if  the  con- 
dition was  inserted  without  the  vendor's  authority :  Ibid. 

But  where  property  advertised  "  for  peremptory  sale  by  auction 
by  direction  of  the  mortgagee  "  was  bought  in  at  the  auction  by 
the  vendor,  the  auctioneer  was  not  made  personally  liable  to  an 
intending  purchaser  (the  highest  bidder  other  than  the  vendor's 
agent)  for  not  selling  peremptorily:  Mainpru'c  v.  Wedlcy,  11 
Jur.  N.  S.  975.  The  authority  of  Warlow  v.  Harrison  was 
doubted  by  Blackburn,  J.,  in  Mai)ij)rice  v.  Westley. 


No  mention 
of  reserve. 


Old  rule  at 
law, 


in  equity. 


(iii.)   Ko  mentio)i  of"i-escrrc^'  i)i  Co)idifioiis. 

Where  the  conditions  of  sale  are  silent  on  the  point,  the  sale 
will  be  understood  to  be  made  mthout  reserve,  and  the  vendor 
will  not  be  entitled  to  bid ;  and  if  he  does  bid,  either  by  himself 
or  by  an  agent,  the  sale  will  be  voidable  at  the  option  of  the 
purchaser. 

This  was,  even  before  the  enactment  mentioned  below,  the 
rule  at  law  :  Bexicell  v.  Christie,  Cowp.  395  (^Howard  v.  Castle, 
6  T.  R.  642 :  see  remarks  in  Thornett  v.  Haines,  15  M.  &  W. 
367,  and  Crowder  v.  Austin,  3  Bing.  368).  But  in  equity  a 
vendor  was  entitled  to  employ  a  single  bidder  to  bid  up  to 
a  reserve  price  in  order  to  prevent  a  sale  at  an  undervalue 
{Bramley  v.  Alt,  3  Ves.  620,  and  Conolhj  v.  Parsons  in  note 
thereto ;  Woodicard  v.  Miller,  2  Coll.  279 ;  Flint  v.  Woodin, 
9  Ha.  618)  ;  but  not  to  enhance  the  price  indefinitely  (see  Smith 
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V.  Chn-hc,  12  Yes.  483,  and  FUnt  v.  Woodhi,  9  Ha.  618)  ;  nor  to 

employ  more  bidders  than  one,  even  though  thej  were  limited 

to  the  same  sum  :    WhccJcr  v.  CoJIier,  M,  &  M.  123.     This  rule 

of  equity  was  to  some  extent  questioned  by  Lord  Cranworth  in 

Mortimer  v.  Bell,  1  Ch.  10.     But  the  conflict  and  doubt  were  g^ie  of  Land 

both  removed  by  the  Sale  of  Land  by  Auction  Act,  1867,  s.  4,  A^.t^igeT"" 

which,  after  reciting  that  there  was  a  conflict  between  the  Courts  sect.  4. 

of  law  and  equity  "  in  respect  of  the  validity  of  sales  by  auction 

of  land  where  a  puffer  has  bid,  although  no  right  of  bidding  on 

behalf  of  the  owner  was  reserved,"  enacted  that  "  whenever  a 

sale  by  auction  of  land  would  be  invalid  at  law  by  reason  of  the 

employment  of  a  puffer,  the  same  shall  be  deemed  invalid  in 

equity  as  well  as  at  law." 

Sect.  5  of  the  same  Act  (set  out  at  p.  175,  above)  enacting  Sect.  5. 
that  the  particulars  or  conditions  must  state  whether  the  sale  is 
without  reserve,  &c.,  might  conceivably  be  construed  so  as  to 
have  the  effect  of  making  the  sale  voidable  at  the  option  of 
the  purchaser  if  the  particulars  and  conditions  are  silent  on  the 
subject  of  a  reserve.  But  the  object  of  the  section  is  merely  to 
prevent  the  vendor  from  selling  at  a  reserve  price,  or  bidding 
at  the  sale,  without  previously  informing  the  piu-chaser  of  his 
intention  either  in  the  particulars  or  conditions,  and  that  object  is 
attained  by  making  the  sale  voidable  at  the  purchaser's  option 
if  the  vendor  bids  without  reserving  the  right  to  bid. 

A  condition  that  the  purchaser  should  pay  a  deposit  of  25/.  Special  cou- 

^  .  .  dition  as  to 

per  cent,  and  sign  the  contract,  "  and  in  default  of  compliance  resale. 

with  either  of  these  terms  the  vendors,  or  auctioneers  on  their 
behalf,  shall  be  at  liberty,  either  thereupon  or  within  fourteen 
days  thereafter,  to  declare  the  purchase  void  ;  and,  if  thereupon, 
that  they  shall  be  at  liberty,  but  not  obliged,  to  put  up  the  pro- 
perty again  at  or  as  from  the  bidding  immediately  preceding," 
was  considered  to  bind  the  vendor,  in  the  event,  which  happened, 
of  the  highest  bidder's  default,  to  take  the  next  highest  bidding 
as  a  reserve  price,  at  any  rate  at  that  sale.  The  vendor  put  up 
the  property  again  at  the  second  highest  bidding;  but  that 
bidder  and  others  having  refused  to  abide  by  their  former  offers, 
the  property  was  put  up  at  a  lower  figure  and  sold  at  less  than 
the  original  second  highest  bidding.     The  validity  of  the  sale 
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Pui-chaser's 
misconduct. 


Puffing  by 
stranger. 


was  considered  doubtful:  Rohois  v.  Bozon,  3  L.  J.  Ch.  113. 
This  construction  may  be  doubted  ;  the  condition  is  a  very  un- 
usual one  and  may  never  occiu'  again.  Perhaps  the  Court  was 
influenced  by  the  fact  that  the  vendor  was  a  trustee. 

The  purchaser's  own  misconduct  does  not  debar  him  of  his 
right  to  resist  specific  performance  on  account  of  the  vendor's 
unautliorized  employment  of  a  jjuffcr  :  Ilex  v.  Marsh,  3  Y.  &  J. 
331,  where  the  purchaser  had  bid  without  intending  to  com- 
plete, but  for  the  purpose  of  obtaining  an  abstract  of  title,  in 
order  to  aid  the  tenant  of  the  property  who  claimed  to  be  en- 
titled thereto.  The  purchaser  in  such  a  case  is  not  invoking  the 
assistance  of  the  Court,  and  so  there  is  no  necessity  for  him  to 
have  "  clean  hands." 

The  purchaser  has  no  remedy  against  the  vendor  where,  in 
consequence  of  the  fictitious  biddings  of  a  stranger  not  autho- 
rized to  bid  on  the  vendor's  behalf,  the  price  has  been  run  up 
against  the  purchaser:  Union  Bank  y.  Minister,  37  Ch.  D.  51. 
On  a  sale  by  mortgagees  under  the  direction  of  the  Court  in 
a  foreclosure  action,  the  mortgagor,  unless  authorized  by  the 
mortgagees  to  bid,  is  a  stranger  to  them,  and  they  are  not  re- 
sponsible for  his  acts :  Hid. 


Retracting 
bids. 


Condition 
not  binding. 


CoXDITION    AS    TO    RETRACTING    BiDDING. 

In  the  absence  of  stipulation,  any  bidding  may  be  retracted 
before  the  hammer  is  down :  Payne  v.  Cave,  3  T.  E.  148 ;  and 
Routlechje  v.  Grant,  4  Bing.  653,  660. 

After  the  hammer  is  down  the  auctioneer  becomes  the  agent 
of  the  highest  bidder  for  the  purpose  of  signing  the  contract ; 
and  the  highest  bidder  cannot  determine  this  agency  by  telling 
the  auctioneer  not  to  sign :  see  p.  376. 

The  condition  against  retracting  biddings  before  the  hammer 
is  down  cannot  be  enforced  :  see  Jones  v.  Nannci/,  13  Pri.  99. 
Except  against  a  joint  vendor  or  a  person  concurring  in  the 
sale,  who  bids  at  the  sale  by  himself  or  his  agent :  see  Freer  v. 
Rimmer,  14  Sim.  391,  where  on  a  sale  by  the  Court,  with 
mortgagee's  concuiTcnce,  tlie  mortgagee's  solicitor  employed  by 
him  to  bid  was  not  allowed  to  retract  a  bidding. 


(     IBl     ) 


CHAPTER  XXIV. 

THE  PAYMENT  OF  THE  DEPOSTr. 

If  the  conditions  of  sale  do  not  state  who  is  to  receive  the  de- 
posit, the  auctioneer  has  an  implied  authority  to  receive  it, 
though  he  has  no  implied  authority  to  receive  the  residue  of  the 
purchase-money  :  see  S//Jirs  v.  Giles,  5  M.  &  W.  645. 

If  the  conditions  do  not  state  who  is  to  receive  the  deposit,  or 
merely  state  that  the  deposit  is  to  be  paid  to  the  auctioneer  with- 
out saying  that  he  is  to  hold  it  as  agent  for  the  vendor,  the 
auctioneer  receives  the  deposit  as  stakeholder,  and  must  retain 
it  until  the  contract  is  rescinded  or  completed :  Harington  v. 
Eoggart,  1  B.  &  Ad.  577. 

The  fact  that  the  auctioneer  is  also  the  vendor's  solicitor  does 
not  of  itself  constitute  him  the  vendor's  agent  for  the  purposes 
of  the  deposit :  Edivards  v.  Ilodding,  5  Taunt.  815. 

And  even  if  the  deposit  is  to  be  paid  to  the  vendor's  solicitor, 
he  is  still  only  a  stakeholder,  unless  he  is  described  as  "  agent 
for  the  vendor  "  :    Wiggins  v.  Lord,  4  Beav.  30, 

When,  however,  the  deposit  is  paid  to  the  vendor's  solicitor 
or  any  other  person  as  "  agent  for  the  vendor,"  he  holds  then 
as  agent  for  the  vendor  and  not  as  stakeholder  :  Edgdl  v.  Day, 
L.  E.  1  C.  P.  80. 

On  a  sale  other  than  a  sale  under  an  order  of  the  Court,  the 
auctioneer  has  no  implied  authority  to  hand  over  the  deposit  to 
the  vendor's  solicitor,  and  if  he  does  so  and  the  deposit  is  thereby 
lost,  the  auctioneer  will  be  personally  liable :  sonhle,  Broun  v. 
FarehrotJicr,  58  L.  J.  Ch.  3.  But  on  a  sale  under  the  direction 
of  the  Court  {Biggs  v.  Brec,  51  L.  J.  Ch.  263),  or  out  of  Court 
where  the  purchase-money  has  to  be  paid  into  Court  {Broun  v. 
Farebrother,  ubi  sup.),  he  is  entitled  to  hand  it  over  to  the 
solicitor  for  the  purpose  of  its  being  paid  into  Court. 
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CHAPTER  XXV. 


TIM13ER   AND    FIXTUKES. 


"  Timber," 
defiuitioD. 


1.— Timber. 

No  condition  Ix  the  absence  of  stipulation  the  sale  of  the  land  includes  the 
timber  growing  on  it  at  the  time  of  the  sale,  and  the  vendor 
cannot  insist  upon  the  payment  of  an  additional  sum  for  such 
timber  :  8ug.  32.  Nor  is  he  entitled  to  cut  the  timber  pending 
completion,  and  any  timber  so  cut  beJongs  to  the  purchaser. 

The  term  "timber"  in  a  contract  for  sale  would  probably 
receive  the  same  definition  as  that  given  in  the  case  of  disputes 
between  a  tenant  for  life  and  a  remainderman.  Timber  is 
defined  in  Hoinjicoodw.  Ilomjicood,  IS  Eq.  306,  as  oak,  ash  and 
elm  twenty  years  old  and  upwards,  provided  they  are  not  too 
old  to  have  a  reasonable  quantity  of  saleable  wood  in  them, 
sufficient  to  make  a  good  post :  see  Gibbons  on  Dilapidations, 
p.  215.  By  local  custom  other  trees  may  be  "timber,"  e.g. 
beech  (Aithre//  v.  Finher,  10  East,  416),  birch  if  100  years  old 
(Gribbons,  p.  214),  hornbeam,  whitethorn,  blackthorn,  cherry, 
chestnut,  and  walnut  {Duke  of  Chandos  v.  Tfdhot,  2  P.  Wms. 
601,  at  p.  606),  perhaps  even  pollards  (Dart,  149).  Also,  by 
local  custom,  a  different  test  may  be  adoj)ted  of  the  period  when 
a  tree  becomes  timber,  either  a  later  age,  or  girth  instead  of  age, 
but  not  a  less  age  than  tw^enty  years :  Foster  v.  Leonard,  Cro. 
Eliz.  1. 

A  condition  that  the  timber  shall  be  paid  for  may  be  enforced, 
even  if  the  vendor  cannot  give  the  purchaser  the  right  to  cut 
the  timber,  as  where  the  land  was  copyhold  {Crosse  v.  Keene, 
9  Ha.  469),  or  was  partly  freehold  and  partly  copyhold,  but  the 
vendor  could  not  distinguish  the  boundaries :  Crosse  v.  Lawrence^ 


Copyholds. 
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9  Ha.  462.  The  possession  of  the  trees  is  vakiable  in  itself. 
As  a  rule  where  the  trees  cannot  be  cut  this  is  a  sufficient  defect 
in  the  title  to  enable  the  purchaser  to  rescind,  but  if  the  con- 
ditions negative  his  right  to  rescind  for  the  defect  in  the  title  he 
cannot  escape  the  payment  of  the  additional  price  for  the  timber. 

A  general  condition  that  the  timber  shall  be  paid  for  at  a  Particulars 
valuation  does  not  apply  where  the  description  in  the  particnJars  tions. 
would  lead  the  purchaser  to  think  that  no  extra  price  was  to  be 
given  for  the  timber,  as,  for  instance,  where  on  a  sale  in  lots 
there  was  a  declaration  appended  to  lots  4  and  5  that  the  timber 
was  to  be  paid  for,  which  was  equivalent  to  a  declaration  that 
the  timber  on  the  other  lots  was  not  to  be  paid  for :  Higginson  v. 
Clowes,  15  Yes.  516. 

II. — Fixtures. 

In  the  absence  of  stipulation  a  sale  of  a  house  or  other  build-  Fixturea. 
ing  includes  the  fixtures,  and   the  vendor  cannot  require  an 
additional  payment  for  them  or  remove  them  pending  completion. 

"Fixtures"  are  such  things  as  cannot  be  removed  without  Definition, 
doing  damage  to  the  freehold  :  Bacon,  C.  J.,  in  Re  Anuijtage, 
14  Ch.  D.  379.  The  older  definition,  "so  affixed  to  the  freehold 
as  not  to  be  removable  without  considerable  force,"  is  incorrect. 
"  The  question  is,  not  whether  the  thing  is  easily  removable,  but 
whether  it  is  essentially  a  part  of  the  building  itself  from  which 
it  is  proposed  to  remove  it,  as  in  the  familiar  instance  of  the 
grinding  stone  of  a  flour  mill,  which  is  easily  removable,  but 
which  is  nevertheless  a  part  of  the  mill  itself,  and  goes  to  the 
heir  and  not  to  the  legal  personal  representative  "  :  per  Eomilly, 
M.  E.,  in  D'Eyncoini  v.  Gregonj,  3  Eq.  382,  at  p.  396. 

The  distinctions  made  in  favour  of  tenants  do  not  apply  as 
between  a  vendor  and  purchaser,  whose  rights  in  this  matter 
would  probably  be  regulated  by  the  law  applicable  to  disputes 
between  the  heir-at-law  or  devisee  and  the  legal  personal  repre- 
sentative of  a  deceased  landowner. 

The  following  are  fixtures  : — 

Wall-papers  or  silk  used  instead  of  wall-paper :  If  Eyncourt  Wall-papers. 
V.  Gregonj,  3  Eq.  382  (the  case  of  a  dispute  between  a  remain- 
derman under  a  settlement  and  a  legatee  of  a  tenant  for  life 
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Paintings. 


Architectural 
design. 


Crane. 

Eails. 

Hangings, 
Paintings. 

Looms. 

Vats. 

Granary. 
Jibs. 


who  bad  built  and  fiu*nisbed  a  new  mansion-bouse  in  substitution 
for  tbo  old  one). 

Panelling :  Ibid. 

Oil-painting  on  wood  inserted  in  tbo  Ijrickwork,  or  tapestry 
nailed  to  wood  inserted  in  tbe  brickwork  :  IbiiL 

Pictures  put  up  as  wainseoat :   Cave  v.  Care,  2  Vern.  508. 

Frames  filled  Avitb  wbite  satin,  and  placed  flusb  with  the  wall 
and  nailed  to  it,  such  frames  being  a  substitute  for  wall-paper, 
and  therefore  part  of  the  wall :  D^Eynconrt  v.  Gregory,  3  Eq.  382. 

Carved  figures  and  vases,  though  fixed  only  by  their  own 
weight,  are  fixtiu'es  if  they  are  part  of  the  architectural  design, 
and  not  mere  adventitious  ornaments  :   Ibid. 

Stone  seats  and  lions  on  steps,  if  part  of  the  design  of  the 
building :  Ibid. 

A  steam  crane  cramped  on  to  largo  stones,  and  kept  in 
position  by  two  guys:  Re  Armytofje,  14  Ch.  D.  379  (case  under 
the  Bills  of  Sale  Act,  1854). 

Pails  and  sleepers  forming  a  tramway  in  a  quarry  :  Ibid. 

The  following  are  not  fixtures  : — 

Hangings  and  tapestry:  Ilarvcy  Y.ILirrei/,  2  Str.  1141. 

Hangings  nailed  to  the  wall :  Squier  v.  Mayer,  2  Freem.  249. 

A  chimney-glass  or  oil-painting  placed  flush  with  the  wall 
and  nailed  to  it,  are  not  fixtures,  because  they  are  mere  orna- 
ments :  IfEyneonrt  v.  Gregory,  3  Eq.  382. 

Looms  in  a  mill,  not  fixed  but  steadied  by  iron  legs  let  into 
the  floor,  are  not  comprised  under  the  word  "  fixtures  "  in  a 
contract  for  sale  [IlideJiinson  v.  Kay,  23  Beav.  413),  nor  are  they 
"machinery  belonging  to  the  mill  "  :  Ibid. 

Yats  standing  on  the  ground  {Horn  v.  Baker,  9  East,  215), 
or  "standing  by  their  own  weight"  :  MatJier  v.  Fraser,  2  K.  & 
J.  53G,  at  p.  559. 

A  granary  resting  by  its  own  weight  on  straddles  built  into 
the  land :    Wiltshear  v.  Coitrell,  1  E.  &  B.  674. 

Parts  of  a  machine  ("  jibs  "j  capable  of  being  removed  without 
injury  to  the  rest  of  the  machine  or  building  :  Darin  v.  Jones,  2 
B.  &  Aid.  165. 
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III. —  Valuation. 

It  will  be  proper  to  consider  here  tlie  effect  of  an  agreement  Valuation 
for  a  valuation,  whether  of  timber  or  of  fixtures,  or  of  the 
amount  of  compensation  for  an  error  in  the  particulars  ;  as  it  is 
less  usual  to  insert  such  an  agreement  in  a  condition  allowing 
compensation  than  it  is  in  a  condition  requiring  the  purchaser  to 
pay  an  additional  price  for  the  timber  or  fixtures.  Sometimes 
the  agreement  is  that  the  purchaser  shall  pay  a  fixed  sum  for 
timber  and  fixtures,  but  usually  the  price  is  to  be  ascertained  by 
valuation. 

In  such  conditions  the  question  often  arises,  "  Is  the  agreement  Ai-bitration. 
for  valuation  a  submission  to  arbitration  ?  "  The  question  is 
important  for  the  reason  that  if  there  is  no  submission  to  arbi- 
tration, the  Com*t  will  not  interfere  with  the  valuation  made  by 
the  valuers  or  their  umpire  (see  below,  p.  186)  ;  and  if  through 
a  hitch  in  the  negotiations  no  valuation  is  made,  or  the  valuation 
is  made  in  a  different  manner  from  that  stipulated,  and  therefore 
is  not  binding  (see  pp.  186,  187),  the  Coiu-t  will,  if  there  is 
no  submission  to  arbitration,  refuse  to  enforce  the  contract  of  sale, 
except  where  the  thing  to  be  valued  is  merely  a  non-essential 
adjunct  (see  p.  187).  The  agreement  to  sell  at  "  a  fair  valua- 
tion," without  specifying  the  manner  of  valuing,  would  probably 
be  enforced  by  the  Court  as  being  ascertainable  like  the  arbitrium 
honi  viri  in  Roman  law.     See  Dart,  257. 

An  arbitration  is,  properly  speaking,  a  judicial  inquiry 
worked  out  in  a  judicial  manner,  the  arbitrator  hearing  the 
case  of  each  party  and  deciding  upon  evidence  laid  before  him. 
It  presupposes  the  existence  at  the  time  the  inquiry  is  held  of 
a  dispute  or  difference  between  the  parties  :  Common  Law  Pro- 
cedure Act,  1851,  sect.  11.  A  mere  valuation  is  an  inquiry  as 
to  the  value  of  property  held  for  the  purpose,  not  of  settling  a 
dispute  which  has  arisen,  but  of  preventing  a  dispute :  per 
Lord  Esher,  in  lie  Carm-  Wihon  ^  Greene,  18  Q.  B.  Div.  7. 

The  following  condition  is  not  a  submission  to  arbitration  :  —  Conditions 
"Each  party  shall  appoint  a  valuer  and  give  notice  thereof  by  Hseto^rbi- 
writing  to  the  other  party  within  fourteen  days  from  the  date  tration. 
of  the  sale.     The  valuers   thus    appointed  shall,  before  they 
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CONDITIONS  OF  SALE. 


Setting  aside 
yaluation. 


Agreement 
for  valuation 
ineffectual. 


Eefusal  to 
appoint. 


Revoking 
appointment. 


No  umpire 
appointed. 


Variation. 


Other  cases. 


proceed  to  act,  appoint  by  writing  an  umpire,  and  the  two  valuers 
or,  if  they  disagree,  theii-  umpire  shall  make  the  valuation. 
Each  party  shall  pay  the  charges  of  his  own  valuer  and  one- 
half  the  charges  of  the  umpire.  If  either  party  shall  neglect 
to  appoint  a  valuer  or  to  give  notice  to  the  other  party  within 
the  time  aforesaid,  the  valuer  appointed  by  the  other  party 
shall  make  a  valuation  alone  which  shall  be  binding  on  the 
vendor  and  purchaser:"  Be  Carm-Wihon  ^-  Greene,  18  Q.  B. 
Div.  7. 

A  condition  for  compensation  for  misdescription — "  such 
compensation  or  ec[uivalent  to  be  settled  by  two  referees,  one  to 
be  appointed  by  either  party  or  an  umpire  to  be  named  by  the 
referees  before  they  enter  upon  the  reference,  whose  decision 
shall  be  final " — is  not  a  submission  to  arbitration :  Bos  v. 
Hehham,  L.  E.  2  Ex.  72. 

The  Com-t  will  not  interfere  to  set  aside  a  valuation  if  the 
agreement  for  valuation  was  not  a  submission  to  arbitration  : 
Br  Cari(.s-Wihon  8^'  Greene,  18  Q.  B.  Div.  7. 

If  the  agreement  for  valuation  is  not  a  submission  to  arbi- 
tration, the  following  events  may  render  the  agreement  inef- 
fectual : — 

1.  The  refusal  of  one  party  to  appoint  a  valuer,  will  make 
the  agreement  ineffectual,  unless  that  contingency  is  expressly 
provided  for :  Milnes  v.  Genj,  14  Yes.  400 ;  Bos  v.  Hehham, 
L.  E.  2  Ex.  72.  The  Common  Law  Procedure  Act,  1854, 
s.  13,  providing  for  the  appointment  of  an  arbitrator,  does  not 
apply  to  a  mere  agreement  for  valuation. 

2.  The  revocation  by  either  party  of  the  appointment  of  a 
valuer  at  any  time  before  a  valuation  has  been  made  ( Viekers  v. 
VicJcers,  4  Eq.  529),  unless  the  condition  expressly  pro\'ides  for 
such  an  event. 

'3.  The  inability  of  the  valuers  to  agree  upon  an  umpire 
[Co/lins  V.  Collins,  26  Beav.  306),  unless  this  is  provided  for  in 
the  condition. 

4.  The  making  of  the  valuation  at  a  different  time  or  in  a 
different  manner  from  that  stipulated :  Coof//  v.  Jaekson,  6 
Yes.  12. 

5.  If  the  valuation  is  to  be  made  in  one  of  two  ways  as  the 
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vendor  shall  choose,  the  death  of  the  vendor  before  choosing 
makes  the  agreement  for  the  valuation  ineffectual :  Morgan  v. 
Milman,  3  D.  M.  &  Gl.  24. 

6.  A  valuation  which  leaves  the  price  uncertain  is  ineffectual. 
In  Hopcroft  v.  Iliclxman,  2  S.  &  St.  130,  the  valuation  declared 
the  quantity  of  the  land  and  the  price,  hut  provided  that  if  there 
should  be  any  error  in  the  quantity,  an  allowance  or  deduction 
should  be  made  at  the  rate  of  427.  per  acre  if  the  mistake  were 
in  one  part  of  the  property,  and  at  the  rate  of  82/.  per  acre  if 
in  the  other  part,  and  the  valuation  did  not  state  what  was  the 
estimated  quantity  in  each  part ;  specific  performance  was  refused 
on  the  ground  of  the  valuation  being  uncertain. 

The  cases  in  which  the  Court  will  not  enforce  the  contract  of  Whole  pro- 
sale  because  no  valuation,  or  only  an  ineffectual  valuation,  has  valued. 
been  made,  are  those  where  the  price  of  the  whole  property  is  to 
be  ascertained  by  valuation  (which,  being  always  private  sales, 
are  beyond  the  scope  of  this  treatise),  and  those  where  the  price 
of  an  essential  part  of  the  property  is  to  be  so  ascertained. 

If  the  sale  of  the  fixtures,  timber,  &c.  is  under  the  circum-  Valuation  of 
stances  non-essential  to  the  fulfilment  of  the  contract  to  sell  the  tials. 
land,  specific  performance  will  not  be  refused  on  the  mere  ground 
that  no  valuation  has  been  made,  and  that  the  price  of  the  fix- 
tures, timber,  &c.  has  not  been  ascertained :  see  Richardson  v. 
Smith,  5  Ch.  648,  at  p.  652.  There  the  land  was  sold  for 
24,000/.,  and  furniture  was  to  be  taken  at  a  valuation ;  no  valua- 
tion was  made,  but  the  contract  for  the  sale  of  the  laud  was 
specifically  performed,  the  furniture,  which  was  worth  2,000/., 
being  regarded  as  a  non-essential  adjunct. 

A  definition  of  the  word  "essential"  is  given  at  p.  102  ;  the 
same  principle  applies  to  adjuncts  of  this  sort  as  to  cases  where 
the  whole  property  is  sold  at  a  fixed  price,  and  part  of  the  pro- 
perty sold  is  not  in  existence,  or  the  vendor  has  no  title  to  it : 
see  Richardson  v.  Smith,  5  Ch.  at  pp.  652,  654. 

The  following  illustrations  of  what  are  essential  adjuncts  may, 
perhaps,  more  conveniently  be  placed  here : — 

On  the  sale  of  a  bleaching  field  for  7,770/.,  the  plant  and  Illustrations, 
machinery,  which  were  to  be  taken  at  a  valuation,  were  regarded 
as  non-essential  adjuncts  or  "  subordinate  appendages,"  and  the 
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non-valuatiou  thereof  was  held  not  to  be  a  bar  to  the  specific 
performance  of  the  contract  to  sell  the  land  :  J/n/cson  v.  Jackson, 
1  Sm.  &  G.  184. 

On  the  sale  of  a  public-house,  the  tenant's  fixtures  and  furni- 
ture may  be  non-essential:  Smith  v.  Peters,  20  Eq.  511,  where 
Jessel,  M.  H.,  said  there  was  "  no  evidence  that  the  value  of  the 
fixtures  and  furniture  was  so  large  as  to  be  an  essential  portion 
of  the  contract."  But  in  Darhcfj  v.  WJiUahvr,  4  Drew.  134, 
where  no  distinction  was  drawn  between  a  non-essential  and  an 
essential  adjunct,  the  fact  that  no  valuation  had  been  made  of 
the  tenant's  fixtures,  furniture,  and  stock-in-trade  caused  the 
Court  to  refuse  specific  performance  of  a  contract  for  the  sale  of 
a  public-house.  Generally,  on  the  sale  of  a  public-house  as  a 
going  concern,  the  fixtures  would  seem  to  be  an  essential 
adjunct. 

Either  party  physically  obstructing  the  valuers  and  so  pre- 
venting the  valuation  from  being  made,  may  be  ordered  by  the 
Court  to  allow  the  valuation  to  be  made.  In  the  cases  reported, 
it  has  been  the  vendor,  who,  being  in  possession  of  the  property, 
has  obstructed  the  valuers,  but  the  same  rule  would  no  doubt 
apply  to  any  purcliaser  who  put  any  physical  obstacle  in  the  way 
of  the  valuation. 

In  Morse  v.  Merest,  6  Madd.  26,  where  the  vendor  refused  to 
permit  the  valuers  to  come  upon  the  land.  Leach,  V.-C,  decreed 
that  the  vendor  should  permit  the  valuation  to  be  made  accord- 
ing to  the  contract,  adding  that  if  the  valuation  were  so  made, 
the  purchaser  must  file  a  supplemental  bill  for  a  specific  per- 
formance iipon  the  terms  of  the  valuation. 

Even  where  the  valuation  was  of  a  non-essential  adjunct  and 
therefore  not  necessary  to  enable  the  purchaser  to  obtain  specific 
performance  of  the  main  contract,  the  Court  made  a  mandatory 
order  on  an  interlocutory  motion  to  compel  the  vendor  to  allow 
the  valuation  to  be  made:   Sinitli  v.  Peters,  20  Eq.  511. 

The  fact  that  one  of  tlie  valuers  refused  to  go  on  because  he 
was  told  by  the  purchaser  that  he  did  not  mean  to  comj)lete,  is 
not  an  interference  with  the  valuation,  such  as  the  Court  would 
restrain  by  injunction  :  see  Darhey  v.  Whitalier,  4  Drew.  134,  at 
p.  141. 


(     1^^9     ) 
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Part  I. — Gtenerally. 

Even  apart  from  express  agreement  the  vendor  is  bound  to  Title, 
show  a  good  title  according  to  the  description  in  the  particulars, 
and  to  make  out  a  proper  abstract  of  his  title  and  deliver  it  to 
the  purchaser,  and  to  verify  the  abstract  by  proper  evidence, 
except  so  far  as  he  is  relieved  of  this  duty :  (i.)  by  the  fact  that 
the  purchaser  knew,  or  had  notice  before  the  contract,  that  he 
could  not  get  a  good  title ;  (ii.)  by  conditions  of  sale  or  the 
statutory  provisions  limiting  the  purchaser's  right  to  call  for  the 
title  and  demand  evidence. 

The  right  of  the  purchaser  to  have  a  good  title  is  rested  by  Orig-in  of 
Lord  St.  Leonards  on  an  implied  agreement  in  the  contract  for  "°  ^  ' 
sale :  see   Sug.   p.   16.     Sir  William  Grant  regarded   it   as  a 
collateral  right  given  by  the  law :   Ogiliic  v.  Fo/Jaiiibe,  3  Mer.  at 
p.  64.     See,  too,  F/lis  v.  Eor/ers,  29  Ch.  Div.  661,  at  p.  670. 

On  a  sale  in  lots,  if  one  man  buys  two  adjoining  lots  which  Sale  in  lots. 
would  more  conveniently  be  occupied  together  {e.{/.,  a  house  and 
a  meadow),  he  is  not  obliged  to  complete  the  pm^chase  of  either 
unless  the  vendor  can  show  a  good  title  to  both  :   Gibson  v. 
Sjmrrier,  Pea.  Add.  Ca.  49. 

An  analysis  of  the  cases  in  which  the  vendor's  title  has  been 
held  to  be  bad,  belongs  rather  to  the  general  law  of  real  pro- 
perty, and  is  beyond  the  scoi^e  of  this  book.  But  a  few  words 
must  be  said  as  to  the  application  of  the  rule  that  the  vendor  is 


1^0  CONDITIONS  OF  SALE. 

Loniid  to  mal<e  a  good  title  to  cases  ■where  the  vendor  does  not 
purport  to  sell  tlio  fee,  and  the  important  question  whether  a 
doubt  as  to  the  title  must  be  solved  by  tlie  Court  or  the  title 
pronounced  doubtful,  will  have  to  be  considered  at  length.  See 
p.  l!tl. 
Wtat  sort  of  A  contract  for  the  sale  of  land  implies  that  the  vendor  is 
implied.  entitled  in  fee  simple  free  from  incumbrances,  unless  it  is  otherwise 

expressly  stated :  JLig/ics  v.  Parhcr,  S  M.  &  AY.  244.  And  an 
agreement  to  sell  Hiuiplicitcr  implies  a  sale  of  all  the  vendor's 
interest :  Boner  v.  Cooper,  2  Hare,  408.  Hights  necessary  to 
the  title  or  to  the  duo  enjoyment  of  the  property  are  also 
implied.  Thus,  on  a  sale  of  ground  rents,  a  purchaser  is 
entitled  to  expect  a  power  of  distress  and  entry :  Langford  v. 
Sehnes,  3  K.  &  Jo.  220. 

So  a  sale  of  land  implies  a  right  of  way  to  reach  the  land,  and 
a  sale  of  "  arable  land"  implies  a  right  of  cart-way  or  carriage- 
way; accordingly,  in  Deinic  v.  Lig/tt,  8  D.  M.  &  G-.  774,  the 
Court  refused  to  decree  specific  performance  of  a  contract  to 
purchase  a  field  described  as  "  arable  land,"  because  the  vendor 
was  unable  to  prove  a  right  of  access.  But  in  a  suit  for  specific 
performance  by  the  purchaser  the  Court  will  not,  under  the 
inquiry  as  to  title,  require  the  vendor  to  prove  a  right  of  way  to 
the  property  where  there  is  no  contract  for  a  right  of  way, 
because  this  is  not  a  matter  of  title.  See  Curling  v.  Austin,  2^Dr. 
&  Sm.  129,  where  the  property  sold  was  a  coach-house  and 
stables  which  had  existed  for  forty  years,  and  there  was 
apparently  a  right  of  way. 

The  description  of  a  house  as  "  now  in  the  occupation  of  C. 
under  a  lease  for  twenty-one  years  from  Lady  Day,  1847,"  was 
held  to  include  not  merely  so  much  of  the  house  as  C.  was 
occupying,  but  the  whole  of  the  premises  demised  by  the  lease, 
and  therefore  to  include  a  cellar  under  the  house  which,  at  the 
time  of  the  sale,  was  in  the  occupation  of  the  lessor  (who  was 
also  the  owner  of  the  adjoining  house),  but  at  the  time  of  the 
demise  was  not  known  to  exist :  Whittington  v.  Corder,  16  Jur. 
1034. 
Sale  of  lease.  On  a  contract  for  the  sale  of  a  subsisting  lease,  the  purchaser 
cannot  be  compelled  to  accept  a  new  lease  as  original  lessee, 
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because  his  liability  under  the  lease  would  be  greater  than  that 
under  the  assignment :  Mcuon  v.  Conler,  2  Marsh.  332. 

A  contract  to  sell  a  lease  cannot  be  satisfied  by  selling  a  void- 
ahle  lease:  Ponniall  v.  Harhorne,  11  Q.  B.  363.  And  a  contract 
to  grant  a  lease  implies  a  contract  to  grant  a  valid  lease : 
Shanks  v.  St.  John,  L.  E.  2  C.  P.  376.  So  on  a  contract  to  sell 
an  agreement  to  lease,  the  vendor  is  bound  to  show  that  he  has 
a  title  to  a  valid  agreement.  If  the  vendor  has  a  mere  voidable 
agreement,  the  purchaser  is  entitled  to  repudiate  the  contract : 
Breicer  v.  Broadicood,  22  Ch.  D.  105. 

On  the  sale  of  a  lease  containing  a  covenant  to  build  addi- 
tional houses  and  deliver  them  up  at  the  end  of  the  term,  the 
title  to  the  lease  is  bad  if  the  houses  are  not  built,  even  though 
the  covenant  to  build  has  been  waived,  and  the  covenant  to 
deliver  up  might  be  escaped  by  assigning  to  a  pauper  before  the 
termination  of  the  lease  :  NouaiUe  v.  Flight,  7  Beav.  521. 


Part  II. — Doubtful  Title. 

The  title  of  the  vendor  must  not  only  be  good  in  the  oj)inion  Doubtful 
of  the  judge  who  decides  the  dispute  between  the  vendor  and  ^  ^' 
the  purchaser,  it  must  be  one  which  is  free  from  reasonable 
doubt :  Fijrhe  v.  Waddingham,  10  Ha.  1.  This  rule  is  at  least 
as  old  as  Sir  Joseph  Jekyll's  time.  See  remarks  of  Grant,  M.  E,., 
in  Slope)'  V.  Fish,  2  V.  &  B.  at  p.  149,  referring  to  Marlow  v. 
Smith,  2  P.  W.  198. 

The  history  of  the  fluctuation  of  decision  need  not  be  here  Eeasons  for 
entered  into,  but  the  arguments  for  and  against  the  rule  may  ^"^  wacUuLf 
be  briefly  stated.     The  argument  for  the  rule  is,  that  a  decision  ^"^'"• 
in  favour  of  the  vendor  "  does  not  technically  bind  any  one  else 
but  the  parties  actually  before  the  Court,  and  does  not  prevent 
any  person  not  bound  by  the  decision  from  at  any  time  bring- 
ing fresh  litigation  upon  the  purchaser  with  reference  to  the 
same  title  ":  per  Jessel,  M.  E.,  in  Osborne  to  Roidett,  13  Ch.  D. 
774.     Even  a  decision  of  the  House  of  Lords  in  favour,  of  the 
vendor  would  not  be  decisive,  though  such  a  decision  "  would 
give  a  sanction  to  the  title  which  would  probably  operate  to  the 
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security  of  the  purchaser":  Jrrroiso  v.  Diikc  of  JVornno/ibcrldnd, 
1  J.  &  AV.  500,  at  ]).  500.  8oo  7jfAw.<r  v.  Lord  Cldnmorris,  3 
Bli.  (VI,  71. 

The  argument  against  the  rule  is  stated  with  much  force  by 
Lord  Eldon  in  Vancouver  v.  B/is-^i,  11  Ves.  at  p.  465:  "  It  is 
scarcely  possible  to  represent  the  difficulties  that  have  arisen 
from  this  rule ;  especially  in  a  period  when  per^^ons,  under  the 
description  of  land  jobbers,  are  going  about  looking  for  these 
things ;  and  persons  improvidently  enter  into  contracts  with  them. 
Whenever  a  contract  is  made  for  the  purchase  of  land,  tliough 
no  doubt  has  ever  been  entertained  upon  the  title,  no  one 
thinking  of  disputing  it,  if  the  purchaser  has  a  good  bargain,  he 
overlooks  all  these  objections.  But  if  he  finds  he  cannot  sell 
the  estate  as  well  as  he  wished,  or  cannot  enjoy  it  to  his 
satisfaction,  the  first  thing  is  that  the  abstract  goes  to  some  one 
for  the  express  purpose  of  finding  out  objections,  and  opinions 
are  given  on  both  sides.  I  feel  great  concern  for  the  owners  of 
this  sort  of  property.  The  consequence  is  not  only  the  misery 
arising  from  the  uncertainty  whether  that  which  they  have  been 
enjoying  with  happiness,  and  upon  which  their  families  are  to 
subsist,  is  their  property,  but  it  is  an  invitation  to  all  who  may 
fancy  they  have  an  interest  in  it  to  make  an  attack." 

The  question  what  is  a  "  doubtful "  title,  is  one  of  great 
The  following  expressions  occur  in  the  decided 
cases : — 

*'  A  considerable,  a  rational  doubt "  :  per  Lord  Eldon  in 
Stapi/Iton  V.  Scott,  IG  Ves.  272;  and  "grave  and  reasonable 
doubt  "  :  Envl  of  Lincoln  v.  Arccdcclmc,  1  Coll.  98 ;  opposed  to 
"  a  mere  possibility  of  doubt  "  :  linrl-c  v.  A)iriis,  11  Ha.  232. 

The  test  applied  in  Mi(/tiii(/s  v.  Trindcr,  10  Eq.  449,  was, 
"  Would  a  sensible  man  differ  from  the  conclusion  to  which  the 
judge  has  come  ?  "  In  Pi/rhe  v.  WaddingJtam,  10  Ila.  1,  one 
test  was,  "  Is  the  title  one  that  otlier  competent  persons  would 
think  to  be  good  ?  "  "  Free  from  all  reasonable  objection  "  is  the 
phrase  used  in  Spurrier  v.  Ilenicock,  4  Yes.  at  p.  672.  In 
Itogers  v.  Wederhouse,  4  Drew.  329,  the  test  was,  "  Can  I  say 
that  I  have  so  clear  an  opinion  as  to  think  that  no  other  judge 
could  take  a  different  view?"     In  Burnell  \.  Firth,  15  W.  R. 
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546,   the   doubt   was   on   "a  point  of   much  nicety  on  which 
opposite  judgments  might  be  expected  from  different  judges." 

In  many  cases  the  probability  of  litigation  has  been  made  the 
test.  In  CaftcU  v.  Con-all,  4  Y.  &  C.  228,  at  p.  237,  the  words 
are  "  a  reasonable,  decent  probability  of  litigation."  "•  The 
Court  cannot  force  on  anybody  a  title  which  it  is  evident  will 
involve  the  taker  in  immediate  litigation  "  :  Pcgler  v.  WJdte,  10 
Jur.  N.  S.  330.  The  Court  will  not  enforce  the  contract 
"  where  the  rectitude  of  the  title  depends  upon  facts  which  very 
probably  will  be  disputed,  and  are  certainly  capable  of  being 
disputed"  :  Nottuigham,  i^c.  v.  Butler,  16  Q.  B.  Div.  787.  On 
the  other  hand,  a  "  shadowy  and  frivolous  claim"  will  not  make 
the  title  doubtful :  Ilc-icltine  v.  Simmons,  6  "W.  R.  268.  So,  a 
mere  claim  not  followed  up  by  any  act,  and  without  any  fact 
stated  as  a  foundation  for  it,  is  not  sufficient  to  make  the  title 
doubtful  {Green  v.  Piihford,  2  Beav.  70),  especially  if  the 
purchaser  has  accepted  the  title:  Ilarrij  v.  Dnvcy,  2  Ch.  D.  721. 
The  existence  of  a  lis  pendens  does  not  make  the  title  doubtful: 
Bull  v.  Ihdeltcns,  32  Beav.  615.  The  title  was  forced  on  the 
purchaser  where  "  there  was  nothing  more  than  a  notice  that 
the  heir  meant  to  dispute  the  will "  (on  the  validity  of  which 
the  title  depended),  "  and  that  he  meant  to  dispute  it  on  grounds 
as  to  which  it  was  impossible,  from  an  inspection  of  the  will,  for 
the  Com'fc  to  come  to  any  judgment  impeaching  its  validity  "  : 
Grove  v.  Bastard,  1  De  Gr.  M.  &  G-.  69.  In  Osbaldiston  v.  Asl:eir, 
2  J.  &  W.  539,  the  Court  allowed  the  Master's  report  on  a 
reference  of  title  to  proceed,  notwithstanding  pending  litigation 
against  the  vendor  in  respect  of  part  of  the  property  sold.  But 
Pegler  v.  White,  see  above,  seems  opposed  to  such  procedm-e.  In 
cases  where  there  is  a  probability  of  adverse  rights  existing,  the 
fact  that  there  is  little  probability  of  the  adverse  rights  being- 
exercised,  has  sometimes  been  held  sufficient  to  enable  the  Court 
to  force  the  title  on  the  purchaser.  See  an  anonymous  case  in 
Sug.  393,  and  also  LijdduU  v.  Weston,  2  Atk.  19.  But  these 
cases  are  extremely  doubtful,  and  would  probably  not  be 
followed,  and  the  principle  governing  them,  viz.,  that  "it  is 
impossible,  in  the  nature  of  things,  that  there  should  be  a 
mathematical  certaint}-  of  a  good  title  "  (see  2  Atk.  p.  20),  lias 
w.  o 
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been  explained  as  meaning  merely  "  that  you  cannot  prove  a 
title  by  means  of  reasoning,  but  only  with  tlio  lielp  of  evidence": 
per  Alderson,  B.,  in  Iliitc/tiiisoii  v.  Murritt,  3  Y.  &  C.  at  p.  554. 

The  test  "  is  the  title  marketable  ?  "  is  sometimes  applied. 
Thus,  in  Stapijlton  v.  Scoit,  16  \e^.  212,  it  was  considered  that 
the  piu'chaser  was  entitled  to  *'  a  reasonably  clear  marketable 
title,  without  that  doubt  as  to  the  evidence  of  it  which  must 
always  create  difficulty  in  parting  with  it."  But  this  is  really 
no  test  at  all,  because  a  marketable  title  is  itself  defined  as  one 
"  which  may,  at  all  times,  and  under  all  circumstances,  be  forced 
upon  an  unwilling  purchaser  "  :  Pi/rl-e  y.  IFaddinf/ham,  10  Ha. 
1,  at  p.  8.  In  MouUon  v.  Ednwuds,  1  D.  F.  &  J.  24G,  the  words 
used  were  "  a  marketable  title,  capable  of  strict  proof,  enabling 
him  easily  to  resell  whenever  he  may  have  a  mind  so  to  do." 
In  Lours  v.  LuaJi,  14  Yes.  547,  it  was  said  that  the  purchaser 
was  entitled  to  "an  available  title,  not  merely  a  marketable  title, 
but  one  which  he  can  take  with  reasonable  safety." 

The  test  "Can  the  Court  warrant  the  title  to  the  purchaser?" 
was  used  in  Heath  v.  Heath,  1  Bro.  C.  C.  147,  and  in  Lours  v. 
Lush,  14  Yes.  547,  at  p.  550.  And  again,  "Would  the  Court 
trust  its  own  money  on  the  title  ?" :  per  Lord  Eldon,  in  Jervoise 
V.  iJuhe  f)f  NortJiUJiihcrlaud,  1  J.  &  W.  550. 

None  of  these  tests  appear  satisfactory.  It  will  be  more 
profitable  to  examine  the  cases  of  doubtful  title  under  separate 
heads,  distinguishing  cases  where  the  facts  are  doubtful  from 
cases  where  the  law  is  doubtful. 

I.  Facts  doubtful. 
^acts  If  the  vendor  has  no  evidence  or  no  sufficient  evidence  of  facts 

doubtful. 

which  he  is  bound  to  prove,  the  title  is  doubtful,  and  will  not  be 
forced  on  an  unwilling  purchaser. 

See  below,  p.  105,  as  to  w^hat  facts  a  vendor  is  bound  to  prove. 
Facts  in-  Sometimes,  the  vendor  cannot  make  out  a  good  title  because 

capable  of  ,       ,  . 

proof.  he  has  to  prove  a  fact  which,  from  the  nature  of  the  case,  is 

incapable  of  being  satisfactorily  proved.  Thus,  where  the 
vendor  had  to  prove  that  he  had  no  creditor  who  could  take 
advantage  of  an  act  of  bankruptcy  which  he  had  committed, 
this  was  a  fact  which  the  vendor  could  not  prove  satisfactorily 
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because  his  own  testimony  was  insufficient,  and  any  inquiry 
directed  by  tbe  Court  as  to  creditors  would  be  unavailing  as  the 
creditors  would  not  be  bovind  by  it :  Loicch  v.  Lush,  14  Yes.  547. 
"  The  matter  of  fact  upon  whicli  a  title  depends,  may  bo  such  as 
not  in  its  nature  to  be  capable  of  satisfactory  proof,  as  in  the 
case  of  Lowes  v.  LnsJi,  and  such  a  title  a  purchaser  cannot  be 
compelled  to  take  ;  or  the  fact  may,  in  its  nature,  be  capable 
of  satisfactory  proof  and  yet  not  satisfactorily  proved " :  per 
Leach,  Y.-C,  in  SmU/i  v.  Death,  5  Madd.  371.  In  that  case, 
the  vendor  was  held  to  have  satisfactorily  proved  that  a  person 
under  whom  he  claimed,  answered  the  description  "  who  should 
be  brought  up  and  educated  as  a  member  of  the  established 
Church  of  England  and  should  be  a  constant  frequenter  of  such 
church."  Where  the  vendor  is  called  upon  to  prove  a  negative, 
the  title  is  doubtful  because  it  is  impossible  satisfactorily  to 
prove  a  negative.  Thus,  where  the  safety  of  the  title  depends 
on  the  question  whether  the  vendor  had  notice  of  a  prior 
registered  judgment,  the  vendor's  evidence  and  that  of  his 
agents  that  he  had  no  notice  is  insufficient,  and  the  title  is 
doubtful :  Freer  v.  Hesse,  4  De  Q.  M.  &  G.  495.  So,  too,  a 
title  depending  on  the  question  whether  a  previous  purchaser 
bought  without  notice  of  restrictive  covenants  is  a  doubtful  title: 
Nottingham,  c^r.  v.  Batter,  16  Q.  B.  Div.  778.  The  Court  may 
be  satisfied,  on  the  evidence  before  it,  that  the  prior  purchaser 
had  no  notice,  but  subsequent  litigation  may  bring  fresh 
evidence  to  light :  Ibid.,  per  Lindley,  L.  J. 

A  further  source  of  doubt  is  pointed  out  by  Leach,  Y.-C,  in 
Emery  v.  Grococh,  6  Madd.  64 :  "  There  may  be  doubt,  even  if 
the  vendor  adduces  direct  evidence  of  a  fact  upon  which  his  title 
rests,  because  such  evidence  may  be  given  maid  fide,  or  if  given 
bond  fide  it  may  be  mistaken,"  But  in  such  a  case  either  the 
evidence  is  disbelieved  by  the  Court,  in  which  case  the  fact  is  not 
proved,  or  else  the  Court  considers  that  additional  evidence  is 
necessary,  which  merely  amounts  to  a  case  of  insufficient  proof" 
(see  above). 

The  vendor  is  bound  to  prove  all  the  facts  on  which  his  title  What  facts 
rests,  except  so  far  as  he  is  relieved  by  any  presumption  of  fact  ™rovedf 
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Conditions. 


Presump- 
tions. 


Inferences. 


Examples  of 
presumptions. 


Extrinsic 
facts. 


made  by  the  Court,  or  by  the  express  or  statutory  conditions  o£ 
sale. 

As  to  conditions  of  sale  relieving  tlie  vendor  from  the  duty  of 
proving  his  title,  see  pp.  211  to  '-i"2->. 

A  presumption  of  fact  made  by  the  Court  must  be  distinguished 
from  a  mere  inference  ;  it  is  a  presumption  of  such  a  nature  that 
it  would  be  the  duty  of  the  judge,  if  sitting  before  a  jury,  to 
give  a  clear  direction  in  favour  of  the  fact:  per  Leach,  V.-C, 
in  Emcvij  v.  Grococh,  C  Madd.  51.  A  mere  inference,  or  a 
presumption  of  such  a  nature  that  "  it  would  be  the  duty  of 
a  judge  to  leave  it  to  the  jury  to  pronounce  upon  the  effect  of 
the  evidence,"  does  not  relieve  the  vendor  from  the  duty  of 
proving  the  fact,  and  a  title  depending  on  such  a  presumption 
would  be  considered  doubtful :  Ibid. 

Some  doubt  is  thrown  on  the  learned  Yice-Chancellor's  rule 
as  to  presumptions  in  Magcnnis  v.  Fallon,  2  Moll.  561,  at  p.  579  ; 
but  in  Fry  on  Specific  Performance,  p.  o91,  the  proposition  is 
stated  without  any  qualification. 

It  is  beyond  the  scope  of  this  treatise  to  enumerate  all  the 
presumptions  of  fact  which  the  Court  will  make  in  regard 
to  matters  upon  which  the  vendor's  title  may  depend.  The 
following  are  a  few  instances  of  presumptions  which  have  been 
made : — 

The  identity  of  persons  named  in  the  title  deeds  is  pre- 
sumed from  the  identity  of  names.  See  a  Canadian  case, 
Nichohon  V.  Biu-khoMer,  21  U.  C.  E.  108. 

Where  deeds  recited  in  a  document  of  title  have  been  lost,  it 
is  presumed  from  the  fact  of  their  having  been  recited,  that 
they  contain  nothing  adverse  to  the  title  :  Prosscr  v.  Wcifls,  6 
Madd.  59. 

Where  the  purchaser  objected  to  the  title  on  the  ground  that 
the  Crown  was  entitled  to  the  mines  under  the  land,  the  Court 
presumed  the  non-existence  of  mines  from  the  fact  that  no 
search  had  been  made  for  upwards  of  a  century ;  and  the 
reservation  of  mining  rights  being  no  objection  to  the  title  if  it 
is  proved  that  there  are  no  mines,  the  Court  forced  the  title  on 
the  purchaser :  Lyddal  v.  Weston,  2  Atk.  19. 

But  there  is  a  large  and  important  class  of  presumptions 
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wliicli  requires  a  more  detailed  examination,  viz.,  presumptions 
as  to  extrinsic  facts.  As  to  this  class  of  facts  the  law  is  not 
perhaps  well  settled,  and  the  following  rule  may  be  worded  in 
too  sweeping  a  manner,  but  the  tendency  is  in  the  direction  of 
such  a  rule. 

The  Court  presumes  the  non-existence  of  facts  adverse  to  the  General 
title,  unless  there  is  some   indication   on  the  abstract   of   the  sumption. 
existence  of  such  facts,  or  some  other  evidence  giving  rise  to  a 
suspicion  of  their  existence. 

The  general  negative  presumption  just  stated  must  exist, 
otherwise  a  vendor  would  be  put  to  the  proof  of  a  host  of  facts 
(many  of  them  incapable  of  satisfactory  proof),  simply  because 
they  may  possibly  exist,  and  if  they  do  the  title  will  be  bad. 

Thus,  the  mere  fact  that  it  is  possible  for  the  vendor  to  have 
forfeited  his  interest  under  a  forfeiture  clause,  there  being  no 
special  reason  for  suspecting  that  any  forfeiture  has  occurred, 
does  not  put  the  vendor  to  proof  of  there  having  been  no  for- 
feiture :  Maliug  v.  /////,  1  Cox,  186. 

Where  the  vendor's  title  depends  on  the  invalidity  of  a  prior 
voluntary  conveyance,  it  would  seem  (but  qu.  .^)  that  the  Court, 
in  the  absence  of  suspicion,  presumes  that  no  subsequent  con- 
sideration has  made  the  voluntary  settlement  good.  See  Biitter- 
ficld  V.  Ileath,  15  Beav.  408,  at  p.  414,  disapproved  on  another 
point  in  Re  Fodcr  and  Lisfcr,  6  Ch.  I).  87. 

If  the  doubt  is  caused  by  an  indication  in  the  abstract  itself  Suspicion. 
of  the  existence  of  a  fact  adverse  to  the  title,  the  vendor  must 
adduce  evidence  to  disprove  the  adverse  fact. 

Thus,  where  the  title  to  the  property,  the  entirety  of  which 
the  vendor  contracted  to  sell,  depended  on  a  devise  of  the 
testator's  *'  undivided  moiety,"  &c.,  and  "  all  his  other  shares, 
proportions,  and  interest,  if  any,  in  the  premises,"  the  title  was 
held  to  be  doubtful :  StapyUon  v.  Scott,  16  Yes.  272. 

In  the  case  of  a  title  depending  on  the  validity  of  a  purchase 
by  a  solicitor  from  his  client  {Spencer  v.  TopJiam,  22  Beav.  573), 
or  a  father  from  his  son  {Bosicell  v.  Mendliam,  G  Madd.  373), 
evidence  of  the  fairness  of  the  transaction  must  be  produced, 
because  in  such  eases  the  facts  appearing  on  the  abstract  are 
suspicious  on  the  face  of  them. 

"Where  the  vendor,  to  facilitate  the  sale,  made  an  assignment, 
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■vvliieli  being  an  assignment  of  the  whole  of  his  property 
amounted  to  an  act  of  bankruptcy,  it  was  held  that  the  vendor 
was  bound  to  prove  that  ho  had  no  creditor  who  could  take 
proceedings  in  bankruptcy  against  him,  and  as  it  was  impossible 
to  prove  this  negative  the  title  was  held  to  be  doubtful :  Lowes 
V.  Lmh,  14  Ves.  547. 
Presumption  The  presumption  of  bona  JhIch  is  one  of  the  most  important 
presumptions  comprised  in  the  rule  as  to  the  presumption  of  the 
non-existence  of  facts  adverse  to  the  title  (p.  197).  It  has  not 
indeed  always  been  held  that  a  transaction  must  be  assumed  to 
be  hona  fide  in  the  absence  of  any  circumstances  raising  doubt  or 
suspicion.  Thus,  in  Ilaiiley  v.  S/ju'i/i,  Buck,  3G8,  the  pos- 
sibility of  the  existence  of  facts  (not  appearing  on  the  abstract 
or  known  to  the  purchaser)  which  would  render  a  deed  under 
which  the  vendor  claimed  invalid  on  the  ground  of  mahi  fides, 
was  considered  a  sufficient  reason  for  holding  the  title  doubtful. 
But  this  case  is  doubted  by  Lord  Justice  Fry  (Sp.  Perf.  p.  392), 
and  does  not  seem  to  have  been  followed.  In  Chdfell  v.  Corrall, 
4  y.  &  C.  228,  the  vendor  was  held  not  bound  to  prove  that 
a  conveyance  by  him  for  the  benefit  of  his  creditors  was  not 
invalid  as  being  a  conveyance  of  all  his  property,  or  as  being 
intended  to  favour  one  creditor  more  than  another,  or  as  being 
made  in  contemplation  of  bankruptcy,  there  being  no  indication 
of  any  such  facts  on  the  abstract.  There  is  some  difficulty  in 
deciding  in  each  case  whether  the  facts  do  or  do  not  raise  a 
suspicion  of  uialu  fides ;  some  judges  have  gone  very  far  in 
refusing  to  treat  the  facts  as  raising  suspicion.  In  Alexander  v. 
Mills,  G  Ch.  App.  124,  the  fact  that  recently  appointed  trustees 
for  sale  sold  the  reversion  to  a  person  who  had  already  bought 
the  life  estate  in  the  same  property,  and  that  on  a  sale  by 
auction  eighteen  months  afterwards,  a  profit  of  2,000/.  on 
19,000/.  was  made,  was  not  considered  as  raising  a  suspicion  of 
mala  fides.  "Where  the  property  was  settled  to  the  use  of  A.  for 
life,  remainder  to  the  use  of  xl.'s  wife  for  life,  remainder  to  the 
use  of  such  one  or  more  of  their  children  as  A.  should  appoint, 
and  A.  having  six  children  appointed  the  whole  to  his  eldest 
son  and  then  sold  the  property,  the  conveyance  to  the  purchaser 
purporting  to  be  made  in  consideration  of  8,000/.  paid  to  A-, 
A.'s  wife,  and  the  eldest  son,  the   Court  presumed  that  the 
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purchase-money  was  properly  divided  between  them  according 
to  the  interests  they  had  in  the  estate,  and  that  the  appointment 
was  not  fraudulent:  31' Queen  y  Farquhar,  11  Yes.  467.  In  a 
similar  case  where  the  property  was  settled  in  the  same  way, 
and  A.  having  seven  children  appointed  the  whole  to  the  eldest 
daughter  and  then  mortgaged  for  a  sum  expressed  to  be  paid 
to  him,  his  wife,  and  the  eldest  daughter,  the  Court  presumed 
the  bona  fides  of  the  appointment  and  mortgage,  and  held  that 
the  purchaser  was  bound  to  complete  notwithstanding  a  notice 
by  the  younger  childi-en  (alleging,  however,  no  further  facts) 
that  the  appointment  was  fraudulent:  Green  v.  Puis  ford,  2  Beav. 
70.  Even  where  there  had  been  previous  fraudulent  appoint- 
ments under  the  same  power,  this  did  not  raise  the  suspicion  of 
fraud  :  Carver  v.  Biehards,  1  D.  F.  &  J.  548.  The  presumption 
of  bona  fides  is  strengthened  by  lapse  of  time  :  He  Postkfh/raife, 
37  W.  R.  200. 

The  title  was  held  to  be  bad  or  doubtful  where  it  depended  on  Validity  of 
the  validity  of  an  appointment  by  a  father  to  his  daughter  aged  doubtful, 
twenty-one,  who  immediately  mortgaged  the  sum  appointed 
and  went  out  to  the  Cape  with  her  father  and  the  rest  of  the 
family,  the  mortgage  money  going  to  pay  not  only  for  her 
outfit  and  passage  money,  but  for  that  of  the  whole  family  also  : 
Warde  v.  Dixon,  28  L.  J,  Ch.  315.  In  that  case  it  was  said 
that  there  was  not  merely  suspicion  as  in  M' Queen  v.  Farquhar, 
but  "  grave  doubt "  or  "  presumptive  proof  "  that  some  of  the 
money  went  into  the  father's  pocket. 

The  Cornet  will  not  presume  that  a  predecessor  in  title  of  the  Notice. 
vendor  bought  without   notice  of   an  incumbrance :   Freer  v. 
Hesse,  4  D.  M.  &  G.  495. 

II.  Law  douhfful. 

The  disputed  point  of  law  may  be  either  a  point  covered  by  Law  doubtful, 
decision  or  not. 

In  the  case   of  a  point   covered  by  decision  (1)  the   prior  point  covered 
decision  may  be  adverse  to  the  title,  and  the  judge  deciding  ^7  "iecisioii. 
whether  the  title  is  marketable  may  think  that  decision  wrong  ; 
(2)  the  prior  decision  may  be  favourable  to  the  title,  and  the 
judge  may  think  that  decision  wrong ;  or  (3)  there  may  be  prior 
conflicting  decisions  on  the  point. 
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1.  Prior  iJici'iioH  adccrtse  to  the  Title. 

Trior  detisiou  All  adveiso  clecisioii  of  a  Court  of  co-ordinate  jurisdiction  upon 
the  same  or  a  similar  point  makes  tbe  title  doubtful  {ncdqu.)  ;  but 
a  decision  of  an  inferior  Court  does  not. 

Curt  of  ^^Ijp  1;^^  jg  Yiot  well  settled  as  to  tlio  effect  of  an  adverse  deci- 

c'o-oriuuatc 

jai-isdictiou.  sion  of  a  C'ourt  of  co-ordinate  jurisdiction.  The  rule  is  thus 
stated  by  Lord  Komilly,  M.  R.,  in  Mullings  v.  Tritidcr,  10  Eq. 
449,  "  Where  there  has  been  a  decision  adverse  to  the  title  or  to 
the  principle  on  which  the  title  depends,  which  the  Court  is  of 
opinion  is  wrong  (of  course,  if  the  Court  is  of  opinion  that  the 
decision  is  riglit,  it  is  simply  a  bad  title) ,  the  Court  ^^■ill  not  rely 
upon  its  own  opinion  against  a  decision  already  pronoimeed,  and 
will  not  enforce  the  title."  But  this  statement  of  principle  is 
only  obiter  dictum,  the  actual  decision  being  that  a  title  is  not 
rendered  doubtful  merely  because  a  Court  of  co-ordinate  juris- 
diction, which  itself  considered  the  title  in  question  or  a  similar 
title  to  be  good,  refused  to  force  it  on  a  purchaser.  In  Fry  on 
Spec.  Perf.  p.  388,  the  rule  as  laid  down  in  3I(i/Ii»gs  v.  Trinder 
is  given  without  query.  The  rule  was  observed  in  Rose  v. 
CaUand,  5  Yes.  18G,  and  by  Jessel,  M.  E.,  in  Collier  v.  Walters, 
see  17  Eq.  at  p.  2G0,  until  the  Lords  Justices  gave  him  leave  to 
consider  the  case  as  if  he  were  not  bound  by  the  prior  adverse 
decision. 

In  the  following  cases,  however,  the  rule  was  not  followed  : 
Russell  V.  Plaice,  18  Beav.  21 ;  White  and  Jlimlle's  Contract,  7 
Ch.  1).  201  (where,  however,  the  purchaser's  counsel  did  not 
argue  that  the  title  was  doubtful)  ;  Osborne  to  Rowlett,  13  Ch. 
D.  774. 

In  Osborne  to  Rouiett,  although  there  had  been  a  decision  on 
a  similar  point  {CooJce  v.  Craufurd)  which  was  adverse  to  the 
title,  Jessel,  M.  R.,  decided  that  tlie  title  was  good,  on  the 
ground  that  the  adverse  decision  had  been  questioned  in 
succeeding  cases.  It  is  instructive  to  observe  that  in  Ilorton  and 
Ilallett,  15  Ch.  Div.  143,  the  Court  of  Appeal  doubted  whether 
Jessel,  l^L  R.,  was  right  in  declining  to  follow  Cooke  v.  Crawfurd. 
This  seems  to  show  that  after  all  the  title  was  doubtful,  and  that 
the  safer  rule  is  to  declare  the  title  doubtful  in  all  cases  where 
there  has  been  an  adverse  decision  of  a  Court  of  co-ordinate 
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jurisdiction.     It  is,  however,  only  fair  to  add  that  in  another 

ease  {CoIIiev  v.  Walters,  see  17  Eq.  at  pp.  260,  261)  Jessel,M.  R., 

at  first  held  a  title  doubtful  because  of  a  prior  adverse  decision, 

although  clearly  of  opinion  that  such  decision  was  wrong,  and 

then  when  the  Lords  Justices  allowed  him  to  hear  and  decide  the 

case  unfettered  by  authority,  the  counsel  for  the  purchaser  both 

declined  to  argue  in  support  of  the  decision,  abandoning  it  as 

untenable. 

If  the  decision  of  the  Court  of  co-ordinate  jurisdiction  is  Title  held 

merely  that  the  title,  or  a  similar  title,  is  doubtful,  the  judge  ^^^^  JJ    ^ 

himself  thinking  it  good  but  declining  to  force  it  on  an  unwilling;  co-ordmate 
,  ,  ,  jurisdiction. 

purchaser,  this  is  not  a  decision  adverse  to  the  title  within  the 
meaning  of  the  above  rule.  In  MuUings  v.  Trinder,  10  Eq.  449, 
Lord  Romilly,  M.  R.,  compelled  a  purchaser  to  take  a  title 
which  Turner,  L.  J.,  in  Pyrke  v.  WaddingJtam,  10  Ha.  1,  had 
refused  to  force  on  a  purchaser,  though  he  himself  thought  the 
title  good.  "  If,"  adds  Lord  Eomilly,  "  Lord  Justice  Turner 
had  expressed  an  opinion  unfavourable  to  the  title,  however 
much  that  might  have  surprised  me,  I  should  have  considered  it 
a  ease  too  doubtful  to  enforce  specific  performance  against  the 
purchaser."  In  such  a  case  the  title  cannot  really  be  said  to  be 
doubtful,  because  upon  the  two  last  occasions  in  which  it  has 
been  discussed  in  Court,  the  opinions  of  the  judges  have  been 
that  the  title  is  good. 

An  adverse  decision  of  an  inferior  Court  is  not  sufficient  in  inferior 
itself  to  make  the  title  doubtful.  In  8/ieppard  v.  Doolan,  3  Dru.  °^^  ' 
&  War.  1,  Lord  St.  Leonards  says:  "With  respect  to  the 
common  cases  of  doubtful  title,  I  cannot  agree  with  the  proposi- 
tion that  an  unfavourable  decision  in  the  Court  of  inferior 
jurisdiction  renders  the  title  doubtful.  The  judge  of  the 
superior  Court  would  still  be  bound  to  exercise  his  own  discretion 
and  decide  according  to  his  own  judgment.  I  have  myself  often 
argued  at  the  bar  in  support  of  the  proposition,  but  always  with- 
out success  ;  for  although  I  have  urged  that  no  judge  could 
consider  a  title  to  be  free  from  doubt  when  one  or  two  judges 
competent  to  decide  the  question  had  pronounced  it  to  be  defec- 
tive, I  have  ever  been  met  by  this  answer,  that  to  adojit  such  a 
doctrine  would  be  in  effect  to  leave  the  ultimate  decision  of  the 
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question  to  the  Court  below,  while  the  law  provides  an  appeal  to 
the  Court  above." 

Turner,  L.  J.,  in  Cool;  v.  Dawson,  3  De  Gr.  F.  &  J.  127,  docs 
not  in  any  way  dissent  from  this  proposition  when  he  says,  that 
if  the  judge  of  the  Court  below  has  pronounced  the  title  to  be 
bad,  the  Court  of  Appeal  will  not  force  tlie  title  on  the  purchaser 
unless  the  case  is  "  clear  to  demonstration."  There  is  a  dictum  of 
"Wood,  V.-C,  in  Hamilton  v.  Buchnaster,  3  Eq.  323,  at  p.  328, 
that  "  the  Court  of  Appeal  has  always  held  that  the  simple 
expression  of  doubt  in  the  Court  below  is  sufficient  to  prevent 
the  title  from  being  forced  upon  a  purchaser  " ;  and  tliere  is  a 
decision  of  the  Court  of  Appeal  {Collier  y.  McBean,  1  Ch.  81) 
refusing  to  force  a  title  on  a  purchaser  because  the  judge 
appealed  from  decided  it  was  bad  ;  but  these  must  now  be  con- 
sidered to  be  overruled  by  Beiolcy  v.  Carter,  L.  R.  4  Ch.  230, 
and  Alexander  v.  J//7/.V,  L.  R.  G  Ch.  124 :  per  Jessel,  M.  R.,  in 
Collier  V.  Wedters,  17  Eq.  252,  at  p.  260.  Radford  v.  Willis, 
12  Eq.  105 ;  7  Ch.  7,  is  another  instance  of  a  decision  of  the 
Court  of  Appeal  that  the  title  is  good,  although  the  judge  in  the 
Court  below  thought  it  bad  or  doubtful. 

2.  Trior  Decision  favour ahle  to  the  Title. 

Prior  decision       (i-)  -^  prior  favourable  decision  of  a  Court  of  co-ordinate 
favourable.      jurisdiction  on  the  same  or  a  similar  point  will  not  make  the 
title  good  if  the  judge  thinks  that  decision  wrong  :  Mailings  v. 
Trinder,  10  Eq.  449. 

(ii.)  If  there  has  been  a  prior  favourable  decision  which  the 
judge  thinks  right,  tlie  title  is  good,  not  doubtful  {scd  qu.). 

The  second  of  the  above  propositions  appears  to  be  involved 
in  the  principle  laid  do^^'n  in  Alexander  v.  Mills,  6  Ch.  App.  124 
(see  below) ,  which  case,  however,  is  much  shaken  by  the  remarks 
of  Lord  Selborne  in  Palmer  v.  Loehe,  18  Ch.  Div.  381.  The 
exception  in  Alexander  v.  Mills,  of  points  of  construction  of  par- 
ticular ill-drawn  instruments  (a  case  in  which  it  is  not  likely 
that  there  would  be  a  prior  decision,  as  no  two  ill-drawn  docu- 
ments arc  alike),  is  an  exception  whicli  need  not  bo  made  in 
rule  2  (ii),  as  the  prior  favourable  decision,  couj)lcd  witli  the 
opinion  of  the  judge  that  that  decision  is  riglit,  would,  it  is  sub- 
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mitted,  make  the  title  free  from  doubt.  Further  doubt  is 
thrown  on  the  correctness  of  the  second  of  the  above  propositions 
by  the  remarks  of  Turner,  V.-C,  in  CoIIard  v.  Sa/npson,  4  D.  M. 
&  Gr.  226.  The  learned  judge  there  doubted  "whether  a  point 
of  this  nature,"  the  construction  of  a  general  Act  of  Parlia- 
ment, "  can  for  such  a  purpose  as  wo  have  here  to  deal  with,  be 
considered  to  be  settled  by  a  single  decision  ;  and  at  all  events, 
I  think  that  the  Court  before  it  could,  as  against  a  purchaser, 
hold  the  point  to  be  settled  by  a  single  decision,  must  be  satis- 
fied that  the  decision  rests  upon  grounds  open  to  no  doubt  or 
question." 

3.  Prior  Decisions  conflicting. 
If  there  are  prior  decisions  of  co-ordinate  authority,  which  are  Prior 

QGClSlODS 

conflicting,  the  title  would  seem  to  be  doubtful,  unless  {qit.  ?)  the  conflicting, 
more  modern  authority  is  favourable  to  the  title,  and  the  earlier 
conflicting  decision  is  generally  considered  to  be  wrong. 

Jn.  Palmer  v.  Locke,  18  Ch.  Div.  381,  Lord  Selborne  says  : 
"  When  you  have  a  question  raised  upon  the  construction  of  a 
general  statute,  if  there  is  any  reasonable  ground  for  saying 
that  that  question  is  not  determined  by  previous  authorities,  or 
that  the  previous  authorities  are  conflicting,  then,  in  the  terms 
of  Lord  Justice  Turner's  judgment  in  Pyrke  v.  Wacklingham, 
that  cannot  be  treated  as  a  question  of  general  law  so  settled  as 
to  exclude  that  kind  of  question  which  the  Court  has  paid 
regard  to  when  it  sees  there  is  a  doubtful  question  of  title  which 
cannot  be  forced  on  a  purchaser." 

In  Alexander  v.  Mills,  6  Ch.  124,  the  Court  of  Appeal  held  a 
title  to  be  good  on  the  authority  of  a  case  in  the  House  of 
Lords,  and  two  cases  before  the  Master  of  the  Rolls,  reversing 
the  Master  of  the  Eolls  who  had  himself  held  the  title  to 
be  bad. 

Where  there  are  conflicting  decisions,  the  Court  looks  at  "  the 
present  state  of  the  authorities."  See  Eno  v.  Lno,  6  Ha.  171, 
at  p.  177. 

Where  a  prior  decision  favourable  to  the  title  has  been 
doubted  by  subsequent  judges,  the  title  is  probably  doubtful. 
See  Cook  v.  Dawson,  3  D.  F.  &  J.  at  p.  130. 
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Point  not 
covered  by 
decision. 


Opinion  of 
counsel. 


Moot  point. 


Rule  of  law. 


4.  Point  not  corcrcd  hij  (h'ci-sioii. 

If  the  point  is  one  not  covered  by  previous  decisions,  the  mere 
adverse  opinion  of  a  conveyancing  counsel  does  not  make  it 
douhtful :  Hamilton  v.  ]iuchmastei\  3  Eq.  323  (hut  see  Marlow 
v.  Smit/i,  2  r.  Wms.  198,  quoted  in  Pi/r/,e  v.  WaddingJiaw,  10 
Ha.  p.  7)  ;  nor  the  opinion  of  a  writer  of  a  text-hook  :  Wyman 
v.  Carter,  12  Eq.  309.  Nor  does  the  favourable  opinion  of  a 
counsel  of  eminence  render  the  point  free  from  doubt.  In  PijrJie 
V.  Waddingliam,  10  Ha.  1,  the  title  had  been  accepted  by  an 
equity  judge  while  in  practice  advising  on  behalf  of  mortgagees. 

If  the  point  is  one  of  known  difficulty,  or  one  known  to  be  a 
moot  point  amongst  conveyancers,  the  title  is  doubtful :  per 
Romilly,  M.  E.,  in  JFuUinrjs  v.  Trinder,  10  Eq.  at  p.  454. 

Apart  from  cases  of  known  difficulty,  cases  of  doubt  which 
have  never  been  the  subject  of  judicial  decision  may  be  divided 
into  two  classes  according  to  their  subject-matter : 

(i.)  Where  the  doubt  is  respecting  the  existence  of  an  alleged 
rule  of  law  or  equity,  or  the  construction  of  a  public  general 
Act  of  Parliament. 

(ii.)  Where  the  doubt  is  respecting  the  construction  of  some 
document  other  than  a  public  general  Act  of  Parliament. 

(i.)  Ihde  of  km-  or  construction  of  puJjlie  statute. 

With  regard  to  the  first  class  it  may  be  suggested  that  it  is 
in  the  power  of  the  Court  to  remove  the  doubt  by  deciding  one 
way  or  the  other,  since  a  point  of  general  law  when  once 
decided  is  settled  law,  and  it  is  perfectly  immaterial  between 
what  parties  the  question  arises,  as  the  decision  would  be  bind- 
ing on  all  Courts  of  co-ordinate  or  inferior  jurisdiction.  "  As  a 
general  and  almost  universal  rule  the  Court  is  bound  as  much 
between  vendor  and  purchaser,  as  in  every  other  case,  to  ascer- 
tain and  determine,  as  it  best  may,  w^hat  the  law  is,  and  to  take 
that  to  be  the  law  which  it  has  so  ascertained  and  determined. 
The  exceptions  to  this  will  probably  be  found  to  consist  not  in 
pure  questions  of  legal  principle,  but  in  cases  where  the  diffi- 
culty and  the  doubt  arise  in  ascertaining  the  true  construction 
and  legal  operation  of  some  ill-expressed  and  inartificial  instru- 
ment" :  Alexander  v.  Mills,  6  Ch.  at  p.  131.     The  authority  of 
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this  case  is,  liowever,  somewliat  sliaken  by  Palmer  v.  Locke,  18 
Ch.  Div.  381.  lu  Colku-d  V.  Sampmt,  4  1).  M.  &  G.  22G, 
Turner,  V.-C,  even  doubted  whether  the  construction  of  a 
general  statute  could  be  considered  sufficiently  settled  by  a 
single  prior  decision,  so  as  to  enable  the  Court  to  force  the 
title  on  the  purchaser :  for  a  contrary  view,  see  Bell  v.  Ilolthi/, 
15  Eq.  at  p.  193,  per  Malins,  V.-O. 

The  authorities  leave  the  question  extremely  doubtful,  but  on 
the  whole  the  following  rule  seems  to  be  gaining  ground :  the 
Court  will  force  the  purchaser  to  accept  the  title  if  the  point 
alleged  to  be  doubtful  is  a  point  of  general  law  not  covered  by 
prior  decision,  or  the  construction  of  a  public  general  Act  of 
Parliament  not  previously  determined,  and  the  Court  itself  is 
favourable  to  the  title. 

A  title  depending  on  the  power  of  executors  to  sell  within  Examples, 
twenty  years  for  payment  of  debts,  without  proving  that  any 
debts  remain  unpaid,  was  forced  on  a  purchaser,  though  the 
period  during  which  executors  could  sell  without  such  proof  had 
not  previously  been  fixed  by  law:  Re  Tauqucvaij-Willaume  and 
Landau,  20  Ch.  Div.  465. 

In  Beioley  v.  Carter,  L.  E.  4  Ch.  230,  the  Court  decided  in 
the  vendor's  favom^  a  point  of  construction  arising  on  the 
Leases  and  Sales  of  Settled  Estates  Act. 

In  Bell  V.  Holtby,  15  Eq.  178,  the  Court  decided  in  the 
vendor's  favom-  a  point  of  construction  arising  on  the  Fines 
and  Recoveries  Act,  sect.  32,  which  had  not  before  been  decided, 
or  even  discussed  by  text-writers  :    Vide  ibid.  pp.  187,  188. 

Jm  Re  Cooj^er  and  Allen,  4  Ch.  D.  802,  Jessel,  M.  R.,  decided 
a  point  arising  on  the  Succession  Duty  Act  which  had  not  been 
before  decided,  although  the  Crown  was  not  before  him,  and 
therefore  was  not  bound  by  his  decision  :  Ibid.,  p.  827. 

(ii.)  JPoi)d  of  construction. 

A  point  of  construction  arising  on  a  well  drawn  instrument,  Point  of 

T  .         T    .  ,.  p  11  Tiii        n-M        construction. 

and  involving  a  question  oi  general  law  applicable  to  all  similar 
instruments,  will  be  decided  by  the  Court.  If  the  point  of  con- 
struction arises  on  some  ill-expressed  and  inartificial  instrument, 
or  depends  on  some  special  context,  the  Court  will  refuse  to 
decide  the  construction  in  favour  of  the  vendor,  and  will  declare 
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tlio  title  too  doubtful  to  be  forced  on  the  purchaser  :  liad/ord  v. 
JFi//is,  7  Ch.  7  ;  and  A/c.nnider  v.  MiUs,  G  Ch.  124. 
Private  Act.  Tlio  construction  of  a  private  or  local  Act  is  govei-ned  by  the 
same  rule ;  if  the  Act  contains  an  ambiguity  not  likely  to  occur 
in  another  private  Act  or  document,  the  Court  refuses  to  force 
the  purchaser  to  accept  a  title  depending  on  its  construction  ; 
c.  [/.,  where  an  Act  empowering  trustees  to  sell,  in  one  part 
excepted  certain  land,  and  in  another  part  included  it :  Eai-l  of 
Lincoln  v.  ArcedrckiiP,  1  Coll.  98  (queried  in  ])art,  1235,  n.  (j/)). 
Examples.  The  Court  has,  in  accordance  with  the  above  rule,  decided 'the 

following  points  in  favour  of  the  vendor  : — 

That  a  right  of  pre-emption  given  by  a  local  Act  to  "  the 
persons  of  whom  the  lands  were  purchased  "  is  limited  to  the 
actual  vendors  of  such  lands  :  HiglKjate  Archicay  Co.  v.  Jcalics, 
12  Eq.  9. 

The  construction  of  a  clause  in  a  will  fixing  the  time  within 
which  an  option  to  purchase  must  be  declared  :  Austin  v.  Tau-ncij, 
2  Ch.  143. 

The  cj[uestion  whether  a  power  of  sale  implied  a  power  to  give 
valid  receipts  discharging  the  purchaser  from  seeing  to  the 
application  of  the  purchase-money:  Balfour  v.  WcIIand,  IG 
Yes.  151. 

On  the  other  hand,  the  Court  refused  to  decide  whether  a 
power  of  sale  to  trustees  "with  the  consent  in  writing  of  my 
sons  and  daughters  "  could  be  validly  exercised  after  the  death 
of  any  of  them  with  the  consent  of  the  survivors :  Sylics  v. 
Shcurd,  2  D.  J.  &  S.  6. 

The  Coiu't  considered  a  title  doubtful  which  depended  on  the 
construction  of  the  words  "  with  all  right  and  title  to  the  same  " 
following  a  gift  to  A.,  by  a  will  made  before  the  Wills  Act,  of 
various  freehold  estates  and  a  leasehold  estate,  which  words  the 
vendor  argued  applied  to  all  the  properties,  and  not  merely  to 
that  immediately  preceding  them,  so  as  to  give  A.  the  fee  in  the 
freeholds :  Sharp  v.  AdcocJc,  4  Iluss.  374. 

The  Court  refused  to  decide  the  following  cases  of  doubtful 
construction  : — 

The  question  whether  the  exception  of  "  what  is  hereinafter 
mentioned  and  devised  "  included  leaseholds,  there  being  nothing 
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else  specifically  devised  in  the  will :  Sheffield  v.  Mulgmir,  2 
Ves.  jun.  526. 

The  question  whether  the  words  "  all  my  hereditaments  in  the 
kingdom  of  England  "  included  an  estate  in  Wales :  Okeclen  v. 
Clifden,  2  Russ.  309. 

If  the  case  is  quite  free  from  doubt,  the  Court  will  decide  the  Ill-drawu 

...  (,  .   ,  -,     .  Ml    T  •      i  L  instrument. 

construction  oi  special  words  m  an  lii-drawn  instrument. 

The  Court  decided,  in  favour  of  the  vendor,  that  the  words 
"All  my  worldly  estate  and  effects"  in  a  will  included  real 
estate  :  Hamilton  v.  JBuckniasfer,  3  Eq.  323 ;  also  that  the  words 
"And  it  is  my  will  and  request  that  they  "  (testator's  daughters) 
"  shall  not  sell  or  dispose  of  any  part  of  my  said  freehold  or 
leasehold  premises,"  were  not  sufficient  to  restrain  one  of  such 
daughters  from  alienating  the  property  during  her  coverture : 
Re  Hufchlngs  to  Burt,  59  L.  T.  N.  S.  490  (Court  of  Appeal 
reversing  Kay,  J.). 

If  the  vendor's  title  is  not  considered  bad  by  the  judge,  but  Damages  and 
only  doubtful,  the  purchaser  will  be  entitled  to  resist  specific  deposit, 
performance,  or  even  to  rescind,  but  will  not  necessarily  be 
entitled  to  damages  or  to  a  return  of  his  deposit.  See  as  to 
return  of  deposit,  Nottingham  Case,  16  Q.  B.  Div.  787.  In 
ChrlxC  V.  Willott,  L.  E.  7  Ex.  313,  where  a  return  of  the  deposit 
was  ordered,  the  title  was  not  only  doubtful  as  depending  on  a 
doubtful  state  of  facts,  but  bad  because  the  Court  held  that  the 
vendor,  having  previously  executed  a  voluntary  conveyance, 
could  not  compel  the  purchaser  to  concur  in  defeating  that  con- 
veyance, and  until  the  purchaser  accepted  a  conveyance  and 
gave  valuable  consideration,  the  vendor  was  unable  to  make  a 
good  title. 


Part  III. — Purchaser's  Right  to  Gtood  Title  excluded  by 
ins  Knowledge  of  the  Defect. 

In  the  absence  of  express  agreement  as  to  title,  if  the  pur-  Ptu-chaser's 
chaser  knew  or  had  notice  of  an  irremovable  defect  in  the  title,  defect.  ° 
he  cannot  refuse  to  complete  because  of  tliat  defect  :  EUis  v. 
Rogers,  29  Ch.  Div.  661.     If  the  contract  contains  an  express 
agreement  by  the  vendor  to  give  a  good  title,  or  to  remove  the 
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defect,  tills  agreement  excludes  the  cfEect  of  the  purchaser's 

knowledge  or  notice,  or,  as  it  is  sometimes  put,  parol  evidence  of 

the  purchaser's  knowledge  or  notice  is  inadmissible  to  contradict 

the  written  contract :   Cato  v.  Thomp.^on,  9  Q.  ]3.  Div.  OIG. 

Removable  Ivnowledge  of  a  removable  defect  will  not  preclude  the  pur- 

defect.  p  .  .        .  1  1  .  .      . 

chaser  from  requiring  its  removal  or  objecting  to  complete  if  it 

is  not  removed.     See  Barnctt  v.  Wlieclo;  7  M.  &  W.  304. 

"  ^Vhen  the  contract  is  silent  as  to  the  title  which  is  to  be 
shown  by  the  vendor,  and  the  purchaser's  right  to  a  good  title 
is  merely  implied  by  law,  that  legal  implication  may  be  re- 
butted by  showing  that  the  purchaser  had  notice  before  the 
contract  that  the  vendor  could  not  give  a  good  title.  If  the 
vendor,  before  the  execution  of  the  contract,  said  to  tlie  pur- 
chaser, '  I  cannot  make  out  a  perfect  title  to  the  property,'  that 
notice  would  repel  the  purchaser's  right  to  require  a  good  title 
to  be  shown.  But  if  the  contract  expressly  provides  that  a  good 
title  shall  be  shown,  then,  inasmuch  as  a  notice  by  the  vendor 
that  he  could  not  show  a  good  title  would  be  inconsistent  with 
the  contract,  such  a  notice  would  be  unavailing,  and  whatever 
notice  of  a  defect  in  the  title  might  have  been  given  to  the  pur- 
chaser he  would  still  be  entitled  to  insist  on  a  good  title  "  :  per 
Fry,  J.,  in  Br  Gloag  and  Miller,  23  Ch.  D.  320,  327. 

"  The  law,  as  stated  in  the  cases  of  C(ito  v.  T/toinpson  (9  Q.  B.D. 
616),  and  /;/  re  GIockj  and  Miller's  Coidraet  (23  Ch.  D.  320),  is, 
that  where  the  contract  does  not  expressly  provide  that  there 
should  be  a  good  title,  the  knowledge  of  the  purchaser  before 
the  contract  that  there  was  a  defect  which  the  vendor  was 
unable  to  remove,  prevents  his  raising  an  objection  on  that 
ground.  I>ut  it  is  essential  that  the  purchaser  should  have 
knowledge  not  only  of  the  existence  of  the  incumbrance,  but  of 
the  vendor's  inability  to  remove  it "  :  per  Kay,  J.,  in  Ellis  v. 
Rogers,  29  Ch.  D.  at  p.  666. 

Where  the  purchaser,  together  with  the  vendor  and  another 
person,  were  entitled  to  a  leasehold  colliery,  and  the  vendor 
agreed  to  assign  his  share  in  the  colliery,  the  purchaser  was 
held  to  be  affected  with  notice  of  the  lessor's  title  and  precluded 
from  objecting  to  it :  Fl/ipjjs  v.  C//ild,  3  Drew.  700. 

On  a  contract  for  a  lease  the  intending  lessee,  if  he  knows 
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ttat  the  lease  is  in  excess  of  the  lessor's  power,  is  not  entitled  to 
partial  performance:  Laicroi&on  v.  Biitlcr,  1  Sch.  &  L.  13, 

On  an  open  contract  which  did  not  specify  the  vendor's 
interest,  the  purchaser,  who  knew  what  that  interest  was,  was 
held  unable  to  object  to  the  title  on  the  ground  that  the  vendor 
had  only  a  leasehold  interest :   Coicleij  v.  Watts,  17  Jur.  172. 

Where  the  contract  fully  informs  the  purchaser  that  the 
vendor  has  not  the  fee  simple,  the  purchaser  will  not  be  entitled 
to  the  same  relief  as  if  he  had  no  notice  of  the  vendor's  title. 
Thus,  where  husband  and  wife  agree  to  sell  the  wife's  interest, 
the  purchaser  cannot,  in  case  of  the  wife's  refusal  to  complete, 
compel  the  husband  to  convey  his  interest  with  compensation 
for  the  wife's  non-concurrence  :   Castle  v.  Wilkinson,  5  Ch.  531. 

Knowledge  by  the  purchaser  of  restrictive  covenants  is  not  Restrictive 
knowledge  of  an  irremovable  defect,  if  the  purchaser  thinks 
that  the  covenants  have  been  discharged :   Ellis  v.  Rogers,  29 
Ch.  Div.  661. 

Sonhle,  knowledge  by  the  purchaser  of  leaseholds  that  the 
property  was  liable  to  forfeiture  because  of  a  breach  of  a  covenant 
to  repair,  is  not  knowledge  of  an  ii-removable  defect,  because  the 
lessor  might  waive  the  forfeiture  by  a  subsequent  receipt  of  rent, 
or  agree  to  receive  rent  or  execute  a  release  :  Barnctt  v.  Wheeler, 
7  M.  &  W.  364  (where  there  was  an  express  agreement  to  give 
a  good  title). 

An  express  statement  that  the  vendor  has  a  good  title,  or  an  Express 
express  agreement  that  he  Avill  give  a  good  title,  negatives  the  gf^g  ^^^^ 
notice  or  knowledge  of  the  purchaser  of  any  defect  in  the  title  :  *^*^®- 
see  below,  p.  210. 


Part  IV. — Coxditioxs  as  to  Title  generally. 

(1)    Conditions  enlarging  the  Purchaser's  Right. 
The  condition,  "if  the  counsel  of  the  purchaser  shall  be  of  Conditions 

enlarging 

opinion  that  a  marketable  title  cannot  be  made,  this  agreement  purchaser's 
shall  be  void,"  was  enforced  in  Williams  v.  Edwards,  2  Sim.  78,  "° 
But   deducing  title   "to   the   satisfaction   of   counsel"  means 
"reasonable  satisfaction" :  Gordon  v.  Mahoney,  13  Ir.  Eq.  Eep.  383. 
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' '  Appi-uval 
by  solicitors." 


"Satisfac- 
tory." 


Express 
asiTeement  to 
give  good 
title. 


Where  the  contract  is  made  "subject  to  the  approval  of  the  title 
by  the  purchaser's  solii-itor,"  these  words  would  })roLably  be  con- 
strued as  meaning  "  nothing  more  than  a  guard  against  its  being 
supposed  that  the  title  was  to  be  accepted  without  investigation  ; 
as  meaning,  in  fact,  the  title  must  be  investigated  and  approved 
of  in  the  usual  way,  which  would  be  by  the  solicitor  of  the 
purchaser":  per  Lord  Cairns,  in  JIii.ssci/  v.  JIurnc-Pdz/Nr,  4  App. 
Ca.  at  p.  322.  But  in  ITik/soh  v.  Bud;  7  Ch.  D.  G83,  where 
the  contract  was  "  subject  to  the  approval  of  the  title  by  B.'s 
solicitor,"  it  was  held  that  the  approval  or  disapproval  of  B.'s 
solicitor  was,  in  the  absence  of  bad  faith  or  unreasonable 
conduct,  conclusive  as  to  the  goodness  of  the  title  shown, 

A  condition  enabling  the  purchaser  to  rescind  *'  in  case  the 
title  shall  not  bo  satisfactory  to  tlie  purchaser,  his  heirs  or 
assigns,  or  his  or  their  counsel,"  only  entitles  the  purchaser  to 
make  reasonable  objections  to  the  title :  Lord  v.  Stephens,  1  Y. 
&  C.  Exch.  222. 

An  express  condition  that  a  good  title  shall  be  shown,  or  that 
certain  persons  will  convey,  enlarges  the  purchaser's  right  to  a 
good  title  in  this  way :  that  it  sometimes  negatives  the  effect  of 
the  purchaser's  knowledge  or  notice  of  a  defect  in  the  title.  See 
above,  p.  207,  as  to  purchaser's  knowledge  of  a  defect. 

If  the  vendor  agrees  to  make  a  good  marketable  title,  the 
purchaser  may  refuse  to  complete  on  the  ground  that  there  are 
restrictive  covenants  affecting  the  property,  even  though  the 
purchaser  knew  at  the  time  of  the  contract  that  there  were  such 
covenants,  and  that  it  was  extremely  improbable,  and  almost 
impossible,  to  obtain  a  release  of  them :  Cafo  v.  T/tomjisoii,  9 
Q.  B.  Div.  GIG. 

If  the  vendor  asserts,  as  a  distinct  fact,  that  he  has  a  right 
to  sell,  the  purchaser  is  not  precluded  from  requiring  the  vendor 
to  make  a  good  title  by  a  statement,  contained  in  one  of  tlie 
conditions,  of  facts  which  show  that  the  vendor  had  not  a  good 
title :  Johihson  v.  Smiki/,  17  Beav.  223,  233. 

Where  on  a  sale  of  copyhold  property  the  vendor  agreed  that 
he  would  endeavour  to  enfranchise  the  property,  and  deduce  a 
good  title  as  freehold,  the  purchaser  was  held  not  to  be  able 
to  object  to  the  title  on  the  ground  that  the  enfranchisement 
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reserved  the  mines  to  the  lord  of  the  manor :  Kerr  v.  Paivsoi}, 
25  Beav.  394. 

So  where  the  conditions,  after  stating  that  the  property  was 
settled  to  such  uses  as  the  vendor  and  his  wife  should  appoint, 
went  on  to  state  that  "  the  vendor  would  procure  a  proper  assur- 
ance to  be  executed  by  all  necessary  persons,"  and  the  vendor's 
wife,  who  w^as  life  tenant,  afterwards  refused  to  convey,  the 
Court  held  that  the  purchaser  was  entitled  to  partial  perform- 
ance by  the  vendor  (who  was  entitled  in  fee  in  reversion),  with 
compensation  in  respect  of  the  interest  of  the  vendor's  wife : 
Barker  v.  Cox,  4  Ch.  D.  464.     See  above,  pp.  133,  134. 

But  where  A.  agreed  to  procure  the  surrender  to  B.  of  an 
existing  underlease,  which  was,  as  B.  knew,  vested  in  C,  then 
upon  A.'s  failure  to  procure  a  surrender,  the  Court  held  B.  was 
not  entitled  to  any  relief,  because  there  was  no  representation 
by  A.  that  he  was  able  to  procure  the  surrender :  Beesfon  v. 
Sfiitc/i/,  27  L.  J.  Ch.  156. 

The  false  statement  of  the  vendor's  agent,  that  the  vendor  has 
a  good  title,  affords  the  purchaser  no  ground  for  relief,  if  the 
purchaser  is  buying  the  vendor  out  in  order  to  prevent  his 
opposition  to  a  private  bill,  and  is  really  indifferent  whether  the 
vendor  has  a  good  title  or  not :  Hume  v.  Pocock,  1  Ch.  379. 
Semblc,  the  false  representation  of  the  vendor's  agent  that  the 
vendor  has  a  good  title  will  not  entitle  the  purchaser  to  relief, 
unless  made  fraudulently  :  Ibid.,  p.  385  (but  qu.  ?) 

(2)   General  Conditions  restricting  the  Purchaser's  Right  to  a 

Good  Title. 
Conditions  restricting  the  purchaser's  right  to  a  good  title  Conditions 

restricting 

must  be  clearly  worded.  purchaser's 

Property  was  put  up  for  sale  under  the  description  "  a  lease-  ^f  cle^?^ 
hold  ground  rent  of  23/.  per  annum  arising  from,  &c.,  and 
reserved  by  a  mesne  lease,  dated  1812,  for  98  years,  wanting 
seven  days,  and  assigned  apart  from  the  reversion  for  the  re- 
mainder of  the  term  by  an  indenture  dated  1817."  There  was 
a  condition  providing  that  the  title  shoidd  commence  with  the 
assignment  in  1817,  and  that  "  no  purchaser  should  investigate 
the  prior  title,  or  require  the  production  of  the  title  of  any 
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ground  or  mesne  landlord."  The  deed  of  1817  showed  that  the 
premises,  out  of  which  the  23/.  rent  issued,  were,  in  1811,  de- 
mised with  other  premises  at  a  ground  rent  of  10/.,  and  subject 
to  conditions,  &c.,  so  that  the  ground  rent  of  23/.  was  liable  to 
diminution  and  forfeiture.  The  purchaser  was  allowed  to  re- 
scind on  the  ground  of  want  of  clearness  in  the  conditions : 
Taylor  v.  21<irtindah',  1  Y.  &  C.  C.  C.  G58. 

The  condition,  "  no  objection  or  requisition  shall  be  made  by 
the   purchaser   by  reason  of   the   non-acknowledgment   of   an 

indenture,  dated ,  by  a  married  woman,  who  was  a  party 

thereto,"  is  not  sufficient  to  preclude  the  purchaser  from  object- 
ing to  tlic  title,  if  through  such  non-acknowledgment  the  vendor 
has  no  title  at  all  to  one-fifth  of  the  property :  Cumming  to 
GodhoU,  1  Times  Eep.  21. 

A  condition  precluding  the  purchaser  from  requiring  the  con- 
veyance to  be  executed  by  any  otlier  person  than  A.  B.,  does 
not  preclude  him  from  objecting  to  the  title  on  the  ground  that 
A.  B.  has  no  power  of  sale,  and  cannot  give  a  good  title.  Such 
a  condition  is  intended  only  to  govern  the  rights  of  the  vendor 
and  purchaser  in  relation  to  the  conveyance  itself :  Re  Mo/i/neiix, 
13  L.  E.  Jr.  382  ;  15  ib.  383.     See  further,  p.  321. 

A  condition  stating  that  C.  had  mortgaged  to  P.,  and  that  P. 
had  transferred  the  security  to  N.,  and  that  P.  had  afterwards, 
in  exercise  of  his  power  of  sale,  sold  to  X.,  and  continuing,  "  the 
pm^chaser  shall  admit  that  this  sale  was  well  made  under  the 
power  in  the  mortgage  deed,  although  the  mortgagor  or  his 
assignees  (in  case  he  was  then  banki'upt  or  insolvent)  did  not 
concur  therein,"  is  not  sufficient  to  preclude  the  purchaser  from 
objecting  on  the  ground  that  P.  had  no  power  of  sale,  having, 
by  his  transfer  to  N.  of  the  mortgage,  transferred  the  power  of 
sale  also.  The  language  of  such  a  condition  is  calculated  to 
draw  the  purchaser's  attention  away  from  the  question  whether 
there  was  a  power  of  sale  :  Ci-ksc  v.  NowcU,  4  "W.  R.  619. 
Merc  state-  A  mere  statement  of  a  possible  objection  to  the  title  is  not 

objection.  Sufficient.  If  the  vendor  wishes  to  preclude  the  purchaser  from 
taking  the  objection,  he  must  state  in  the  condition  that  the 
purchaser  shall  not  take  the  objection. 

Thus,  the  condition,  "  notwithstanding  sect.  3  of  tlie  Disused 
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Burial  Grounds  Act,  1884,  wliieli  renders  it  unlawful  to  erect 
any  buildings  upon  such  grounds,  except  for  certain  purposes, 
the  vendors  believe  that  they  are  entitled  under  sect.  5  of  the 
same  Act  to  sell  the  property  as  building  ground,"  does  not 
exclude  the  objection  that  under  that  Act  the  land  cannot  be  built 
on:   Ti-iisfces  of  St.  Sarioui'-s  liidorij  and  OijJcr,  ol  Ch.  D.  412. 

General  conditions  will  not,  as  a  rule,  preclude  the  purchaser  Defect  known 
from  objecting  to  a  defect  in  the  title  which  the  vendor  or  his 
solicitor  knew  of  at  the  time  of  the  contract :  in  such  a  case  it  is 
the  duty  of  the  vendor  to  point  out,  if  not  the  objection  itself,  at 
any  rate  the  nature  of  the  objection  which  the  condition  is 
framed  to  meet.  See  per  Romilly,  M.  R.,  in  Beioley  v.  Carter, 
4  Ch.  230,  at  p.  234. 

Thus,  a  condition  providing  that  "  no  objection  or  requisition 
should  be  made  in  respect  of  the  underlease  of  1852,  or  of  any 
derivative  interest  created  thereout,  or  of  any  underlease  or 
tenancy  prior  to  the  said  underlease  of  1864,"  was  held  insuffi- 
cient to  preclude  the  purchaser  from  making  requisitions  in 
respect  of  another  underlease  prior  to  1864,  which  the  vendor 
knew  of  but  did  not  mention  :  Edicai-ds  v.  Wichicar,  1  Eq.  68. 

A  condition  stated  that  the  property  (which  was  leasehold) 
was  being  sold  by  a  trustee  for  sale  under  a  will,  and  that  the 
legatee  for  life  had  been  in  possession  for  twenty-three  years, 
and  concluded,  "  the  piu'chaser  shall  not  be  entitled  to  require 
any  further  evidence  of  the  assent  of  the  testator's  executors  to 
the  bequest  made  by  the  will  of  the  leaseholds,  and  the  fact  of 
such  assent  shall  be  admitted  by  the  purchaser."  This  condi- 
tion was  held  to  be  sufficient  to  preclude  the  purchaser  from 
objecting  that  the  administratrix  de  bonis  non  of  the  testator 
claimed,  as  the  vendor  knew,  to  have  the  power  of  selling  the 
leaseholds:  Jackson  v.  Wliitohead,  28  Beav.  154. 

The  purchaser  was  held  to  be  sufficiently  informed  of  the  Exam^jles  of 

...  .  conditions 

defect  m  title  in  the  following  eases  : —  sufficiently 

Where  the  conditions  stated  that  leases  (subject  to  which  the 
land  was  being  sold)  had  been  granted  by  the  vendors,  who 
were  trustees,  without  authority,  and  provided  that  the  pur- 
chaser should  not  object  in  respect  thereof  :  MicIioUs  v.  Corbctt, 
3  D.  J.  &  S.  18. 
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Ilcferonce  to 
document. 


Purchaser's 
capacity. 


"Where  the  conditions  provided  that  the  purchaser  should  not 
object  "in  consequence  of  the  non-payment  or  non-receipt"  of 
a  fee  farm  rent  Avhich  was  offered  for  sale :  Ilanka  v.  PaUinrj, 

6  E.  &  B.  G59. 

Where  on  the  sale  of  an  improved  ground  rent  the  conditions 
provided  that  no  objection  should  be  taken  to  the  sub-lease 
being  in  excess  of  the  term  of  the  superior  lease,  and  inspection 
of  the  leases  was  offered,  although  the  purchaser  was  not  told 
tliat  the  fact  of  there  being  no  reversion  would  prevent  him  from 
having  any  right  of  distress :  Smith  v.  IFatfs,  4  Drew.  338. 

The  vendor  as  a  rule  sufficiently  informs  the  purchaser  of  a 
defect  in  his  title  appearing  on  a  document  if  he  refer  the 
pm'chaser  to  that  document  for  information  in  such  a  way  as  to 
show  that  it  is  important  for  the  purchaser  to  look  at  the  docu- 
ment in  order  to  see  what  sort  of  title  he  will  get,  and  offers  him 
every  facility  for  inspection. 

The  following  condition  was  held  to  be  sufficient :  "  The 
vendors  derive  their  title  under  the  will  of  B.  In  1861  B. 
contracted  to  purchase  the  houses  from  T.,  and  a  document 
under  seal,  dated  27  December,  18G1,  was  executed  by  the 
parties.  From  1861  to  the  present  time  (29  January,  1879), 
quiet  undisturbed  possession  has  been  held  of  the  said  houses  by 
B.  and  the  vendors.  .  .  .  The  said  document  can  be  seen 
at  the  office  of  the  vendors'  solicitors  at  any  time  previous  to  the 
sale,  and  the  purchaser  shall  be  deemed  to  have  knowledge  of 
the  contents.  The  title  shall  commence  with  the  said  document. 
.  .  .  .  The  purchaser  shall  assume  that  B.,  by  the  said 
document,  and  by  his  undisturbed  possession,  was  at  the  time  of 
his  death  seised  in  fee  of  the  houses":  Bloil^Jiom  v.  Pciirosr,  29 
TV".  R.  237.      The  document  mentioned  was  only  an  agreement. 

The  Court  takes  into  account  the  capacity  of  the  purchaser  in 
estimating  whether  a  condition  was  sufficiently  clear  to  inform 
him  of  the  real  state  of  the  title.     Thus,  in  Minct  v.  Leman, 

7  D.  M.  &  G.  340,  at  p.  352,  Knight-Bruce,  L.  J.,  considered 
that  a  condition  was  clear  enough  to  preclude  the  purchaser 
who  was  "  an  experienced  and  able  member  of  the  legal 
profession;"  and  in  IJlIlid/nsw.  Wood,  16  W.  R.  1005,  Eomilly, 
M.  Ii.,  f aid :  "  The  conditions  of  sale  have  been  very  carefully 
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framed,  and  the  facts  are  correctly  stated,  and  so  stated  as  to 
lead  a  practised  lawyer  to  the  legal  inference  that  no  title  was 
shown  in  the  vendor,  but  they  are  drawn  in  a  way  which  would 
not  lead  an  ordinary  purchaser  to  this  conclusion." 

Conditions  limiting  the  purchaser's  right  to  have  a  good  title  Rule  of 
shown  are  oi  two  kinds  : — 

(1)  Those  which  preclude  him  from  making  requisitions  upon 
the  vendor  as  to  the  title,  or  calling  upon  the  vendor  to  prove 
certain  facts. 

(2)  Those  which  preclude  him  from  making  any  investigation 
anywhere  into  the  title,  or  which  bind  him  to  accept  certain 
facts  as  true  whether  they  are  true  or  not. 

Where  the  first  kind  of  condition  is  used,  the  purchaser  is 
merely  prevented  from  exercising  his  ordinary  right  of  asking 
the  vendor  for  information  as  to  the  title,  or  demanding  proof 
of  certain  facts ;  if  he  discovers  a  defect  in  the  title,  or  finds  that 
the  facts  in  question  are  untrue,  he  may  object  to  the  title 
notwithstanding  the  condition.  Such  a  discovery  is  often 
called  a  discovery  a/i/didc,  i.e.,  from  some  other  source  than 
the  vendor's  answers  to  requisitions.  A  discovery  ali/iiide  will 
include  information  obtained  by  the  purchaser  from  third  parties, 
or  through  searching  at  the  registry  (lie  Davys  and  others, 
17  L.  E.  Ir.  334),  or  disclosed  by  the  abstract  of  title  {P/iillips 
V.  CaJdclcugh,  L.  R.  4  Q.  B.  159),  or  appearing  in  a  deed 
forming  part  of  the  title  {WaddellN.  Wolfe,  L.  E.  9  U.  B.  515), 
or  given  by  the  vendor  himself  {Smith  v.  JRobinson,  13  Ch.  D. 
148).  Where  the  second  kind  of  condition  is  used,  a  discovery 
aliunde  of  a  defect  covered  by  the  condition  will  not  enable  the 
purchaser  to  object  to  the  title  unless  the  condition  contains 
some  express  or  implied  misstatement  of  fact. 

The  following  conditions  have  been  held  to  be  conditions  of  Conditions  of 
the  first  kind,  and  only  to  preclude  the  pm'chaser  from  making 
requisitions  upon  the  vendor  : — 

The  condition  that  "  the  vendor  shall  not  be  obliged  or  com- 
pelled to  produce,  prove,  or  show  the  lessor's  title  "  :  Blake  v. 
Fhinn,  3  C.  B.  975. 

The  condition  that  the  purchaser  "shall  not  call  for  the 
lessor's  title  "   {Madeley  v.  Booth,  2  Do  G.  &  S.  718)  ;  or  that 
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"  tho  lessor's  title  shall  not  bo  inquired  into '' :  Darlington  v. 
II(iiiiil(o)i,  Kay,  5-jO.  In  the  latter  case  Page- Wood,  V.-C, 
overstates  the  rule.  "  It  is  quite  clear,"  he  says,  "  according  to 
the  doctrine  of  IFanrii  v.  liic/iardxon  and  Sl/cplicrd  v.  Keaf/ci/, 
that  whatever  may  ho  the  terms  of  the  condition  of  sale,  if  the 
purcliaser  obtains  information  aJhoKk  tliat  tho  title  of  the  vendor 
is  not  clear  and  distinct,  he  has  a  right  to  insist  upon  the  objec- 
tion." The  case  of  Spratt  v.  Jrtferi/,  10  B.  &  C.  249,  must 
either  be  distinguished  or  considered  as  overruled.  In  that 
case  the  vendor  agreed  to  sell  leaseholds,  "as  he  holds  the  same," 
and  the  purchaser  agreed  to  buy  "  without  requiring  the  lessor's 
title  "  ;  it  was  held  that  the  purchaser  could  not  refuse  to  com- 
plete on  account  of  an  objection  to  the  lessor's  title.  This 
decision  can  only  be  upheld  on  the  ground  that  the  words  "  as 
he  holds  the  same  "  are  equivalent  to  "  with  such  title  as  tho 
vendor  has."  See  the  remarks  of  Lush,  L.  J.,  on  tho  ease  in 
F/iil/ij)s  V.  Cakkleugh,  L.  E.  4  Q.  B.  159.  However,  this  was 
not  the  ratio  decidendi  of  the  case  (see  remarks  of  Littledale,  J,, 
at  pp.  258,  260,  of  10  B.  &  C),  and  the  words  seem  to  be  too 
ambiguous  for  such  a  construction.  Spratt  v.  Jejfcnj,  is  dis- 
approved of  by  Malins,  V.-C,  in  Harnett  v.  Bal-er,  20  Eq.  55 ; 
and  also  in  S/iep/ierd  v.  Keattei/,  1  C.  M.  &  11.  117.  Knight- 
Bruce,  Y.-C,  in  JDid-e  v.  Barnett,  2  Coll.  337,  at  p.  341,  says 
Sprat t  V.  Jefferij  and  S/iepherd  v.  Keatlej/  are  reconcileable. 

The  condition,  "  no  requisition  or  inquiry  shall  bo  made  re- 
specting the  title  of  the  lessor,"  was  held  not  to  preclude 
objections  discovered  aliunde  :  Waddcll  v.  Wolfe,  L.  R.  9  Q.  B. 
515;  but  see  Ilume  y.  Bentle//,  5  De  G.  &  Sm.  520,  below, 
p.  218.  In  Waddell  v.  Wolfe  it  was  thought  from  the  context 
that  "inquiry"  meant  inquiry  of  the  vendor,  i.e.,  requisition, 
and  had  not  such  a  wide  sense  as  in  Hume  v.  Bentlei/. 

The  condition  that  the  title  should  commence  witli  a  specified 
deed,  and  that  no  earlier  or  other  title  should  be  "  required  or 
inquired  into"  by  the  purchaser,  was  held  not  to  preclude  the 
purchaser  from  objecting  to  a  defect  accidentally  disclosed  by  the 
vendor,  such  defect  not  being  discovered  through  any  "inquiry" 
made  by  the  purchaser :  SniitJt,  v.  Robinson,  13  Ch.  D,  148. 

The  condition,  "  no  requisitions  to  be  made  in  respect  of  the 
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title  prior  to  the  conveyance  of  the  r2th  May,  1809,"  does  not 
preclude  the  purchaser  from  refiuiring  proof  of  the  discharge  of 
judgment  mortgages  of  an  earlier  date,  which  he  has  himself 
discovered  by  searching  the  register  :  Re  Dari/s  and  others,  17 
L.  R.  Ir.  8:34. 

A  vendor  of  copyholds,  who  had  been  admitted  by  the  lord 
without  any  surrender  by  the  previous  tenant,  sold  under  a 
condition  that  "  no  earlier  or  other  title  shall  be  deduced,  nor 
any  deed  or  document  produced  anterior  to  the  last  copy  of 
court-roll  by  which  the  copyhold  premises  were  granted ;  .  .  .  . 
nor  shall  the  vendor  be  required  to  produce  the  court-roll ;  .  .  .  . 
nor  shall  the  purchaser  be  at  liberty  to  question  the  right  of  the 
lord  of  the  manor  to  grant  such  copy."  This  condition  was 
held  to  be  insufhcient  to  preclude  the  purchaser  from  objecting 
to  the  title  on  the  ground  that,  owing  to  the  non-surrender,  the 
legal  estate  was  outstanding,  the  defect  being  discovered  by  the 
purchaser  without  any  requisition  on  the  vendor  :  SeHick  v. 
Trevor,  11  M.  &  W.  722. 

The  following  condition  was  held  not  to  preclude  objections 
aliunde  :  "  The  purchaser  shall  not  be  at  liberty  to  require  any 
evidence  of  the  title  of  the  lessors  in  said  lease,  or  any  of  them, 
or  object  by  reason  of  incumbrances,  if  any,  affecting  the  title 
of  such  lessors ;  nor  require  the  production  of  any  title  deeds 
connected  with  the  premises  prior  to,  or  of  previous  date  to,  said 
lease ;  but  shall  admit  that  said  lease  has  been  duly  executed 
and  acknowledged  by  all  the  parties  thereto,  and  be  satisfied 
with  same  being  handed  over  to  them,  and  the  title  deduced 
therefrom  to  the  vendors."  The  lease  was  described  as  a  lease 
"  for  ever,"  but  was,  as  appeared  on  the  face  of  it,  a  sub-demise 
by  persons  who  were  lessees  under  a  lease  for  lives  renewable 
for  ever:  Miisrjrave  v.  M^CuUagh,  14  Ir.  Ch.  R.  496. 

Even  a  condition  that  the  purchaser  "  shall  assume  that  A.  C. 
was  beneficially  entitled  free  from  incumbrances,"  was  considered 
in  one  case  as  not  precluding  the  purchaser  from  objecting  on 
the  ground  of  information  obtained  aliunde  :  Harnett  v.  Baker, 
20  Eq.  50.  Malins,  V.-C,  said  there  (p.  57)  that  Hume  v. 
Bcntleij  (5  De  Gr.  &  Sm.  520)  might  have  applied  had  the  con- 
dition been  that  the  fact  "should  not  be  questioned,"  apparently 
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construing  "shall  assume"  as  "shall  not  roquiro  the  vendor  to 
prove."  This,  however,  seems  to  he  erroneous :  see  Bed  v, 
Ilmnancl,  12  Ch.  Div.  1.  The  decision  in  Harnett  v.  Bahev  can 
be  supported  on  the  other  ratio  deeidendi,  viz.,  that  the  vendor 
knew  the  statement  of  fact  inii)liod  in  tlio  condition  was 
erroneous  :  see  lie  Baiiider,  12  Ch.  Div.  131,  above,  p.  171. 

The  following  conditions  were  held  to  be  conditions  of  the 
second  kind,  and  to  preclude  the  purchaser  from  objecting  to 
the  title  even  in  respect  of  defects  discovered  aliunde  :  — 

"  The  lessor's  title  will  not  be  sho-wai,  and  shall  not  be  in- 
quired into"  :  Hume  v.  Bentle)/,  6  De  CI.  &  8m.  520  ;  but  see 
above,  p.  21G,  WaddvUx.  Wolfe,  L.  E.  9  U.  B.  515. 

"  T.  agrees  to  take  the  same  title  as  M.  took  on  piu-chasing 
from  the  devisees  and  executors  of  B.":  3Ionro  v.  Taylor,^  Ila. 
51,  at  p.  71.  The  condition  that  the  purchaser  shall  have 
"  such  title  as  they  (the  vendors)  have  received  from  Lord 
Oxford,"  does  not  entitle  the  purchaser  to  inquire  what  title  the 
vendors  received,  or  to  object  that  the  conveyance  from  Lord 
Oxford  was  executed  only  a  year  before  the  contract :  Wihnot  v. 
Wilkinson,  6  B.  &  C.  506.  Where  the  assignees  of  a  bankrupt 
sold  "  under  such  title  as  he  lately  held  the  same,  an  abstract  of 
which  may  be  seen  at,  &c.,"  the  purchaser  was  held  unable  to 
insist  upon  any  other  title  than  the  banki'upt  had  :  Freme  v. 
Wright,  4  Madd.  364. 

An  agreement  for  a  lease  contained  an  option  for  the  lessee 
to  purchase,  and  an  agreement  by  the  lessee  "  in  case  of  such 
purchase  and  conveyance  as  aforesaid,  to  accept  the  title  of  E. 
(the  lessor)  without  dispute."  Upon  exercising  the  option,  the 
lessee's  assignee  objected  to  the  title  on  the  ground  that  upon 
the  release  (executed  prior  to  the  agreement)  of  an  incumbrance 
affecting  that  and  other  property,  the  property  in  question  was 
not  included,  and  the  legal  estate  was  outstanding.  It  was 
held  that  the  objection  was  precluded  b}'  the  condition :  Bake 
v.  Barnett,  2  Coll.  337. 

H.  agreed  to  sell  P.  all  his  estate,  right,  and  interest  in 
certain  lands,  "  and  H.  shall  be  called  upon  to  produce  only  the 
title  from  B.  to  himself."  Both  II.  and  V.  knew  that  there 
were  other  claimants  to  the  property  beside   B.,  but  P.  was 
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anxious  to  bay  B.  out,  iu  order  to  remove  his  opposition  to  a 
bill  in  Parliament  affecting  the  land,  and  had  induced  H.  to 
purchase  B.'s  interest.  It  was  held  that  P.  was  not  entitled  to 
show  aliunde  that  B.'s  title  was  defective  :  Hume  v.  Pocock,  1 
Ch.  379. 

A.,  being-  tenant  from  year  to  year  of  a  public-house,  agreed 
to  let  to  B.  "  all  his  right,  title,  and  interest,"  provided  that,  if 

B.  should  not  be  accepted  as  a  tenant  by  F.  and  H.,  the  superior 
landlords,  subject  to  terms  mentioned  in  the  margin   (which 

■  were,  "  P.  and  PL  agree  to  grant  B.  a  lease  of  thirty-five  years, 
at  200/.  rent"),  the  agreement  was  to  be  void.  It  was  held 
that  this  amounted  merely  to  an  agreement  by  A.  to  sell  such 
interest  as  he  himself  possessed,  with  a  proviso  avoiding  the 
agreement  if  a  valid  lease  were  not  obtained  from  P.  and  H.  ; 
it  did  not  amount  to  a  covenant  by  A.  to  procure  a  lease  from 
F.  and  H.,  and  to  make  a  good  title  :    Tweed  v.  3IiIU,  L.  P.  1 

C.  P.  39. 

On  a  sale  of  freehold  land,  together  with  a  fee-farm  rent  of 
21.S.  on  other  hereditaments,  there  was  a  condition  that  "no  evi- 
dence should  be  required  of  the  receipt,  or  payment,  or  exist- 
ence of  the  ground  rent  of  2 Is.,  other  than  that  disclosed  by  the 
conveyance  to  IP,  deceased,  nor  should  any  objection  be  taken 
to  the  title  in  consequence  of  the  non-payment  or  non-receipt  of 
the  said  rent."  It  appeared  that  the  rent  had  not  been  paid 
for  twenty  years  or  more  ;  but  the  purchaser  was  held  to  his 
bargain  :  Hank>i  v.  PaUin(j,  6  E.  &  B.  659. 

The  condition,  "  the  judge  having  seen  fit  to  order  a  sale  of 
the  reversion,  notwithstanding  several  infants  are  interested 
therein,  the  jurisdiction  of  the  Court  to  make  such  order  shall 
not  be  questioned,  nor  shall  any  objection  or  requisition  be 
made  on  account  of  such  order,"  is  a  fair  and  reasonable  con- 
dition, and  binding  on  a  purchaser,  even  if  there  may  be  a 
doubt  as  to  the  jurisdiction :  Nunn  v.  Hancock,  G  Ch.  850. 

A  condition  stating  that  the  will  under  which  the  vendors  are 
executors  does  not  contain  any  power  of  granting  leases,  but  the 
executors  have,  with  the  concurrence  of  the  life-tenant,  granted 
leases,  and  continuing,  "  no  objections  or  requisitions  shall  be 
made  in  respect  of  such  leases  having  been  granted,  and  the 
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purchaser  sliall  take  subject  to  sucli  interests  as  the  tenants  may 
be  entitled  to  under  tlie  same,"  is  sufficient,  althouo-h  the  vendors 
have  been  guilty  of  a  breach  of  trust  in  granting  the  leases : 
per  Knight-Bruce,  L.  J.,  Micholh  v.  Corhett,  3  D.  J.  &  S.  18. 

There  is  considerable  conflict  of  authority  as  to  the  effect  of 
a  condition  requiring  the  purchaser  to  "  assume  "  certain  facts. 
Apart  from  authority,  this  would  seem  to  be  a  condition  of  tlie 
second  sort,  precluding  the  purchaser  from  objecting,  even  if  he 
discovers  that  the  facts  are  not  as  stated.  In  Beat  v.  Hainand, 
12  Ch.  Div.  1,  the  condition  was  that  the  purchaser  should 
"  assume  and  admit "  certain  facts,  which  the  purchaser  after- 
wards discovered  to  be  incorrect ;  it  was  held  that  he  was  bound 
by  the  condition.  In  EixjILsh  v.  Aliirra//,  40  L.  T.  N.  S.  35,  there 
was  a  condition  that  certain  specified  indentures  of  lease  and 
release  "  contain  no  express  mention  of  the  said  three  undivided 
thirtieth  shares  of  J.  N.,  of  and  in  the  coal  and  minerals  under 
the  said  lands  ....  nevertheless  P.  shall  assume  that  the 
same  shares  passed  by  the  same  indentures."  Before  completion, 
the  vendor  discovered  and  informed  the  purchaser  that,  in  1739, 
the  said  shares  in  the  minerals  had  been  conveyed  to  someone 
else,  so  that  the  vendor  had  no  title  to  them.  It  was  held  that 
the  purchaser  could  not  rescind,  because  he  was  precluded  by 
the  condition,  but  compensation  was  granted  under  another 
condition. 

Where  the  condition  was,  "  the  purchaser  shall  assume  that 
A.  C.  was,  at  his  death,  beneficially  entitled  to  the  property  in 
fee  simple  free  from  incumbrances,"  the  fact  being  that  A.  V. 
had  contracted  to  purchase  the  property  from  persons  whose  title 
to  sell  was  doubtful,  the  purchaser  was  relieved,  partly  on  the 
ground  that  the  condition  was  misleading,  and  partly  on  the 
ground  that  the  condition  only  prechided  the  purchaser  from 
requiring  the  vendor  to  prove  the  fact :  Ilanicft  v.  Baker, 
20  Eq.  50. 

The  effect  given  to  the  words  "conclusive  evidence"  is  not 
well  settled.  It  is  sometimes  held  that  a  condition  making 
certain  proof  conchisire  evidence  of  a  fact  will  not  preclude  the 
purchaser  from  objecting  to  the  title  if  ho  can  prove  that  the 
facts  were  otherwise. 
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Thus,  a  condition  making  recitals  twenty  years  old  "sufficient 
and  conclusive  evidence  "  of  the  documents  and  facts  recited  did 
not  preclude  the  purchaser  from  showing  that  a  recital  of  a  will 
was  inaccurate:  Ehe  v.  Eht\  13  Eq.  19G. 

So,  probably,  a  condition  that  "possession  under  the  lease 
shall  be  deemed  conclusive  evidence  of  the  due  performance  or 
sufficient  waiver  of  any  breach  of  the  covenants  in  the  lease," 
would  not  be  sufficient  if  it  were  proved  that  the  landlord 
intended  to  enforce  the  forfeiture :  per  Eomilly,  M.  R.,  in 
HoiccU  \.  KiyJttleij,  21  Beav.  331,  at  p.  333. 

But,  in  another  case,  a  condition  making  the  last  receipt  for 
rent  "conclusive  evidence  "  of  the  performance  of  the  covenants 
(nothing  being  said  in  the  condition  about  waiver  of  breaches) 
was  considered  sufficient,  even  though  the  purchaser  proved 
that  the  covenant  had  been  broken  :  Bull  v.  Hutchens,  32  Beav. 
615. 

And  in  Oshoni  v.  Oshorn,  18  W.  E.  421,  Malins,  Y.-C, 
speaking  of  a  condition  that  the  title  should  commence  with  a 
deed  dated  8th  April,  1858,  to  which  the  purchaser  objected, 
because  the  persons  conveying  were  a  waterworks  company, 
which  only  had  power  to  convey  under  certain  circumstances, 
said :  "It  would  have  been  better  if  the  condition  had  been 
more  stringent,  and  had  gone  on  to  say  that  the  deed  should  be 
conclusive  evidence  of  the  vendor's  title  to  convey ;  in  which  case 
the  purchaser  would  have  had  no  right  to  object  to  the  title,  even 
if  he  had  discovered  a  flaw  aliunde^ 

Even  if  the  condition  is  sufficient,  if  taken  alone,  to  preclude  Coudition 

the  purchaser  from  requiring  a  good  title  to  be  shown,  other  purchasef's 

conditions  in  the  same  contract  may  srive  the  purchaser  this  ^'^s}^\  °^®^' 

•^     ^  •■■  iniled  by  other 

right.  Thus,  where  one  condition  stipulated  that  the  purchaser  conditions, 
should  take  such  title  as  the  vendor  had,  but  another  condition 
stipulated  that  the  vendor  should  deliver  an  abstract,  and  that 
the  purchaser  should  make  his  requisitions  within  a  certain  time, 
this  was  held  to  import  that  the  purchaser  might  object  to  the 
title ;  for,  as  Turner,  V.-C,  said,  "  If  the  purchaser  is  not  to 
have  any  title,  what  is  the  use  of  his  taking  objections  ? " 
Kcijse  V.  Haydon,  1  W.  E,.  73.  However,  on  further  considera- 
tion, Wood,  V.-C,  held  that  the  purchaser  was  not  entitled  to 
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an  aLsoluto  title,  Lut  merely  to  some  land  fide  title,  tlio  best  in 
the  vendor's  power  :  1  AV.  R.  112 ;  20  L.  T.  24-1. 

A  condition  must  contain  no  misstatement  of  fact.  In  the 
absence  of  express  stipulation,  the  purchaser  may  require 
evidence  of  any  fact  stated  in  a  condition  restricting  his  right  to 
call  for  the  title  :  Sijmom  v.  Jamc^,  1  T.  &  C.  C.  C.  487. 

A  misstatement  of  fact  may  be  implied  in  a  condition.  Thus, 
the  condition  that  the  purchaser  shall  require  no  further  evidence 
of  identity  than  that  afforded  by  the  abstracted  documents, 
contains  an  implied  statement  that  the  abstracted  documents  do 
afford  some  evidence  of  identity,  and  the  implication  is  falsified 
if  the  parcels  in  the  deeds  are  not  identical  with  each  other. 
See  p.  245. 

But  a  condition  that  the  purchaser  "  should  admit  the  vendor's 
heirship  to  the  last  owner  upon  a  copy  of  his  pedigree,  and 
should  not  require  any  further  evidence,"  was  enforced,  although 
the  copy  of  the  pedigree  failed  to  trace  the  heirship :  Nmli  v. 
BroHnc,  32  L.  J.  Ch.  148.  This  decision  is  open  to  serious 
doubt,  because  the  condition  implied  that  the  copy  of  the 
pedigree  showed  the  vendor's  heirship,  and  the  stipulation  that 
the  piu'chaser  should  not  require  any  "  further  evidence  "  vir- 
tually asserted  that  the  copy  pedigree  tended  to  prove  the  fact, 
that  it  was  evidence  up  to  a  certain  point. 

Conditions  must  not  even  by  implication  state  that  which  the 
vendor  knows  to  bo  false.  Conditions  must  be  framed  in  good 
faith,  and  must  not  be  calculated  to  mislead. 

A  condition  stating  that  "it  is  not  accurately  known,  and 
cannot  be  satisfactorily  explained,  how  A.  B.  acquired  the  pro- 
perty, and  the  purchaser  shall  make  no  requisition,  &c.,"  is 
misleading  if  the  vendor  knew  and  could  explain  how  A.  B. 
acquired  the  property:  Re  Baii/fifer,  12  Ch.  Div.  131. 

In  one  case  the  vendor  put  up  for  sale  "the  interest,  if  an}^, 
of  N."  in  certain  chattels  and  leaseholds,  loiowing  that  X.  had 
no  interest,  but  instructing  his  clerk  to  bid.  A  condition  pro- 
vided that  "  even  if  it  should  appear  that  N.  had  no  interest  in 
the  premises  the  purchaser  should  have  no  remedy  against  the 
vendor  to  compel  him  to  refund."  The  plaintiff  pui'chased  for 
150/.,  the  price  being  run  up  by  the  vendor's  clerk.     The  sale 
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was  set  aside  on  the  grouud  of  unfairness,  the  vendor  kno wing- 
that  the  subject  of  sale  teas  worthless,  the  purchaser  merely 
knowing  that  it  might  he  worthless :  Suiifh  v.  Harrison,  26 
L.  J.  Ch.  412. 

A  vendor  is  not  entitled  to  say  that  the  purchaser  shall 
"  assume  "  or  "  admit  "  that  which,  to  the  vendor's  knowledge, 
is  untrue. 

"  Requirement  or  insistanee  that  a  certain  state  of  things 
shall  be  assumed,  does  by  implication  contain  an  assertion  that 
no  facts  are  known  to  the  persons  who  require  it  which  would 
make  that  assumption  a  wrong  one  according  to  those  facts  "  : 
per  Brett,  L.  J.,  in  He  Banister,  12  Ch.  Div.  131,  at  p.  14G. 

In  Best  V.  llama nd,  12  Ch.  Div.  1,  the  vendor  agreed  to  sell 
land  which  he  had  purchased  from  a  railway  company  as  surplus 
land.  The  agreement  contained  a  stipulation  that  the  purchaser 
"  should  assume  and  admit  that  everything  (if  anything  were 
necessary)  had  been  done  by  the  company  to  enable  them  to  sell 
and  effectually  convey  the  said  pieces  of  land  as  surplus  lands, 
and  should  not  call  for  or  require  the  production  of  any  evidence 
to  that  effect."  The  purchaser  subsequently  discovered  that 
no  offer  had  been  made  by  the  company  to  the  original  or 
adjoining  owners  as  required  by  the  Lands  Clauses  Act,  1845, 
sect.  128,  and  that  two  of  such  owners  bad  not  waived  their  right 
of  pre-emption.  The  Court  of  Appeal,  reversing  Hall,  V.-C, 
held  that  the  purchaser  was  bound  by  the  stipulation  to  admit 
the  company's  title  to  sell  to  the  vendor.  This  decision  may  be 
reconciled  with  that  of  Re  Banister,  12  Ch.  Div.  131,  by 
assuming  that  the  vendor  was  ignorant  of  the  facts ;  but  this  is 
not  the  ground  of  the  judgment,  which,  simply  ignores  the 
question  of  the  vendor's  knowledge,  although  it  was  mentioned 
in  tlie  argument  that  the  vendor  knew  no  offer  had  been  made. 
See  12  Ch.  D.  p.  8.  Lord  Justice  Fry,  Sp.  Perf.,  p.  559,  thinks 
it  possible  that  the  decision  may  be  limited  to  the  point  actually 
decided,  viz.,  that  the  purchaser  was  bound  by  the  stipulation  to 
the  extent  of  not  being  able  to  recover  his  deposit ;  but  see 
below,  p.  346. 

If  there  are  special  conditions  which  show  that  the  purchaser  Conditions 
is  only  to  have  a  good  holding  title,  the  purchaser  cannot  insist  to  good  iTold- 

ins:  title. 
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on  more  tlian  a  good  holding  title,  even  if  he  i.s  relieved  against 
tlie  special  conditions  themselves  on  the  ground  Ihui  tliey  are 
misleading:  He  Banidcr,  12  Ch.  Div.  131,  14-5. 

A  condition  mentioning  a  deed  alleged  to  be  executed  liy  the 
vendor,  and  continuing,  "  the  vendor  has  declared  that  the  said 
alleged  indenture  is  a  fabrication,  and  has  made  his  solemn 
afHdavit  that  he  never  executed  any  such  indenture,  and  that 
such  indenture  is  a  forgery  ....  and  the  purchaser  shall  not 
make  any  objection  on  account  of  the  said  alleged  indenture," 
was  held  to  be  sufficient  to  preclude  the  purchaser  from  rescind- 
ing, even  though  the  deed  was  declared  by  a  jury  to  be  genuine  : 
Cattell  V,  CorraU,  4  Y.  &  C.  228. 

If  the  purchaser  notices  or  has  his  attention  called  to  the  fact 
that  the  conditions  are  framed  with  a  view  to  cover  defects  in  title, 
he  cannot  afterwards  complain  that  the  conditions  are  stringent. 

Where  the  purchaser  asked,  "  Can  a  good  and  marketable 
title  be  made?"  and  the  vendor's  solicitor  replied  that  it  could 
under  the  existing  conditions,  it  was  held  that  this  was  sufficient 
to  call  the  purchaser's  attention  to  the  stringent  nature  of  the 
conditions,  and  he  was  not  allowed  to  resist  specific  performance 
on  the  ground  that  the  conditions  were  oppressive :  Hyde  v. 
Dallaicay,  6  Jur.  119. 

Even  though  the  purchaser  is  precluded  by  the  conditions 
from  investigating  or  rec[uiring  the  title,  he  will  be  relieved  in 
case  of  the  vendor's  fraud,  or  of  a  "  common  mistake  "  (as  to 
which,  see  ]).  78). 

Thus,  where  the  agreement  for  sale  stipulated  that  the  pur- 
chaser should  assume  that  E.  M.,  who  died  in  1841,  was  seised 
in  fee,  and  should  not  require  the  production  of  or  investigate 
or  make  any  objection  in  respect  of  the  prior  title,  and  the  prior 
title  showed  that  the  property  belonged  not  to  the  vendor  but  to 
the  purchaser  in  fee,  subject  to  a  lease  to  the  vendor,  specific 
performance  was  refused  on  the  ground  of  "  common  mistake  "  : 
Jones  V.  Clip'onl,  3  Ch,  D,  779. 

The  condition  that  the  purchaser  shall  take  "  such  title  as  the 
vendor  has,"  does  not  bind  tlie  purchaser  to  complete  if  the 
vendor  has  no  title  at  all :  per  Wood,  Y.-C,  in  Kt-yse  v,  Ilayden, 
20  L.  T,  244. 
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The  words  mean,  shall  take  such  title  as  the  vendor  can  make 
out  from  the  documents  in  his  possession  :  Ibid. 

A  condition  mentioning  a  settlement  made  by  the  vendor's 
mortgagor,  and  providing  that  it  should  be  deemed  to  be  void 
as  against  a  mortgagee  or  purchaser,  and  allowing  the  purchaser 
inspection  at  the  sale,  will  not  preclude  the  purchaser  from 
objecting  that  the  settlement  is  good  and  that  the  vendor  has 
absolutely  no  title  at  all.  See  Re  Cameron  and  Wells,  57  L.  T. 
N.  S.  645. 

A  condition  stating  that  part  of  the  property  was  with  other 
land  demised  to  A.,  and  has  since  been  treated  as  freehold,  and 
continuing,  "  the  vendors  sell  and  will  convey  to  the  purchaser 
only  such  right  or  interest,  if  any,  as  they  may  have  therein, 
but  shall  not  be  required  to  produce  any  title  or  evidence  of  title 
thereto,"  does  not  preclude  the  purchaser  from  requiring  the 
vendor  to  convey  his  interest  free  from  an  existing  incumbrance  : 
Goold  V.  Birmingham  Banl;  58  L.  T.  N.  S.  560. 

The  condition  binding  a  purchaser  to  accept  such  title  as  the  Abstract. 
vendor  has  does  not  absolve  the  vendor  of  his  duty  of  preparing 
an  abstract ;  the  purchaser,  though  compelled  to  accept  the  title, 
whatever  it  may  be,  is  entitled  to  require  the  vendor  to  show    - 
him  what  the  title  is  :  Dart,  173,  319. 

And  it  would  seem  that  notwithstanding  a  condition  binding  Better 
the  purchaser  to  accept  certain  evidence,  the  purchaser  is  entitled 
to  better  evidence  if  the  vendor  has  any ;  and  if  not,  to  a  statu- 
tory declaration  by  the  vendor  that  he  has  no  better  evidence  in 
his  possession.     See  Bird  v.  Fox,  11  Ha.  at  p.  48. 

On  a  sale  of  copyholds  under  the  conditions,  "  the  vendors  to 
give  such  title  as  they  now  possess  to  extend  over  a  period  of 
twenty  years,"  and  "  the  purchaser  to  prepare  his  own  convey- 
ance and  surrender  at  his  own  expense,"  the  vendors  were  held 
bound  not  only  to  convey  their  equitable  title,  but  also  to  give 
the  pui'chaser  a  surrender  of  the  legal  estate  and  pay  the  fines 
necessary  to  enable  them  to  surrender  :  Whiteley  v.  Taylor,  35 
L.  T.  N.  S.  187. 


w. 
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Commence- 
ment of  title 
in  absence  of 
etijjulation. 


Leaseholds. 


P.MiT  Y. — Conditions  as  to  Special  Matters. 

(i.)    CommeHccmcnt  of  title. 

In  the  absence  of  express  agreement,  the  purchaser  is  entitled 
to  require,  in  the  case  of  advowsons,  a  hun(h-od  years'  title,  or 
sixty  years  with  tliree  presentations  during  that  period  (1  Dav. 
439)  ;  and  in  the  case  of  other  hereditaments,  a  forty  years' 
title  subject  to  the  rules  laid  down  below  in  particular  cases.  See 
A^endor  and  Purchaser  Act,  1874,  s.  1. 

On  the  sale  of  leaseholds,  the  title  must  commence  with  the 
lease,  however  old  {FreiulY.  Buek/ei/,  L.  E.  5  Q.  B.  213),  though 
the  title  subsequent  thereto  need  not  be  traced  for  more  than  the 
forty  years  next  preceding  the  contract  of  sale.  On  the  sale  of 
property  held  under  a  lease  or  sub-lease  less  than  forty  years 
old,  it  is  sufficient  to  commence  with  the  lease  or  sub-lease. 
"  Under  a  contract  to  grant  or  assign  a  term  of  years,  whether 
derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 
to  the  freehold"  :  Vendor  and  Purchaser  Act,  1874,  s.  2,  rule  1. 
"  Under  a  contract  to  sell  and  assign  a  term  of  years  derived 
out  of  a  leasehold  interest  in  land,  the  intended  assign  shall  not 
have  the  right  to  call  for  the  title  to  the  leasehold  reversion  "  : 
Conveyancing  Act,  1881,  s.  3  (1).  These  two  enactments  do 
not  alter  the  law  with  regard  to  a  lease  for  lives,  nor  do  they 
touch  the  case  of  a  contract  to  (/rant  an  underlease. 

"Where  land  sold  is  held  by  lease,  the  purchaser  shall  assume, 
unless  the  contrary  appears,  that  the  lease  was  duly  granted"  : 
sect.  3  (4).  "  Where  land  sold  is  held  by  underlease,  the  pur- 
chaser shall  assume,  unless  the  contrary  appears,  that  the  under- 
lease and  every  superior  lease  were  duly  granted"  :  sect.  3  (5). 

On  the  sale  of  a  reversion,  the  title  must  commence  with  the 
deed  creating  the  reversion,  however  old  that  deed  may  be  : 
Dart,  335. 
Crown  grant.  On  the  sale  of  any  property  held  under  a  grant  from  the 
Crown,  c.  g.,  tithes,  the  title  must  commence  with  the  grant : 
Sug.  367. 

In  such  cases,  though  the  title  may  have  to  commence  with  a 
deed  older  than  forty  years,  the  vendor  is  only  bound  to  trace 
the  subsequent  title  for  the  last  forty  years :  Ibid. 


Reversion. 


Subsequent 
title. 
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"  Where  land  of  copyhold  or  customary  tenure  has  been  con-  Enfranchised 
verted  into  freehold  by  enfranchisement,  then  under  a  contract 
to  sell  and  convey  the  freehold  the  purchaser  shall  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchisement  "  :  Con- 
veyancing Act,  1881,  s.  3  (2).  According  to  Wolstenholme  and 
Turner,  this  sub-section  places  the  title  to  the  freehold  of  en- 
franchised copyholds  on  the  same  footing  as  the  title  to  a  lease, 
so  that  the  title  commences  with  the  deed  of  enfranchisement. 
But  if  the  enfranchisement  took  place  more  than  forty  years 
ago,  the  title  would  not  necessarily  commence  with  the  deed  of 
enfranchisement  in  the  same  way  as  a  leasehold  title  commences 
"«ith  the  lease,  however  old.  A  forty  years'  freehold  title  would 
be  sufficient,  and  the  purchaser  could  not  call  for  the  enfran- 
chisement deed  even  if  the  title  deeds  abstracted  and  produced 
recited  or  referred  to  it.  And  if  the  enfranchisement  were  less 
than  forty  years  old,  the  previous  copyhold  title  must,  it  is  sub- 
mitted, be  shown  for  a  sufficient  period :  see  1  Preston  Abstr. 
205  ;  and  1  Dav.  439. 

If  the  document  with  which  the  title  commences  is  not  a  good  Root  of  title. 

root  of  title,  more  than  forty  years'  title  may  be  required. 

A  disentailing  deed  (Sug.  366),  a  conveyance  under  a  trust  Disentailing 

dcGd    &c 

for  sale,  and  (unless  the  Conveyancing  Act,  1881,  has  made  a 
difference  in  this  respect)  an  appointment  under  a  power  (1  Prest, 
on  Abstr.  249),  are  not  good  roots  of  title.  The  purchaser  is 
entitled  to  have  the  deed  creating  the  entail,  trust,  or  power  pro- 
duced for  his  inspection.  See,  however,  as  to  appointments  under 
powers,  p.  228,  below.  Probably,  however,  if  the  deed  were  lost, 
proof  of  possession  for  a  considerable  time  would  make  the  title 
one  which  could  be  forced  on  a  purchaser.     See  Sug.  366. 

A  voluntary  deed,  if  forty  years  old,  may  be  a  good  root  of  Voluntary 
title:  per  Cotton,  L.  J.,  in  Re  Marsh  and  Earl  Granville,   24 
Ch.  Div.  11. 

If  the  earliest  document  of  title  is  a  will,  proof  of  testator's  Will, 
seisin  is  necessary.    See  Parr  v.Loregrove,  4  Dre.  170,  at  p.  177, 

The  stipulation  that  the  purchaser  shall  accept  a  possessory  Possessory 
title  is  not  sufficient  to  shorten  the  period  of  title  which  the 
purchaser  may  require :  Douglan  v.  L.  8^  N.  W.  Bi/.  Co  ,  3  Iv. 
&  Jo.  173. 

q2 
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Hule  of 
aliu)ide. 


Appointment 
Tinder  power. 


"  A  purcliascr  of  any  property  shall  not  require  the  produc- 
tion, or  any  abstract  or  copy,  of  any  deed,  will,  or  other  docu- 
ment, dated  or  made  before  the  time  prescribed  by  law,  or 
stipulated  for  commencement  of  the  title,  even  though  the  same 
creates  a  power  subsequently  exercised  by  an  instrument  ab- 
stracted in  the  abstract  furnished  to  the  purchaser ;  nor  shall  he 
require  any  information,  or  make  any  requisition,  objection,  or 
inquiry  with  respect  to  any  such  deed,  Avill,  or  document,  or  the 
title  prior  to  that  time,  notwithstanding  that  any  such  deed, 
will,  or  other  document,  or  that  prior  title  is  recited,  covenanted 
to  be  produced  or  noticed ;  and  he  shall  assume,  unless  the  con- 
trary appears,  that  the  recitals,  contained  in  the  abstracted 
instruments,  of  any  deed,  will,  or  other  document  forming  part 
of  that  prior  title  are  correct,  and  give  all  the  material  contents 
of  the  deed,  will,  or  other  document  so  recited,  and  that  every 
document  so  recited  was  duly  executed  by  all  necessary  2)arties, 
and  perfected,  if  and  as  required,  by  fine,  recovery,  acknow- 
ledgment, inrolment,  or  otherwise":  Conveyancing  Act,^188I, 
sect.  3  (3). 

In  construing  this  sub-section,  it  is  to  be  observed  that  the 
purchaser  is  only  precluded  from  "requiring,"  i.e.,  demanding 
from  the  vendor;  he  is  not  precluded  from  objecting  to  defects 
discovered  ah'inidc.  8ee  p.  215.  Further,  he  is  only  baund  to 
"  assume,  unless  the  contrary  appears."     See  p.  220. 

It  is  not  easy  to  determine  what  is  the  effect  of  this  sub- 
section upon  the  older  rule  of  law  that  a  deed  exercising  a  power 
of  aj)pointment  is  not  a  good  root  of  title.  We  may  take 
separately  the  two  cases  (1)  where  the  appointment  is  more  than 
forty  years  old ;  and  (2)  where  the  appointment,  being  less 
than  forty  years  old,  the  vendor,  by  a  special  condition,  makes 
his  title  commence  with  it,  but  omits  to  mention  that  it  is  an 
appointment.  In  the  first  case,  it  might  be  argued  that  the 
purchaser,  who  requires  the  abstract  to  commence  with  the  deed 
creating  the  power,  is  not  requiring  an  abstract  of  a  deed  made 
"  before  the  time  prescribed  by  law,"  because,  in  the  case  of 
appointments,  the  law  does  not  prescribe  a  fixed  period  of  forty 
years,  but  says  the  title  shall  commence  with  the  deed  creating 
the  power ;  the  date  of  that  deed  is,  therefore,  the  "  time  pre- 


CONDITIONS  AS  TO  TITLE.  229 

scribed  by  law."  It  seems  a  sufficient  answer  to  tbis  argument 
to  say  that,  if  it  were  allowed,  no  effect  would  be  given  to  the 
words  of  the  sub-section,  which  must  mean  something  and  make 
sense  if  "the  time  prescribed  by  law"  is  construed  to  mean 
forty  years.  But,  in  the  second  case,  there  appears  to  be  more 
ground  for  arguing  that,  notwithstanding  the  sub-section,  the 
purchaser  could  demand  the  abstract  of  the  deed  creating  the 
power,  on  the  ground  that,  in  limiting  the  purchaser's  length  of 
title,  the  vendor  ought  to  tell  him  the  nature  of  the  deed  with 
which  the  title  is  to  commence,  if  that  deed  is  one  not  usually 
regarded  as  a  good  root  of  title.  See  Re  Ifarsh  and  Earl 
Granville,  24  Ch.  Div.  11,  below,  p.  231.  This  view  is  supported 
by  sub-sect.  (11),  which  says  the  statutory  conditions  are  to  be 
treated  as  similar  express  conditions  would  be  apart  from  the 
Act.  The  difficulty  is  that  it  is  inconceivable  that  a  condition 
expressed  in  the  very  words  of  sub- sect.  (3)  would  ever  be  em- 
ployed, for  a  vendor  would  either  omit  all  references  to  appoint- 
ments under  powers  as  not  affecting  his  property,  or  would, 
instead  of  a  vague  reference  as  in  sub-sect.  (3),  mention  the  fact 
that  the  root  of  title  was  such  an  appointment.  It  might, 
therefore  (though  the  opposite  view  is  preferable),  be  held  that 
sub- sect.  (11)  is,  from  the  nature  of  the  case,  inapplicable  to  that 
part  of  sub-sect.  (3)  which  refers  to  appointments,  and  that  an 
appointment  under  a  power  is  now  a  good  root  of  title,  even  if 
less  than  forty  years  old,  and  not  described  in  the  conditions  as 
an  appointment. 

A  question  might  arise  as  to  the  effect  of  the  statement  in  a  "Supple- 
deed  forming  part  of  the  title  and  abstract,  that  the  deed  was 
"  supplemental "  to  a  previous  deed  not  abstracted  and  dated 
prior  to  the  commencement  of  the  title,  or  that  it  was  "to  be 
read  as  an  annex  "  to  such  previous  deed.  It  would  seem,  from 
sect.  53  of  the  Conveyancing  Act,  1881,  that  the  purchaser  is 
entitled  to  read  the  previous  deed,  as  he  would  have  been 
able  to  read  the  recital  thereof  if  it  had  been  actually  recited, 
sect.  53  providing  that  a  supplemental  deed,  or  one  directed 
to  be  read  as  an  annex,  is  to  be  construed  as  if  it  contained  a 
full  recital  of  the  previous  deed.  Sect.  3  (3)  only  precludes 
the  purchaser  from  maldrnj  reqidxifinnH  as  to  a  recited  deed  dated 
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prior  to  the  commencement  of  the   title ;    and   tlie  purchaser 
miglit,  by  reading  the  previons  deed,  discover  defects  in  the  title 
without  making  requisitions  on  tlio  vendor :  see  p.  215. 
Agreement  "  "Wliere  a  lease  is  made  under  a  power  contained  in  a  settle- 

ment, will.  Act  of  Parliament  or  other  instrument,  any  pre- 
liminary contract  for  or  relating  to  the  lease  shall  not,  for  the 
purpose  of  the  deduction  of  title  to  an  intended  assign,  form 
part  of  the  title  or  evidence  of  the  title  to  the  lease.     This  section 
applies  to  leases  made  either  before  or  after  the  commencement 
of  the  Act"  :  Conveyancing  Act,  1882,  sect.  4. 
Dealings  with       The  words  "  for  the  purpose  of  the  deduction  of  title  "  would 
agreement.       appear  to  limit  the  effect  of  the  section,  so  as  to  enable  a  pur- 
chaser who   discovers  aJhinde  (/.  c,  without   calling   upon   the 
vendor  for   the   preliminary   contract)    that    there   have   been 
dealings  by  the  vendor  with  tlie  preliminary  contract  {<'.g.,  a 
mortgage  thereof),  to  object  that  the  vendor's  title  to  the  lease 
is  defective. 
Agreement  The  condition  "  the  vendor  shall  produce  a  good  and  market- 

mor  gagec .  ^-^q  {{{\q  {q  the  premises  commencing  from  tlio  freeholder  at  his 
own  expense,  but  no  title  or  evidence  of  title  shall  be  required 
to  be  produced  or  authenticated  anterior  to  the  date  of  the 
lease,"  does  not  preclude  the  purchaser  from  inquiring  as  to 
dealings  with  the  preliminary  contract  for  the  lease  which  have 
been  brought  to  his  notice  by  the  vendor  :  Jl/iodes  v.  Ibhvtson,  4 
De  Gr.  M.  &  G.  787,  where  the  contract  had  been  mortgaged. 
This  case  was  decided  on  the  ground  of  want  of  clearness  in  the 
condition,  but  the  decision  might  also  be  supported  on  the  rule 
of  aliunde,  see  p.  215. 
Conveyance  The  fact  that  the  deed  with  which  the  title  is  made  to  com- 

undcr  limited  jy^gj^Qg  jg  a  conveyance  by  a  corporation  which  only  had  power 
to  convey  in  certain  circumstances,  does  not  entitle  tlio  pur- 
chaser to  question  the  corai^etency  of  the  corporation  to  convey 
or  to  require  evidence  that  the  circumstances  under  which 
alone  they  were  empowered  to  convey  existed  at  the  date  of  the 
deed  :   CMoni  v.  0.s7.or/^  18  W.  E.  421. 

If,  on  the  other  hand,  the  purchaser  had  shown  that  these 
circumstances  did  not  exist,  he  could  have  objected  to  the  title  : 
P)id. 
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A  condition  tliat  the  abstract  shall  commence  with  a  specified  Rule  of 
deed,  and  that  no  purchaser  shall  investigate  or  take  objections 
in  respect  of  the  title  prior  to  the  commencement  of  the  abstract, 
does  not  preclude  the  purchaser  from  taking  the  objection  that 
the  deed  with  which  the  abstract  commences  shows  that  the 
freehold  is  encumbered  with  certain  covenants :  Phillips  v. 
Caldcleugh,  L.  R.  4  Q.  B.  159. 

A  condition  that  the  purchaser  shall  not  require  the  produc-  Execution  of 

QpPQ  coin." 

tion  of  any  title  prior  to  the  lease  under  which  the  vendor  holds,  mencing  title. 
does  not  relieve  the  vendor  of  the  duty  of  proving  the  execution 
of  the  lease:  Layfhoarp  v.  Bryant,  1  Bing.  N.  C.  421.  But  it 
would  seem  that  the  Conveyancing  Act,  1881,  sect.  3  (4),  binding 
the  purchaser  to  assume  the  lease  was  "  duly  granted,"  is  suffi- 
cient to  preclude  him  from  requiring  the  execution  thereof  to 
be  proved  ;  but  qn. 

Conditions  shortening  the  title  to  be  given  to  the  purchaser  Condition 
must  like  other  conditions  be  fair  and  explicit, 

"  The  test  of  its  being  fair  and  explicit  is  whether  it  discloses 
all  facts  within  the  knowledge  of  the  vendor  which  are  material 
to  enable  the  purchaser  to  determine  whether  or  not  he  will  buy 
the  property,  subject  to  the  stipulation,  limiting  his  right  to  the 
ordinary  length  of  title  "  :  per  Cotton,  L.  J.,  in  Re  Harsh  and 
Earl  Granville,  24  Ch.  Div.  at  p.  24.  If  the  condition  makes 
the  title  commence  with  a  deed  less  than  forty  years  old,  "  it  is 
most  material  for  enabling  a  purchaser  to  decide  whether  he  will 
enter  into  such  a  contract  that  he  should  know  whether  the 
deed  was  upon  a  transaction  in  which  there  would  be  an 
investigation  of  the  title"  :  Ibid.,  p.  '2d. 

The  condition  that  the  title  shall  commence  with  a  specified  Voluntary  re- 
indenture,  which  is  dated  less  than  forty  years  ago,  is  a  mis- 
leading condition  if  the  indenture  is  a  voluntary  revocable  deed, 
unless  the  deed  is  described  in  the  condition  as  voluntary  and 
revocable  :  Re  Marsh  and  Earl  Granville,  24  Ch.  Div.  11. 

On  the  sale  of  an  underlease  before  the  Conveyancing  Act,  Ambiguous 
1881  (see  p.  226),  a  condition  that  the  pm-chaser  should  not 
inquire  into  the  title  "  prior  to  the  lease  by  which  the  premises 
are  held,"  was  considered  ambiguous,  and  the  purchaser  was 
held  entitled  to  construe  it  as  only  precluding  him  from  ex- 
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amiuing  the  title  prior  to  the  original  lease  :  Srafoii  v.  2£app,  2 
Coll.  556. 

On  an  agreement  by  a  copyholder  to  grant  a  lease,  a  stipula- 
tion that  the  lessee  "  should  not  require  the  title  of  the  lessor  to 
be  produced,"  was  construed  as  referring  to  the  title  of  the  lord 
of  the  manor,  on  the  ground  that  if  the  title  of  the  lessor  was 
meant,  the  lessee  would  be  bound  to  take  a  lease,  even  if  the 
lessor  had  no  title  to  grant  one :  Ilanhunj  v.  Litchfield,  2  My.  & 
K.  629.     The  correctness  of  this  decision  may  bo  doubted. 

The  condition  that  the  purchaser  "  sliall  not  call  for  the 
lessor's  title,"  does  not  preclude  liim  from  objecting  that  the 
property  sold  is  an  underlease,  but  has  been  described  simply  as 
a  "lease"  :  Madeley  v.  Booth,  2  De  G.  &  S.  718. 

(ii.)  Recitals  in  docionenfs  tn-entij  year.s  old. 

"  Recitals,  statements,  and  descriptions  of  facts,  matters,  and 
parties  contained  in  deeds,  instruments,  Acts  of  Parliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of  the  con- 
tract, shall,  unless  and  except  so  far  as  they  shall  be  proved  to 
be  inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth  of 
such  facts,  matters,  and  descriptions "  :  Yendor  and  Purchaser 
Act,  1874,  sect.  2  (2).  As  to  recitals  of  documents,  see  Con- 
veyancing Act,  1881,  sect.  3  (3),  at  the  end  of  the  sub-section, 
p.  228,  above. 

The  recital  of  a  fact  is,  by  the  Act,  made  sufficient  evidence 
of  the  fact  recited,  but  not  of  an}^  fact,  however  probable,  which 
may  be  inferred  from  it.  A  fact  which  must  ncccssaribj  be  in- 
ferred from  the  recited  fact  would  no  doubt  be  held  to  be 
covered  by  the  statutory  condition ;  but  a  fact  which  is  merely 
the  possible  or  probable  result  of  the  fact  recited  would  not  be 
within  the  condition. 

Thus,  where  the  condition  was  that  deeds  ten  years  old  should 
be  "  conclusive  evidence  of  everything  recited  or  stated  therein," 
and  the  vendor  offered  as  proof  that  the  land  was  free  from 
land-tax,  a  deed  in  which  the  consideration  was  expressed  to 
have  been  paid  "  in  full  for  the  absolute  purchase  of  the  pre- 
mises, and  the  fee  simple  and  inheritance  thereof  in  possession, 
free  from  land-tax  and  all  other  incumbrances,"  it  was  held  that 
the  purchaser  was  not  precluded  by  the  condition  from  requiring 
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better  proof.  The  only  direct  statement  in  the  deed  was  that 
the  property  was  sold  free  from  land-tax;  it  was  not  a  necessary 
inference  from  this  that  the  person  so  selling  was  entitled  free 
from  land-tax  :  Buchanan  v.  Pojypleton,  4  0.  B.  N.  S.  20. 

In  Re  Marsh  and  Earl  Granville,  24  Ch.  Div.  11  (see  p.  19), 
Fry,  J.,  was  of  opinion  that  a  recital  twenty  years  old,  that  the 
trustees  of  a  voluntary  revocahle  settlement  had,  "  in  pursuance 
of  the  trust  for  sale  conferred  on  them  by  the  settlement,  caused 
the  premises  to  he  put  up  for  sale,"  was  sufficient  evidence  of 
the  fact  that  the  settlor  had  not  revoked  the  settlement,  or  made 
any  sale  for  valuable  consideration.  But  other  evidence  to  this 
effect  had  been  given  by  the  vendor,  so  that  it  was  not  necessary 
to  decide  the  point  of  the  construction  of  the  statute. 

In  Goold  V.  White,  Kay,  683,  Page- Wood,  V.-C,  doubted 
whether  a  recital  in  a  surrender  that  J.  had  then  lately  been 
admitted  there  tenant  in  tail,  according  to  the  custom  of  that 
manor,  was  by  the  condition  as  to  recitals  made  sufficient  evidence 
that  such  admission  was  according  to  the  custom,  "  because  that  is 
not  a  single  fact,  but  rather  a  deduction  from  a  series  of  facts." 
There  seems,  however,  to  be  no  foundation  for  this  doubt.  The 
existence  of  a  custom  is  a  fact  as  much  as  any  other  fact.  If 
the  doubt  had  been  whether  the  recital  was  sufficient,  seeine- 
that  it  did  not  directly  state  that  there  was  a  custom  to  entail, 
but  merely  allowed  it  to  be  inferred,  the  test  laid  down  in 
Buchanan  v.  Poppletoi,  4  C.  B.  N.  S,  20  (see  above),  would  show 
that  the  recital  was  sufficient,  because  the  inference  that  there 
was  such  a  custom  was  one  necessarily  to  be  drawn  from  the 
recital. 

In  Bolton  v.  London  School  Board,  7  Ch.  D.  766,  Malins,  V.-C,  Recital  of 
was  of  opinion  that  a  recital  in  a  deed  twenty  years  old,  that  the  ^^^^^  ^^  ^^^' 
then  vendor  was  then  seised  in  fee  simple,  precludes  the  purchaser 
from  demanding  the  prior  abstract,  unless  he  can  himself  show 
that  the  recital  is  inaccurate.  It  is  to  be  observed,  that  the 
remarks  of  Malins,  V.-C,  on  this  point  are  obiter  dicta,  as  he 
himself  points  out  (see  p.  771  of  the  report),  the  judgment 
turning  on  the  right  of  a  purchaser  in  possession  to  pull  down 
buildings.  The  doubt  of  Page- Wood,  V.-C,  in  Goold  v.  White, 
Kay,  683,  at  p.  687,  would  apply  forcibly  to  a  recital  that  "  A. 
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is  seised  in  fee  simple,"  because  this  is  not  a  fact,  but  a  de- 
duction of  law  from  a  series  of  facts ;  but  this  doubt  seems 
ill-founded,  A  more  pressing  objection  to  the  view  taken  by 
Malins,  V.-C,  is  that  sect.  1  of  the  Vendor  and  Purchaser  Act, 
1874,  expressly  gives  the  purchaser  the  right  to  liave  a  forty 
years'  title ;  and  sect.  2  (2)  does  not  make  a  twenty  years  old 
recital  conclusive  evidence,  but  onl}''  sullicient  evidence  until  the 
recital  is  proved  to  be  inaccurate ;  so  that  the  purchaser  is 
entitled  to  have  the  earlier  abstract  fiu'nished,  so  that  he  may, 
if  possible,  show  the  inaccuracy  of  the  recital. 

The  correctness  of  Bolfon  v.  London  School  Board  is  doubted  in 
Davidson,  Vol.  I.,  p.  110  ;  Wolstenholme  &  Turner's  Conv.  Act, 
p.  12.  Mr.  T.  0.  "Williams  (Conveyancing  Statutes,  p.  11)  says 
the  recital  in  Bolton  v.  London  School  Board  was  insufficient, 
because  it  did  not  add  "  free  from  incumbrances  "  ;  and  refers  to 
Nott  v.  Biccard,  22  Beav.  307,  313,  cited  below,  p.  23G.  The 
editors  of  Sweet's  Concise  Precedents  (p.  2S9,  ed.  3),  uphold  the 
view  of  Malins,  V.-C,  on  the  ground  that  "  proof  of  forty  years' 
title  is  only  a  working  substitute  for  absolute  proof  of  title,  and  the 
proof  of  the  ownership  of  a  former  vendor,  though  selling  within 
that  period,  and  of  the  subsequent  devolution  from  him  to  the 
actual  vendor,  constitutes  absolute  proof  " ;  but  this  confounds 
the  purchaser's  right  to  an  abstract  of  title  with  his  right  to 
proof  of  the  title.  It  would  be  a  fair  rcdnctio  ad  ahsurdmn  to 
say,  that  on  the  authority  of  Bolton  v.  London  School  Board  a 
vendor  who  sells  in  1889,  having  had  the  property  conveyed  to 
him  in  1888  by  a  deed  containing  a  recital  that  the  grantor  was 
seised  in  fee  simple,  could  by  saying  nothing  as  to  the  commence- 
ment of  title  and  employing  a  condition  that  all  recitals  con- 
tained in  any  deed  relating  to  the  property  should  be  conclusive 
evidence,  reduce  the  length  of  title  which  he  is  bound  to  give 
from  forty  years  to  one  year. 
Not  conclu-  The  statutory  condition  does  not  make  recitals  twenty  years 

old  conclusive  evidence,  the  purchaser  is  not,  therefore,  precluded 
from  showing  the  inaccuracy  of  the  recitals.  But  even  if  the 
vendor  used  a  condition  making  such  recitals  conclusive  evi- 
dence, it  is  not  quite  clear  that  tlie  purchaser  would  be  precluded 
from  proving  aliunde  their  inaccuracy :  see  Else  v.  Else,  13  Eq. 
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196;  and  see  above,  p.  220,  as  to  the  effect  of  a  condition  making 
certain  proof  "  conclusive." 

(iii.)  An  outstanding  legal  estate. 

A  condition  stating  the  title  to  leasehold  property,  and  show-  Legal  estate. 
ing  that  the  legal  estate  was  outstanding,  and  stipulating  "  the 
purchaser  shall  he  satisfied  with  an  assignment  from  H.'s  execu- 
tors of  the  beneficial  interest,"  was  held  not  sufiicient  to  preclude 
the  purchaser  from  calling  for  an  assignment  of  the  legal  estate  ; 
because  so  long  as  the  legal  estate  was  outstanding  the  vendors 
could  not  say  they  had  the  whole  beneficial  interest,  and  the 
condition  did  not  bind  the  purchaser  to  take  merely  such  bene- 
ficial interest  as  was  vested  in  the  vendors :  Smith  v.  Ellis,  14 
Jur.  682. 

The  condition  *'  the  f)urchaser  shall  bear  the  expense  of  tracing  "  Expense." 
and  getting  in  all  outstanding  legal  estates  (if  any),"  does  not 
preclude  the  purchaser  from  requiring  the  vendor  to  get  in  the 
legal  estate  when  it  is  traced,  the  purchaser  bearing  the  cost. 
See  Freeland  v.  Pearson,  7  Eq.  246. 

Condition  that  the  purchaser  "  shall  accept  a  conveyance  of 
the  entire  property  from  the  official  manager  of  the  said  com- 
pany, under  the  powers  contained  in  the  Joint  Stock  Companies 
Winding-up  Acts,  1848  and  1849,  or  one  of  them,  without 
requiring  the  concurrence  of  any  of  the  shareholders  or  any 
other  person  for  any  purpose  whatsoever,  and  the  purchaser 
shall  require  no  other  covenant  for  title  than  a  covenant  by  the 
official  manager  that  he  has  done  no  act  to  incumber.  If  the 
purchaser  shall  consider  the  legal  estate  in  the  whole  or  any 
part  of  the  property  to  be  outstanding,  and  shall  require  a  con- 
veyance thereof,  he  shall  bear  the  expenses  of  obtaining  all  sucli 
conveyances  as  he  may  require  and  all  other  expenses  incidental 
to  the  getting  in  of  such  legal  estate."  This  condition  was  held 
to  entitle  the  vendor  to  compel  payment  of  the  purchase- money 
on  tendering  a  conveyance  by  the  official  manager,  and  under- 
taking to  obtain  all  such  conveyances  as  the  purchaser  might 
require  and  as  the  vendor  should  be  able  to  obtain,  at  the  pur- 
chaser's expense,  without  waiting  to  trace  the  legal  estate ;  the 
purchaser  being  entitled  to  the  aid  of  the  official  manager  in 
obtaining  a  conveyance  of  the  legal  estate  whenever  the  pur- 
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chaser  could  succeed  in  tracing  it,  but  not  being  entitled  to 
delay  completion  because  it  was  doubtful  in  whom  the  legal 
estate  was  outstanding :  S/irn')icx.<i  Watcncorhs  Co.  v.  Poison,  29 
Beav.  70,  affd.  3  De  G.  F.  &  J.  3G. 

On  a  sale  by  the  Court,  even  in  the  absence  of  a  condition  to 
that  effect,  the  purchaser  will  bo  compelled  to  take  an  equitable 
title  without  the  legal  estate  "  whore  tlio  legal  estate  is  out- 
standing, without  any  claim  of  interest  on  the  part  of  the  person 
in  wliom  it  is  vested":  per  Shadwell,  Y.-C,  in  Craddock  v. 
Fipvr,  14  Sim.  310.  Some  remarks  of  Lord  Romilly,  in  Free- 
hold V.  Pearson,  7  Eq.  24G,  seem  to  limit  this  rule  to  the  case 
where  the  legal  estate  is  vested  in  an  infant,  or  to  cases  where 
the  Court  sees  that  the  legal  estate  can  be  got  in. 

(iv.)   Statutonj  declaration  as  fo  seisin,  8fc. 

A  condition  that  the  purchaser  "  shall  be  satisfied  witli  a 
declaration  of  the  seisin  of  Gr.  in  fee  simple,  free  from  incum- 
brances," does  not  preclude  the  purchaser  from  requiring 
further  evidence,  if  the  only  declaration  offered  is  merely  that 
the  declarant  had  "  heard  and  believed  that  Gr.  became  possessed 
of  the  premises  as  the  sole  and  absolute  owner  thereof,  in  fee 
simple,"  making  no  mention  of  incumbrances  :  JVoti  v.  Riceard, 
22  Beav.  307,  313.  A  reference  to  a  declaration  made  by 
A.  B.,  without  mentioning  the  fact  that  A.  B.  was  not,  from  his 
position  in  life,  likely  to  know  the  facts  declared,  would  prob- 
ably be  held  to  be  misleading.  Thus,  if  A.  B.  were  a  brick- 
layer or  labom-er,  and  made  a  statutory  declaration  that  X.  was 
seised  in  fee  simple,  free  from  incumbrances,  the  declaration 
woidd  not  be  worth  much  as  evidence,  and  a  condition  that 
A.  B.'s  declaration  should  be  sufficient  evidence,  not  mentioning 
A.  B.'s  occupation,  would  probably  not  be  held  to  be  binding. 

(v.)  Condition  as  to  validity  of  a  lease,  subject  to  Schick  the  pro- 
pcrty  is  sold. 

On  a  sale  of  property  subject  to  a  lease,  there  was  a  condition, 
"  all  purchasers  will  buy  subject  to  and  admit  the  validity  of 
the  leases  stated  in  the  particulars."  The  particulars  stated  a 
lease  dated  1876.  On  the  investigation  of  the  title  there 
appeared  a  lease,  dated  1850,  for  three  lives,  one  of  which  was 
still  in  existence.     No  surrender  of  the  lease  of  1850  could  be 
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found,  but  since  1866  no  rent  had  been  paid  and  no  claim  made 
thereunder.  The  purchaser  objected  to  the  title,  and  the  Court 
held  that  he  was  not  precluded  by  the  condition,  which,  though 
binding-  him  to  admit  the  validity  of  the  lease  of  1876,  did  not 
bind  him  to  admit  the  existence  of  every  matter  which  might  be 
a  condition  precedent  to  its  validity :  Khuj  v.  Chainherlaijii, 
W.  N.  1887,  p.  158. 

(vi.)   lieceipf  for  rent,   cvidoice   that   covenants  have   been  j^er- 
formed. 

Upon  the  sale  of  land  held  by  lease,  other  than  underlease,  Receipt  for 
*'  on  production  of  the  receipt  for  the  last  payment  due  for  rent  ^'^^  ' 
under  the  lease  before  the  date  of  actual  completion  of  the  pur- 
chase, the  purchaser  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  lease  haxe  been 
duly  performed  and  observed  up  to  the  date  of  actual  comple- 
tion of  the  purchase  "  :  Conveyancing  Act,  1881,  s.  3,  part 
of  sub-sect.  (4). 

Upon  the  sale  of  land  held  by  underlease,  "  on  production  of  Underlease, 
the  receipt  for  the  last  payment  due  for  rent  under  the  under- 
lease before  the  date  of  actual  completion  of  the  purchase,  the 
purchaser  shall  assume,  unless  the  contrary  appears,  that  all  the 
covenants  and  provisions  of  the  underlease  have  been  duly  per- 
formed and  observed  up  to  the  date  of  actual  completion  of  the 
purchase ;  and  further,  that  all  rent  due  under  every  superior  lease, 
and  all  the  covenants  and  provisions  of  every  superior  lease,  have 
been  paid  and  duly  performed  and  observed  up  to  that  date  "  : 
Conveyancing  Act,  1881,  s.  3,  part  of  sub-sect.  (5). 

Sub-sect.  (4)  does  not  apply  to  land  held  by  lease  at  a  pepper-  Peppercom. 
corn  rent,  because  such  rent  is  not  "  paid,"  but  "  rendered  "  : 
Be  Moody  and  Yates,  28  Ch.  D.  661  ;   30  Ch.  D.  344.     The 
usual  condition  in  such  a  case  is  that  "possession  under  the  lease 
shall  be  conclusive  evidence,  &c." 

The  statutory  conditions  differ  from  those  used  in  practice  in  Criticism  of 
two  points  :  (1)  the  receipt  is  not  made  conclusive  evidence  of  dition. 
the  performance  of  the  covenants ;  (2)  it  is  not  made  evidence 
that  any  breach  of  the  covenants  has  been  waived.  They  merely 
prevent  the  requisition,  "  Have  the  covenants  been  kept  ?  "  If 
the  purchaser  discovers  a  breach  aliunde,  they  do  not  prevent  his 
requisition,  "  Has  the  breach  been  waived  ?  " 
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A  condition  making  the  last  receipt  for  rent  conclusive  evidence 
tliat  all  covenants  had  been  performed  np  to  completion,  was 
held  to  preclnde  the  purchaser  from  objecting  that  the  covenant 
to  repair  had  in  fact  not  been  performed :  J)/i//  v.  Jliitchens,  32 
Beav.  615.  See,  however,  p.  220  as  to  the  force  which  ought  to 
be  given  to  the  word  "  conclusive."  But  whatever  effect  should 
be  given  to  this  word,  the  addition  of  words  making  the  receipt 
sufficient  evidence  of  the  waiver  of  any  breach  will  preclude  the 
purchaser  from  requiring  evidence  of  waiver  :  IloircUv.  Kicjlitley, 
21  Beav.  331.  But  even  if  the  condition  makes  the  receipt  con- 
clusive evidence  of  the  waiver  of  any  breach,  this  would  probably 
bo  insufficient  to  compel  the  purchaser  to  complete  if  it  were 
proved  that  the  landlord  intended  to  enforce  the  forfeiture  :  Ibid. 

If  the  vendor  is  aware  of  any  particular  existing  breach  which 
has  not  been  waived,  he  ought  to  mention  it.  See  Dart,  p.  194  ; 
and  see  above,  p.  213.  If  ho  does  not  mention  it,  the  statutory 
conditions,  and  probably  even  the  most  stringent  conditions, 
would  not  protect  the  vendor.  Still  less  would  they  pro- 
tect the  vendor  who  wilfully  (or  inadvertently,  qu.)  broke 
the  covenants  after  the  contract  for  sale  had  been  entered 
into.  "  Although  the  vendor  has  inserted  in  his  condition  tliat 
possession  shall  be  deemed  a  waiver  of  all  breaches  '  up  to  the 
completion  of  the  sale,'  I  think  that  it  will  not  justify  him  in 
committing  a  forfeiture  after  the  contract,  entitling  the  landlord 
to  enter,  though  the  condition  of  sale  may  be  sufficient  to  cure 
the  defect  up  to  the  contract " :  Eomilly,  M.  li.,  in  Hou-cll  v. 
KigJdky,  21  Beav.  331,  at  p.  33G  ;  approved  by  the  Court  of 
Appeal  in  Lairrie  v.  Lees,  14  Ch.  Div.  at  p.  2G0.  Even  a  breach 
caused  by  the  vendor's  inadvertence  or  neglect  would,  it  seems, 
not  be  covered  by  the  condition  if  it  occurred  after  the  contract : 
Ibid.  In  that  case  the  breach  was  that  of  the  covenant  to  insure  ; 
the  sale  was  made  on  the  24th  of  September,  1854,  and  the 
premium  on  the  policy  became  clue  on  the  29th  of  September, 
and  the  days  of  grace  expired  on  the  14tli  of  October,  and 
nothing  was  paid  until  the  24th  of  October.  It  does  not  appear 
from  the  rej^ort  whether  the  breach  occurred  through  mere 
neglect,  or  through  wilful  default.  But  in  Lairrie  v.  Lees,  14 
Ch.  Div.  249,  at  p.  255,  James,  L.  J.,  said  that  in  IloiceU  v. 
KigMk'ij  it  was  a  %vilful  breach. 
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If  the  receijit  is  signed  by  a  person  who  is  not  the  original  Person  sign- 
lessor,  the  purchaser  may,  it  would  seem,  at  all  events  if  there     ° 
has  been  a  breach,  require  proof  tliat  such  person  is  entitled  to 
give  the  receipt. 

"If  a  waiver,  either  express  or  made  sufficient  by  the  conditions, 
be  relied  on  by  the  vendor,  and  the  landlord  giving  it  is  a 
different  person  from  the  original  lessor,  a  condition  precluding 
investigation  of  the  lessor's  title  will  not  preclude  the  piu'chaser 
from  requiring  the  title  to  be  traced  from  the  original  lessor  to 
the  person  whose  waiver  of  the  breach  of  covenant  is  relied  on:  " 
Dart,  p.  195,  referring  to  an  unreported  case  of  Turno'  v. 
Marriott.  Even  where  there  has  been  no  breach,  yet  if  there  is 
a  reasonable  doubt  as  to  the  person  entitled  to  the  reversion, 
much  more  if  there  is  a  certainty  of  litigation,  the  purchaser 
will  not  be  compelled  to  complete :  Pegler  v.  White,  33  Beav. 
403.  Statutory  conditions  receive  a  similar  construction  to 
conditions  expressly  used  by  the  vendor.     See  p.  173. 

On  the  sale  of  an  underlease,  the  production  of  the  ground-  Underlease. 
landlord's  receipt-  for  rent,  which  the  vendor  had  paid  him  under 
a  threat  of  distress  for  the  ground-rent,  is  not  "  production  of 
the  receipt  for  the  last  payment  due  for  rent  under  the  under- 
lease" :  Re  Higgim  and  Percival,  59  L.  T.  N.  S.  213. 

A  condition  making  the.  receipt  conclusive  evidence  of  per-  Continuing- 
formance  of  covenants  or  waiver  of  breach  uj)  to  the  time  of  ^^®^'^^^^- 
completion,  applies  to  continuing  breaches.  lii  Bull  v.  Hutchens, 
32  Beav.  615,  there  was  a  breach  of  a  covenant  to  rej^air,  and  a 
condition  simply  making  the  receipt  conclusive  evidence  of 
performance  (omitting  the  words  as  to  waiver)  was  held  to  be 
sufficient  to  preclude  the  purchaser  from  objecting  to  the  breach. 
In  Howell  v.  Kightley,  21  Beav.  331,  the  breach  was  held  not 
to  be  covered  by  the  condition,  but  the  ratio  decidendi  was  not 
that  the  breach  was  a  continuing  one,  but  that  it  was  first 
committed  after  the  sale  was  entered  into. 

The  point  is  somewhat  fully  discussed  in  Laivrie  v.  Lees,  14 
Ch.  Div.  249.  The  continuing  breach  there  complained  of  was 
the  breach  of  a  covenant  not  to  carry  on,  or  permit  to  be  carried 
on,  on  the  premises  any  business  except  that  of  a  licensed 
Yictualler.     The  effect  of  the  condition  was  not  actually  decided, 
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because  a  judgment  for  specific  performance  had  been  made 
against  the  purchaser,  and  he  liad  appealed,  not  from  it,  but 
from  the  older  made  on  further  consideration,  after  the  inquiry 
as  to  title  before  the  chief  clerk.  But  the  remarks  of  James, 
L.  J.,  14  Ch.  Div.  p.  2o7,  of  Bramwell,  L.  J.,  at  p.  2G1,  and  of 
Lord  Penzance,  7  App.  Ca.  p.  31,  are  in  point.  Bramwell  L.  J., 
says  (p.  261),  "  It  occurred  to  me  that  it  might  be  unreasonable 
to  make  the  purchaser  take  a  conveyance,  and  pay  the  purchase- 
mone}',  when  all  he  would  get  would  be  a  lease  that  might  be 
avoided  the  day  after  he  became  possessed  of  it.  .  .  .  If 
such  a  difhculty  as  that  which  I  have  suggested  could  prevail, 
the  condition  in  question  would  really  be  a  nugatory  stipulation, 
because  the  great  majority  of  covenants  are  of  such  a  character 
that  a  continuing  breach  may  be  committed  de  die  in  diem.  It 
would  be  idle  to  say,  you  shall  not  require  proof  that  the  cove- 
nants have  been  performed,  or  you  shall  be  content  to  admit 
that  if  they  have  not  been  performed  they  have  been  waived,  if 
the  purchaser  could  say,  '  I  am  just  as  well  off  as  though  that 
clause  was  not  there,  because  I  am  at  liberty  to  say  that  if  I 
complete,  I  may  be  tm-ned  out  the  next  day,  by  reason  of  a 
continuing  breach,  the  continuance  of  which  I  cannot  prevent 
immediately  after  my  purchase.'  I  think,  therefore,  that  the 
pm'chaser  ought  not  to  be  at  liberty  to  set  up  such  a  case." 

In  the  absence  of  any  condition  as  to  the  evidence  of  the 
performance  of  the  covenants,  &c.,  au  affidavit  by  the  vendor 
that  to  the  best  of  his  knowledge  and  belief  the  covenants 
have  been  performed,  is  sufficient  evidence  to  entitle  him  to 
specific  performance,  unless  the  purchaser  can  adduce  proof  of 
the  breach  of  the  covenants :  Ringer  to  T/toi})j)so)i,  51  L.  J.  Ch. 
42.  The  refusal  of  the  lessor  to  accept  rent,  and  the  com- 
mencement by  him  of  an  action  of  ejectment  for  the  breach  of 
the  covenant  to  repair,  which  has  been  stayed  in  default  of 
delivery  of  particulars  of  breach,  is  not  sufficient  proof  to  out- 
weigh the  vendor's  affidavit :  Ibid. 

(vii.)  BefjiHtration. 

A  general  condition  providing  that  no  objoction  shall  be 
taken  "  on  account  of  any  document  not  being  registered  in  the 
Middlesex  Registry,"  is  not  misleading,  even  if  the  vendor  knows 
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of  the  non-registration  of  any  particular  document.  A  pur- 
chaser was  held  bound  by  such  a  condition,  though  the  will 
under  which  the  vendors  claimed  liad  not  been  registered,  and 
ten  years  had  elapsed  since  the  testator's  death,  aud  the  name 
of  his  heir-at-law  was  not  known,  so  that  searches  for  convey- 
ances by  him  could  not  be  made :  Girling  v.  Girling,  W.  N. 
1886,  p.  18. 

(viii.)  Stamping. 

"  Every  condition  of  sale  framed  with  the  view  of  precluding  Stamps. 
objection  or  requisition  upon  the  ground  of  absence  or  insuffi- 
ciency of  stamp  upon  any  instrument  executed  after  the  passing 
of  this  Act"  (the  IGth  of  May,  1888),  "  and  every  contract, 
arrangement,  or  undertaking  for  assuming  the  liability  on 
account  of  absence  or  insufficiency  of  stamp  upon  any  such 
instrument,  or  indemnifying  against  such  liability,  absence,  or 
insufficiency,  shall  be  void"  :  Customs  and  Inland  Revenue 
Act,  1888,  sect.  20. 

With  regard  to  deeds  executed  before  the  16th  of  May,  1888,  In  absence  of 
the  purchaser  is,  in  the  absence  of  stipulation,  entitled  to  have 
stamped  at  the  vendor's  expense  all  deeds  forming  part  of  the 
title  during  the  statutory  or  stipulated  period,  except  perhaps 
such  deeds  as  are  useless  for  the  protection  of  the  purchaser : 
Smith  V.  W>/le>j,  16  Jur.  1136. 

Thus,  a  purchaser  is  entitled,  on  a  contract  for  sale  with  a 
mortgagor,  to  require  an  insufficiently-stamped  mortgage  deed 
to  be  stamped  at  the  vendor's  expense,  although  the  mortgagee 
was  to  join  in  the  conveyance  to  the  purchaser:  Whiting  to 
Loomcs,  14  Ch.  D.  822  ;  17  Ch.  Div.  10.  There  the  purchaser 
might  have  required  the  deed  to  show  who  the  mortgagee  was, 
and  why  he  joined  in  the  conveyance  (per  Pearson,  J.,  24 
Ch.  D.  at  p.  124),  and  also  to  protect  himself  against  an  incum- 
brancer of  the  equity  of  redemption  :  per  James,  L.  J.,  17 
Ch.  D.  at  p.  11. 

But  where  a  building  society  had  conveyed  to  several  allottees,  Building 
and  the  latter  had,  on  having  their  purchase-money  refunded, 
reconvejed  to  the  society  by  unstamped  deeds,  purchasers  from 
the  society,  who  were  to  get  a  conveyance  from  the  society  and 
the  allottees,  were  held  not    entitled   to  require    ihe   deeds    of 
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recouvejance  to  the  society  to  be  stamped :  Ex  parte  Bivkhcck, 
^c.  Socief//,  24  Ch.  D.  119.  This  was  a  case  of  compulsory 
sale,  and  the  purchasers  (the  Conservators  of  Ejiping  Forest) 
could  have  vested,  and  afterwards  did  vest,  the  property  in 
themselves  hy  a  deed  poll  under  the  Lands  Clauses  Act,  1845, 
sect.  75. 

(ix.)    Conditions  respecting  lenancics,  Easements,  8fC. 

A  condition  precluding  requisitions  in  respect  of  a  specified 
underlease,  "or  of  any  underlease  or  tenancy  prior  to"  a 
specified  date,  will  not  preclude  requisitions  in  respect  of  an 
underlease  made  prior  to  the  specified  date,  and  not  expressly 
mentioned  in  the  conditions,  but  known  to  the  vendor  at  the 
thne  of  the  sale :  Edwards  v.  Wickicar,  1  Eq.  68.  "  It  was  the 
clear  duty  of  the  vendor  to  give  the  fullest  information  which 
he  himself  possessed  as  to  the  title.  The  object  of  special 
conditions  of  sale  is  to  protect  the  vendor  from  inquiries  which 
he  cannot  satisfy,  and  against  objections  which  he  cannot 
explain  away.  .  .  .  Here  it  was  plainly  the  duty  of  the 
parties  to  disclose  the  underlease,  and  it  would  be  most  mis- 
chievous to  allow  a  vendor  to  suppress  facts  known  to  him 
affecting  the  title,  and  yet  compel  a  purchaser  to  accept  it " : 
per  Page-Wood,  Y.-C,  ibid.     See  fm-tlier  as  to  leases,  pp.  Q7,  68. 

The  ordinary  condition  with  regard  to  easements  does  not 
protect  the  vendor  against  an  easement,  or  claim  to  an  easement, 
known  to  him  or  his  solicitor  who  prepared  the  conditions,  but 
only  against  those  unknown  to  him  at  the  time  of  the  contract : 
Heyicood  V.  Mallalieu,  25  Ch.  D.  -357,  at  p.  363. 

It  has  even  been  said  that  the  condition  will  not  relieve  the 
vendor  from  the  necessity  of  disclosing  liabilities  of  which  he 
would  have  been  aware  if  he  had  used  the  means  of  knowledge 
in  his  reach,  e.g.,  if  he  had  perused  his  title-deeds  :  Nottingham, 
^c.  Company  v.  Batter,  15  Q,.  B.  D.  at  p.  271.  In  that  case  the 
condition  made  the  property  "  subject  to  all  tenancies  and 
easements,  and  also  subject  to  any  matter  or  thing  affecting  the 
same,  whether  disclosed  at  the  time  of  sale  or  not."  There  were 
restrictive  covenants  affecting  the  property,  of  whi(jh  the  vendor 
apparently  was  ignorant,  but  which  he  would  have  discovered  by 
perusing  his  title-deeds. 
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It  may  be  doubted  whether  this  was  not  going  too  far ;  the  con- 
dition is  employed  for  the  express  purpose  of  enabling  the  vendor 
to  neglect  the  examination  of  his  title. 

(x.)  Ii/ci(»ibra»cc.s. 

The  mention  of  an  incumbrance  in  the  conditions  is  not  Incum- 
sufficient  to  preclude  the  purchaser  from  requiring  it  to  be  paid 
off ;  it  should  be  mentioned  in  the  particulars.  See  p.  68.  In 
Torrance  v.  Bolton,  14  Eq.  124  ;  8  Ch.  118,  where  this  rule  was 
laid  down,  the  conditions  were  not  annexed  to  the  particulars ; 
they  were  not  printed  or  circulated,  but  merely  read  in  the 
auction-room. 

The  condition  that  "  a  statement  in  a  specified  deed  that  a 
life  annuity  granted  to  A.  had  not  been  paid  or  claimed  for 
eight  years  previously,  and  a  declaration  by  the  vendor  that  he 
believes  that  the  same  has  not  been  claimed  for  the  last  twenty 
years,  shall  be  conclusive  evidence  of  the  fact  of  such  annuity 
having  determined,"  was  held  to  be  misleading,  the  fact  being 
that  the  annuity  was  granted  for  four  lives,  two  of  which  were 
subsisting,  and  the  property,  the  subject  of  the  sale,  being  a 
reversion,  the  annuity  charged  on  it  could  not  have  been 
claimed  during  the  periods  mentioned  in  the  condition  :  Drysdale 
V.  Mace,  5  D.  M.  &  G.  103. 
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CHAPTER  XXVII. 


IDENTITY. 


(i.)  In  the  absence  of  Stijiuhdio)), 
Identity.  jp  there  is  any  variation  between  the  description  of  the  parcels 

in  the  documents  of  title,  and  the  description  contained  in  the 
particulars,  or  between  the  descriptions  in  the  several  docu- 
ments of  title  Inter  xe,  the  purchaser  is,  ia  the  absence  of  stipu- 
lation to  the  contrary,  entitled  to  evidence  that  the  property 
Fold  is  identical  with  or  comprised  in  the  parcels  contained  in 
the  documents  of  title. 

If  the  parcels  ore  so  loosely  described  in  the  documents  of 
title  as  not  to  be  capable  of  identification  by  means  of  the 
description  alone,  the  purchaser  may  require  evidence  as  to  who 
was  in  possession  of  the  property  during  the  period  covered  by 
the  abstract  of  title,  but  ho  cannot  refuse  to  complete  merely  on 
the  ground  of  the  vagueness  of  the  description  in  the  documents 
of  title.  See  Lo)ig  v.  Collier,  4  Russ.  2'i7,  which  was  a  case  of 
copyholds,  where  the  descriptions  on  the  Com-t  Rolls  usually  are 
vague  ;  but  the  same  rule  would  probably  apply  to  freeholds. 
"Partly  If  the  vendor  describes  the  property  as  "partly  freehold  and 

freehold."  1       1        J  1  J 

partly  leasehold,"  or  "  partly  freehold  and  partly  copyhold,"  he 
is  under  an  obligation  to  show  the  purchaser  the  boundaries  of 
the  different  kinds  of  land:  Monro  \.  Taijlor,  8  Ifa.  51,  at  p.  f'G. 
The  purchaser  cannot,  in  such  a  case,  complain  if  the  freehold 
portion  is  less  than  he  expected;  all  he  can  complain  of  is 
uncertainty  as  to  the  boundaries  :  Ibid. 
I'^^a-  The  parcels  in  a  lease  were  described  by  reference  to  a  plan 

on  the  margin,  which  purported  to  be  drawn  to  a  scale  of  one 
chain  to  an  inch,  and  gave  the  outline  of  the  parcels,  and  stated 
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that  they  contained  2  roods ;  measured  by  the  scale  the  plan 
showed  that  the  parcels  contained  about  2^  roods.  On  a  sale  of 
the  leasehold  parcels,  together  with  the  adjacent  freeholds,  tlie 
purchaser  objected  that  the  C[uantity  of  leaseholds  was  uncertain. 
The  objectiou  was  disallowed  on  tlie  ground  that  the  lease 
afforded  the  materials  for  ascertaining  the  quantity  of  the  lease- 
hold parcels :  Mo)iro  v.  Taylor,  3  Mac.  &  Gr.  713.  The  decision 
would  have  been  tlie  same  even  if  it  had  been  of  the  utmost 
importance  to  the  purchaser  that  the  leaseholds  should  be  2,  and 
not  2|,  roods,  as  all  the  vendor  had  represented  was,  that  the 
estate  was  partly  freehold  and  partly  leasehold  :  Ihkl.,  p.  720. 

(ii.)    Condition^  as  to  Identlti/. 

A  condition  that  "  no  further  evidence  of  identity  shall  be  Conditions, 
required  than  that  afforded  by  the  abstracted  documents,"  will 
not  preclude  the  purchaser  from  recj^uiring  evidence  of  identity  No  evidence 

ID.  QGCd-S 

if  the  documents  do  not  afford  evidence  of  identity ;  as  for 
instance,  if  the  descriptions  given  in  the  documents  vary  from 
the  particulars  or  from  each  other :  Floiccr  v.  Ilavtopp,  6  Beav. 
476,  and  Curling  v.  Austii),  2  Dr.  &  Sm.  129. 

A  condition,  however,  that  "  the  quantities  of  the  land  shall  Deficiency  in 
be  taken  as  stated,  whether  more  or  less,  although  the  title-deeds  title  deeds, 
state  such  quantities  to  be  less,"  and  that  "  no  other  evidence  of 
identity  shall  be  required  than  that  furnished  by  the  documents 
of  title,  and  the  statements  contained  therein  shall  be  conclusive 
evidence  of  identity,"  was  held  to  preclude  the  purchaser  from 
objecting  that  the  abstract  showed  title  to  3  roods,  22  perches 
only,  the  property  being  described  in  the  particulars  as  1  acre, 
2  roods,  8  perches:  Nicull  v.  Chambers,  II  0.  B.  996  (but  qii.  ?). 

A  condition  that  "  the  estate  as  to  extent  of  acreage,  and  Misdescrip- 
other  matters  of  description,  shall  be  taken  as  conclusively  acreage. 
shown  and  defined  by  certain  specified  deeds  without  further 
evidence,"  will  not  preclude  the  purchaser  from  complaining  of 
the  inaccuracy  of  a  statement  made  to  him  by  the  vendor  as  to 
the  quantity.  Such  a  condition  is  "  no  more  than  a  conveyanc- 
ing provision  as  to  identity,  that  the  estate  sold,  represented  as 
consisting  of  1,530  acres,  should,  as  to  its  extent  of  acreage  and 
other  matters  of  description,  be  taken  to  be  conclusively  identi- 
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fied  by  tlie  title-deeds  "  :  per  Lord  Cairns  in  Ale ra man  WorJis 
V.  Wickeus,  4  Cb.  App.  101,  at  p.  105. 
Identification  A  condition  tbat  a  certain  plot  "  cannot  be  properly  identified 
iraposM  e.  ^^^  ^^^  vendor  ....  but  it  is  fairly  presumed  tbat  tbe  pur- 
chaser, by  inquiry  in  tbe  vicinity,  uill  be  able  to  ascertain  tbe 
true  situation,  and  be  is  to  accept  tbis  plot  by  tbe  description 
only  contained  in  tbe  conveyance  deed  of  it,"  is  insufficient  if 
tbe  purchaser's  inquiries  turn  out  to  be  unsuccessful :  liobimon 
V.  Musr/rove,  2  Moo.  &  II.  92. 
Freeholds  and  On  a  sale  of  adjacent  freeholds  and  copyholds,  tbe  condition 
mijced"  ^  that  "  the  purchaser  shall  not  be  entitled  to  have  it  shown  bow 
much  is  freehold  and  how  much  copyhold,"  binds  the  purchaser 
for  all  purposes  of  tbe  sale,  and  a  stipulation  that  tbe  timber 
on  the  property  is  to  be  taken  at  a  specified  valuation  is  covered 
by  tbe  condition,  so  that  the  purchaser  cannot  object  that  he 
does  not  know  how  much  of  the  timber  is  on  cojiybold  land : 
Crosse  V.  Lawrence,  9  Ha.  4G2.  In  tbat  case,  the  sale  of  the 
land  and  timber  was  one  entire  contract,  and  the  vendor's  duty 
of  making  out  his  title  to  the  timber  was  limited  by  tbe  condition. 
If  the  sale  of  the  timber  had  been  a  separate  contract,  he  would 
have  been  obliged,  in  the  absence  of  further  stipulation,  to  shoAv 
tbat  it  stood  on  the  freehold  portion  of  the  property,  as  other- 
wise the  purchaser  -svould  not  be  sure  of  having  a  right  to  fell 
and  remove  it. 

On  a  contract  of  sale  of  a  house  and  land  described  as  "  free- 
hold, except  about  eight  acres,  which  are  copyhold,  but  undistin- 
guished, except  as  to  not  including  any  of  tbe  buildings,"  after 
the  abstract  of  title  bad  been  delivered,  a  supplemental  agreement 
was  entered  into  detailing  what  requisitions  should  be  complied 
with,  and  amongst  others  tbe  following  requisition :  "  Declaration 
of  identity  of  lauds  mentioned  in  deeds  to  those  now  sold."  It 
was  held,  that  the  meaning  of  this  requisition  was  that  tbe 
purchaser  was  to  be  supplied  with  evidence  tbat  the  lands  sold 
were  comprised  either  as  freehold  or  as  copyhold  in  tbe  title 
produced,  but  tbat  the  vendor  was  rebeved  from  the  duty 
imposed  on  him  by  tbe  original  contract  of  proving  that  the 
buildings  were  not  on  tbe  copyhold  portion :  Dawson  v.; 
Brinchman,  3  Mac.  &  Gr.  53. 
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On  tlie  sale  of  laud  described  as  containmg  227  acres,  50 
thereof  copyhold,  and  the  rest  freehold,  a  condition  that  the 
vendor  shall  not  be  required  to  distinguish  the  copyholds  from 
the  freeholds,  and  that  no  compensation  shall  be  made  if  the 
copyholds  exceed  50  acres,  will  not  preclude  the  purchaser  from 
objecting  to  the  title,  if  he  discovers  aliunde  that  the  copyholds 
are  very  much  more  than  50  acres  :  Turquand  v.  Rhodes,  37 
L.  J.  Ch.  830. 

A  condition  that  *'  a  statutory  declaration  of  the  possession  or  Better 
receipt  of  rents  for  thirty  years  and  upwards  according  to  the  ^^^  ^^^^' 
title  declared,  or  of  the  identity  of  the  premises  shall  be  deemed 
sufficient  evidence  of  seisin  or  identity,"  will  not  preclude  the 
purchaser  from  requiring  better  evidence  if  the  vendor  has  it ; 
and  the  purchaser  may  insist  on  an  affidavit  by  the  vendor  that 
the  declaration  is  the  best  evidence  he  can  give  :  Bird  v.  Fox,  11 
Ha.  at  p.  48. 
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CHAPTER  XXVIII. 


J)i:livekv  of  abstkact — WA1^•KK  or  requisitions. 


Abstract. 


Time. 


"Waiver  as  to 
time. 


The  vendor  is  bound  to  deliver  an  abstract  of  title,  in  tlie 
absence  of  any  condition  to  the  contrary ;  delivery  of  the  title- 
deeds  is  not  enough :  Sug.  406.  The  piux-haser,  though  bound 
to  accept  the  title,  may  .still  require  an  abstract.  See  p.  225, 
above. 

Though  a  time  is  fixed  in  the  conditions  for  the  delivery  of 
the  abstract,  the  vendor's  default  does  not  necessarily  entitle  the 
purchaser  to  rescind,  time  not  being  regarded  as  of  the  essence 
of  the  contract,  unless  made  so  by  express  stipulation,  by  the 
nature  of  the  property,  or  the  circumstances  of  the  case  :  lioherts 
V.  Berry,  3  D.  M.  &  G.  291  ;  and  see  pp.  ^71  to  274. 

If  the  vendor  fails  to  deliver  the  abstract  within  a  reasonable 
time  after  the  date  fixed  (or,  if  no  date  is  fixed,  within  a 
reasonable  time  after  the  sale),  the  purchaser  may  rescind.  In 
Voui  v.  CatteU,  27  L.  T.  N.  S.  469,  the  condition  stipulated  for 
delivery  of  the  abstract  within  twenty-one  days,  and  the 
abstract  was  not  delivered  until  118  days  after  the  sale;  this 
was  held  to  be  an  unreasonable  delay,  and  one  justifying  the 
purchaser  in  rescinding. 

But  if  the  purchaser  fails  to  return  an  abstract  delivered  too 
late,  he  would  probably  be  held  to  have  waived  his  right  to 
rescind  on  account  of  such  lateness  of  delivery  (see  Seton  v. 
Slack,  7  Ves.  265,  at  p.  278);  unless  he  has  received  the  abstract 
"  without  prejudice  "  :  cf.  Tdlcijx.  Tliomaa,  ?j  Ch.  App.  Gl;  and 
see  p.  257.  And  it  would  seem  that  a  purchaser  who  neglects 
to  ask  for  the  abstract  within  a  reasonable  time  before  the  day 
fixed  for  its  delivery,  cannot  object  to  the  lateness  of  delivery  : 
Guest  V.  Howfray,  5  Ves.  818,  823. 

AVhere  the  stipulation  was  that  the  abstract  should  be 
delivered   immediately,    and    that,   if    the   purchase   were   not 
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completed  by  the  day  specified,  tlie  purcliaser  should  be  released, 
and  the  abstract  was  not  delivered  immediately,  and  communi- 
cations on  the  subject  of  the  title  continued  after  the  day  fixed 
for  completion,  the  pm-chaser  was  held  to  have  waived  the 
benefit  of  the  stipulation  as  to  time:  Uipicclly.  Kni(jht,  1  Y.  & 
0.  Ex.  401,  at  p.  419. 

In   construing   conditions   requiring  the  purchaser  to  make  "Abatract" 


means 


his  requisitions  within  a  given  time  "after  the  delivery  of  "perfect 
the  abstract,"  the  words  "delivery  of  abstract"  are  taken  to 
mean  the  delivery  of  a  perfect  or  sufficient  abstract :  Uppcrfon  v. 
Niclwhon,  (5  Ch.  436  (decided  also  in  Ifobson  v.  Bell,  2  Beav. 
17;  Blacklow  v.  Laus,  2  Ha.  40).  By  a  perfect  abstract  is  Definition  of 
meant  the  most  perfect  abstract  in  the  vendor's  possession  abstract." 
(actual  or  constructive)  at  the  time  of  delivery  :  Morlcy  v.  Cooli, 
2  Ha.  pp.  HI,  112,  114.  See  also  Oakden  v.  Pike,  34  L.  J. 
Ch.  620;  Farr  v.  Lovegrove,  4  Drew,  170.  An  abstract  is  not 
imperfect  or  insufficient  because  it  shows  that  the  vendor's  title 
is  defective,  or  that  he  has  no  title  at  all.  Thus,  in  Blackburn  v. 
SfJiit/t,  2  Ex.  783,  789,  the  abstract  was  held  sufficient,  although 
it  showed  that  the  vendor  had  not  a  full  sixty  years'  title.  An 
insufficient  or  imperfect  abstract  means  an  abstract  which  does 
not  truly  or  sufficiently  abstract  the  deeds  purporting  to  be 
abstracted,  or  which  does  not  abstract  the  whole  of  the  muni- 
ments of  title  (covering,  at  least,  the  period  fixed  by  law,  or  by 
the  contract,  for  length  of  title)  in  the  vendor's  custody,  power, 
or  knowledge,  or  does  not  state  the  facts  (with  dates)  of  deaths, 
births,  &c.,  material  to  the  title.  It  is  not  necessary,  in  order 
to  perfect  the  abstract,  that  it  should  have  been  compared  with 
the  documents  themselves.  See  Blackburn  v.  Smith,  2  Ex.  783 ; 
Oakden  V.  Pike,  34  L.  J.  Ch.  620. 

In  abstracting  a  deed  or  will,  the  limitations  and  uses  should  Documents, 

11111     ^^°^  *°  ^® 
be  accurately  stated;  if  there  are  any  trusts,  they  should  be  abstracted. 

stated;  all   modifications,  by   proviso  or  otherwise,  should  be 

accurately  stated.     See  Sug.  408,  410. 

A  deed  or  will  is  sufficiently  abstracted  (for  the  purpose  of  ^J^"^^  , 

entitling  the  vendor  to  say  that  an  objection  is  waived)  even  sufficiently 

though  all  the  clauses  thereof  are  not  set  out,  provided  that  the 

clauses  on  which  the  objection   is   founded   are   set   out.     In 
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CONDITIONS  OF  SALE. 


Examples. 


Burden  of 
proof. 


Damages. 


OahJni  V.  Pilcc,  34  L.  J.  Cli.  620,  the  vendor  deduced  his  title 
from  a  devise  in  a  will  to  "  the  sons  of  R.  0.  (if  he  should  leave 
any),  to  the  eldest  son,  and,  if  ho  should  die  without  male  issue, 
then  to  his  second  son,  and  to  all  his  sons  severally  and 
successively,  according  to  their  respective  seniority  in  tail 
male,"  and  a  disentailing  deed  executed  hy  R.  0.  and  his  eldest 
son.  The  purchaser  sent  in  an  objection  (beyond  the  specified 
time)  that  the  estate  in  tail  male  of  the  eldest  son  was  contin- 
gent on  the  event  of  his  surviving  his  father.  The  will  con- 
tained a  residuary  devise  (which  was  not  abstracted)  to  H.  0.  in 
fee.  Kiudersley,  V.-C,  held  that  the  will  was  sufficiently 
abstracted  for  the  purpose  of  raising  the  objection  taken  by  the 
purchaser,  and  that  the  objection,  being  too  late,  was  to  be  held 
waived. 

A  statement  in  the  abstract  of  a  will,  that  trustees  are  to  sell 
and  hold  the  produce  "  upon  the  trusts  for  the  children  of  F.  S., 
as  therein  mentioned,"  is  sufficient  to  call  on  the  purchaser  to 
make  the  requisition  as  to  what  those  trusts  are :  Want  v. 
Sfallibrass,  L.  R.  8  Ex.  175. 

An  abstract  of  a  marriage  settlement,  omitting  the  covenant 
to  settle  after-acquired  property,  which  alone  affected  the 
subject  of  the  sale,  was  held  to  be  insufficiently  abstracted  : 
Burnahy  v.  Eq.  Reversionary  Int.  Soc,  54  L.  J.  Ch.  466. 

A  document  is  not  sufficiently  abstracted  if  it  contain  a 
material  clerical  error,  even  though  in  a  subsecjuent  document 
there  is  a  recital  fully  abstracted,  correctly  setting  forth  the  pre- 
vious document:  McCutloch  v.  Gregory^  1  K.  &  J.  286,  at  p.  292. 

The  onus  of  proving  that  the  abstract  delivered  by  the  vendor 
is  not  perfect  lies  on  the  purchaser :  Ward  v.  Glirimcs^  0  Jur. 
N.  S.  1097. 

The  purchaser  may  recover  damages  (if  he  has  suffered  any) 
in  consequence  of  the  vendor's  breach  of  contract  to  deliver  a 
perfect  abstract,  but  it  is  improbable  that  a  purchaser  should 
suffer  damages  through  such  a  breach :  Gray  v.  Fonicr,  L.  R.  8 
Ex.  249,  at  p.  282.  In  Steer  v.  Crowley,  14  C.  B.  N.  S.  337 
(where,  however,  it  was  said  the  vendor  was  not  bound  to  give 
a  perfect  abstract),  one  shilling  damages  was  given,  because  the 
abstract  first  sent  was  misleading.      The  purchaser   may  get 
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damages  (if  any)  resulting  from  tlie  vendor's  false  representa- 
tion that  the  abstract  is  perfect :   Gmy  v.  Fowler,  uhi  siq). 

In   Grai/  v.  Foickr,  L.  R.  8  Ex.  249,  at  p.  265,  there  are  Condition 
some  remarks  of  Lord  Bramwell  which  seem  to  lay  down  that  vendor  to 
if  the  abstract  is  imperfect,  and  the  purchaser  makes  a  requisi-  rescind, 
tion  on  a  defect  not  disclosed  by  the  abstract,  the  vendor  loses 
the  right  of  rescission  given  him  by  the  condition  for  rescission. 
This,  it  is  submitted,  cannot  be  supported ;    the  delivery  of  a 
perfect  abstract,  though  a  condition  precedent  to  the  acquisition 
by  the  vendor  of  a  right  to  disregard  requisitions  not  sent  in 
within  the  time  fixed,  is  not  a  condition  precedent  to  the  exercise 
by  the  vendor  of  his  right  to  rescind. 

Waiver  of  Requisitions. 
I.  In  the  absence  of  Stipulation. 

In  the  absence  of  stipulations  as  to  the  time  within  which  Waiver, 
requisitions  are  to  be  sent  in,  the  purchaser  may  waive  his 
right  to  object  to  the  title  (i.)  by  a  release  in  writing  or  parol ; 
(ii.)  by  taking  steps  towards  completion  without  insisting  on 
the  defect ;  (iii.)  by  taking  possession ;  (iv.)  by  exercising 
rights  of  ownership  ;  (v.)  by  completing  the  purchase. 

(i.)  Release. 

The  right  to  object  to  the  title  may  be  released  by  writing  or  Release. 
parol ;  a  mere  notification  that  the  title  is  satisfactory  is  enough. 
And  even  without  expressly  releasing  the  vendor,  the  purchaser 
may,  by  his  correspondence  or  conversation,  give  the  vendor  to 
understand  that  he  has  no  intention  of  disputing  the  title,  and 
in  that  case  will  be  held  to  have  lost  his  right  to  object  to  the 
title.  Thus,  where  a  purchaser  who  had  taken  possession  kept 
the  abstract  more  than  a  year  without  making  any  objections, 
and  wrote  to  the  vendor  apologising  for  not  paying  the  pur- 
chase-money, he  was  held  to  have  waived  his  right  to  object  to 
the  title  :  Margravine  of  Anspach  v.  Noel,  1  Madd.  310. 

Acceptance  of  title  to  freeholds  and  copyholds,  subject  to  the 
vendor  furnishing  a  "  declaration  of  identity  of  lands  mentioned 
in  deeds  to  those  now  sold,"  amounts  to  a  waiver  of  the  right 
to  have  the  freeholds  and  copyholds  distinguished  from  each 
other  :  Baivson  v.  Brinckman,  3  Mac.  &  Gr.  53.     See  p.  246. 


252  CONDITIONS  OF  SALE. 

(ii.)  TakiiKj  sfeps  towards  completion. 
Taking-  steps  Tendering  a  draft  conve3''aucG  may  bo  evidence  of  waiver. 
Thus,  a  purehnscr  of  leaseliold  property  wlio  made  other  requi- 
sitions, Lut  did  not  inquire  as  to  the  lessor's  title,  and  wlio  sent 
the  draft  conveyance  to  the  vendor,  was  held  to  have  waived  his 
right  to  proof  of  the  lessor's  title  :  CUvc  v.  BeaiDnont,  1  De  G. 
&  Sm.  397.  A  purchaser  who  forwarded  the  draft  conveyance, 
without  prejudice  to  the  requisitions,  was  held  to  have  waived 
his  right  to  object  to  the  title,  as  the  only  requisition  not 
answered  to  the  purchaser's  satisfaction  was  one  relating  to  the 
payment  of  the  purchase-money  :  Siveet  v.  Meredith,  8  Jur. 
N.  S.  637. 

Where  the  purchaser  took  possession,  retained  the  abstract 
for  five  months  without  objection,  and,  on  being  required  by 
the  vendor  to  complete  within  fourteen  days,  merely  asked  for 
production  of  title-deeds,  tliis  was  held  to  amount  to  waiver : 
Perig  v.  Wisden,  16  Beav.  239. 

Where  the  purchaser,  knowing  at  the  time  of  the  defect  in 
title,  and  not  insisting  on  its  removal,  gave  notice  to  the 
vendor  to  complete,  this  was  held  to  be  waiver :  Mavhnjde  v. 
Weele^,  22  Beav.  ^,33. 
Continuing  to  The  purchaser  does  not,  by  merely  continuing  to  treat  after 
knowledge  of  a  defect,  waive  his  right  to  object  to  tlie  title  on 
account  of  such  defect.  Thus,  where  the  purchaser  objected  to 
a  defect  in  the  title,  and  continued  to  treat  for  five  months, 
insisting  that  his  requisitions  had  not  been  answered,  but  not 
specifying  the  objection  in  question,  which  was  not  one  of  the 
formal  written  requisitions,  he  was  hold  not  to  have  waived  his 
right :  Hughes  v.  Jones,  3  D.  F.  &  J.  307. 

(iii.)   T(ddng  possession. 
Taking  Taking  possession  with  the  knowledge  and  consent  of  the 

vendor  is  not  in  itself  sufficient  evidence  of  waiver.  If  the  con- 
ditions provide  that  possession  shall  be  taken  at  an  earlier  date 
than  that  fixed  for  completion,  the  possession  is  explained  as  a 
carrying  out  of  a  part  of  the  agreement,  and  not,  therefore,  an 
acceptance  of  the  title.  See  Margravine  of  Anspach  v.  Noel,  1 
Madd.  310. 

Even  though  the  conditions  do  not  provide  for  possession, 
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taking  possession,  tliougli  witli  tlie  vendor's  consent,  amounts  to  a 
presumption  of  an  acceptance  of  the  title,  and  the  onus  of  proof 
lies  then  on  the  purchaser  {Bo/ni  v.  Sieiisoii,  24  Beav.  631),  who 
may  rebut  the  presumption  by  showing  that  the  possession  was 
not  intended  to  have  that  effect.  The  fact  that  the  purchaser 
raises  and  insists  on  objections  to  the  title  will  rebut  the  presump- 
tion. See  Ili/dc  V.  Warden,  3  Ex.  Div.  72  (a  case  of  an  agree- 
ment to  grant  an  underlease). 

If  a  purchaser  knows  that  there  are  defects  in  the  title  which  Knowledge 
the  vendor  cannot  remove,  and  making  no  objection  thereto  able  defects, 
takes  possession  of  the  property  without  being  authorized  by  the 
conditions  to  enter  into  possession  before  completion,  he  waives 
his  right  to  object  to  such  irremovable  defects  :  Re  Gloacj  and 
Miner's  Contract,  23  Ch.  D.  320.  If  the  defect  is  removable, 
the  purchaser  does  not  necessarily  waive  his  right  to  have  it 
removed :  Ibid. 

A  restrictive  covenant  affecting  the  property,  and  enforceable  Instances  of 
by  third  persons,  is  an  irremovable  defect :  Ibid.     So,  too,  is  a  defects. 
right  of  sporting  over  the  property  vested  in  some  third  person 
over  whom  the  vendor  has  no  control :  Burnell  v.  Broicn,  1  J.  & 
W.  172. 

A  mortgage  is  a  removable  defect. 

Where  the  contract  provided  that  the  abstract,  if  required,  Not  asking 
should  be  paid  for  by  the  purchaser,  retention  of  possession  for 
two  years  without  asking  for  an  abstract  was  held  to  be  suffi- 
cient evidence  of  waiver  of  the  right  to  examine  the  title :  Sibbald 
v.  Loicrie,  18  Jur.  141. 

Taking  possession  and  declining  to  discuss  the  title  are  suffi- 
cient evidence  of  waiver  :  ILiU  v.  Later,  3  Y.  &  C.  196, 

Taking  possession  forcibly,  or  without  the  vendor's  know-  Forcible  or 
ledge,  amounts  to  waiver  if  the  conditions  do  not  provide  for  ^^^^^  posses- 
possession  :   Cakraft  v.  Roebuck,  1  Yes.  jun.  221   (see  below,  on 
partial  waiver). 

(iv.)  Exercising  rights  of  oicnersliip. 

If  the  purchaser  is  under  the  conditions  entitled  to  possession  Exercising 

•LP-  .  •  1       1  •        •         1       rights  of 

before  completion,  unimportant  alterations  made  by  him  in  the  ownership. 
property,  e.  g.,  filling  up  a  pond,  levelling,  removing  an  osier 
plantation,  do  not  prove  waiver  of  the  right  to  object  to  the 
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Insisting-  on 
having  good 
title. 


Offering  for 
sale. 


Mortgaging. 


Leasinc 


title  :  Oshonie  v.  Ranri/,  1  Y.  &  C.  C.  C.  IIC.     But  even  with 

such  a  condition,  making  alterations  in  and  lotting  the  property 
go  far  to^vards  i»roving  waiver.  See  M(ir(jmvi)ic  of  Aiisjjach  v, 
Nov/,  1  :N[add.  ;]io. 

In  the  absence  of  such  a  condition,  unimportant  acts  of  owner- 
ship (such  as  making  a  cesspool)  are  evidence  of  an  acceptance 
of  title,  which  is  rebutted  by  the  fact  that  the  purchaser  insists 
on  objections  to  the  title  all  the  time  :  Jl//dc  v.  JFardrii,  3  Ex. 
Div.  72. 

Offering  for  sale,  though  not  in  itself  sufficient  to  prove 
waiver,  is  a  fact  which  tends  to  strengtlien  other  evidence  of 
waiver.     See  Simpson  v.  Sadd,  4  D.  M.  &  G.  665. 

Tlie  purchaser  of  the  benefit  of  an  agreement  for  a  lease  of  a 
public-house  who  took  possession  without  objecting  to  the  title, 
paid  part  of  the  iiurchase-money  and  mortgaged  his  interest,  was 
held  to  liave  waived  his  riglit  to  object  to  the  title  :  JIai/don  v. 
Ben,  1  Beav.  337. 

The  granting  of  a  lease  by  the  purchaser  is  not  conclusive  evi- 
dence of  waiver  {Ex  parte  Sidehotliaiu,  1  M.  &  A.  655,  at  p.  661) ; 
but  a  purchaser  who  grants  a  lease,  intending  to  give  the  lessee 
possession,  will  probably  be  held  to  have  waived  objections  of 
which  he  was  aware  :  Ibid. 


Conditional 
waiver. 


Requisitions. 


Abstract. 


One  objec- 
tion. 


Variial  or  Conditional  Waiver. 

A  purchaser  may  waive  an  objection  conditionally,  or  may 
waive  one  objection  and  reserve  his  right  to  insist  on  other 
objections,  or  may  accept  the  title  so  as  to  preclude  himself 
from  rescinding  without  precluding  himself  from  demanding 
compensation. 

Waiver  of  the  right  to  deliver  requisitions  does  not  preclude 
the  purchaser  from  insisting  on  the  verification  of  the  abstract : 
Southhy  V.  Butt,  2  My.  &  Cr.  207. 

Waiver  of  the  right  to  an  abstract  does  not  preclude  the  pur- 
chaser from  making  requisitions  in  respect  of  defects  which  he  dis- 
covers without  an  abstract :  Sidchoftom  v.  Ihirringto)),  3  Jur.  947. 

Insistence  on  one  objection,  and  silence  as  to  another,  does 
not  necessarily  amount  to  waiver  of  the  second  objection : 
Ilageunis  v.  Falhn,  2  Moll.  561,  at  p.  576.     But  on  a  purchase 
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of  freeliolds  and  copyholds,  acceptance  of  the  title  subject  to 
the  production  of  a  "  declaration  of  identity  of  lands  mentioned 
in  the  deeds  to  those  now  sold,"  is  a  waiver  of  the  right  to  have 
the  freehold  distinguished  from  the  copyhold  :  Daicaon  v.  Briitck- 
'man,  3  Mac.  &  Gr.  53. 

Acceptance  of  title  or  waiver  of  requisitions  does  not  neces-  Right  to 
sarily  import  a  waiver  of  a  right  to  compensation :  Calcraft  v. 
Roebuck,  1  Yes.  jun.  221.     The  purchaser  loses  his  right   to 
rescind,  but  does  not  necessarily  waive  his  right  to  compensation : 
Hughes  V.  Jones,  3  D.  F.  &  J.  307,  at  p.  316. 

Where  on  a  sale  in  Court  a  misdescription  was  discovered 
before  completion,  and  compensation  claimed  under  the  condition, 
and  the  purchaser  accepted  a  conveyance  with  a  correct  descrip- 
tion, he  was  held  not  to  have  waived  his  right  to  compensation, 
and  the  purchase-money  being  still  in  Court  compensation  was 
allowed  thereout :  Re  Perriam,  32  W.  E.  369. 

An  acceptance  of  title  does  not  debar  the  purchaser   from  Unknown 
objecting  to  a  defect  of  which  he  was  ignorant,  and  which  ought 
to  have  appeared  on  the  abstract,  but  did   not :    Bousfield  v. 
Hodges,  33  Beav.  90. 

II.  Conditions  with  respect  to  Requisitions. 

If  a  time  is  fixed  for  the  delivery  of  the  abstract,  and  the  Time  fixed 
abstract  is  not  delivered  within  such  time,  the  condition  requir- 
ing the  pm'chaser  to  send  in  his  requisitions  within  a  given  time 
will  not  be  binding,  and  the  purchaser  will  be  allowed  a  reason- 
able time  for  sending  in  requisitions,  or  {qu.)  a  corresponding 
period  after  the  delivery  of  the  abstract. 

It  makes  no  difference  if  the  condition   as   to  sending   in  Time  of  the 
requisitions  contains  a  stipulation  that   time    shall   be   of   the  ^^^^'^^^' 
essence  of  the  contract,  and  no  such  stipulation  is  contained  in 
the  condition  as  to  the  delivery  of  the  abstract :    Uppcrton  v. 
Nicholson,  6  Ch.  436. 

"It  seems  to  me  reasonable  and  just  that  if  the  vendor  does 
not  himself  comply  with  the  terms  specified,  in  that  case  the 
time  for  taking  the  objections  and  the  mode  in  which  they  are 
to  be  considered  as  waived  should  depend  upon  the  general 
principles  of  the  Court "  :  per  James,  L.  J.,  ibid.,  p.  443. 


256 


coxDiTiox.s  OF  salt:. 


Imperfect 
abstract. 


Further 
requisition?. 


Title  wholly 
bad. 


If  the  abstract,  though  ddivcrod  witliiii  tlio  period  fixed,  is 
imperfect,  the  purchaser  must  send  in  liis  requisitions  within  a 
corresponding  period  alter  the  abstract  is  made  perfect :  Jlobson 
V.  Be!/,  2  Beav.  17.  But  requisitions  on  points  disclosed  by  the 
first  imperfect  abstract  must  probably  be  sent  in  within  the  time 
fixed,  the  extension  of  time  only  ajjplying  to  points  arising 
on  the  new  abstract  or  answers  to  requisitions  :  Wanly.  Ghrimcs, 
9  Jur.  N.  S.  1097;  and  see  Morleyx.  Cook,  2  Ha.  lOG,  at  p.  \12. 

If  the  purchaser  discovers  a  defect  in  tlio  title  sufficiently 
serious  to  make  the  title  bad  or  doubtful,  which  should  have 
been,  but  was  not,  either  disclosed  by  the  abstract  or  mentioned 
in  the  conditions,  the  stipulation  as  to  sending  requisitions 
within  a  given  time  will  not  preclude  liim  from  objecting  to  the 
title  on  the  ground  of  the  undisclosed  defect :    Wanle  v.  DLco», 

28  L.  J.  Ch.  .-no. 

The  condition  requiring  the  purchaser  to  send  in  his  objections 
within  a  given  time  does  not  preclude  the  purchaser  from  taking 
an  objection  which  arises  out  of  evidence  called  for  before  the 
expiration  of  the  time  fixed :  Blackloic  v.  Laicn,  2  Ha.  40.  The 
purchaser  will,  it  seems,  be  allowed  a  corresponding  period  after 
the  production  of  the  evidence.  See  Hoh-son  v.  Bell,  2  Beav.  17, 
and  Morlc;/  v.  Cook,  2  Ha.  106,  at  p.  112. 

The  condition,  that  objections,  if  not  taken  in  time,  are  to  be 
considered  as  waived,  does  not  bind  the  purchaser  to  complete 
where  the  title  is  wholly  bad.  Thus,  in  Want  v.  StalUbrass, 
L.  R.  8  Exch.  17o,  where  the  vendors,  who  were  devisees  in 
trust  for  sale  after  the  death  of  F.  S.,  sold  during  the  lifetime 
of  F.  S.,  and  this  defect  appeared  on  the  abstract,  but  was  not 
objected  to  by  the  purchaser  within  the  time  fixed  by  the 
conditions,  it  was  held  that  the  purchaser  could  rescind  and 
recover  his  deposit.  See,  also,  Tanqiicra;/-  Willaume  an'l  Laii/Jaa, 
20  Ch.  Div.  460,  at  pp.  47;J,  474.  But  in  Oakf/m  v.  Pike, 
34  L.  J.  Ch.  620,  Kindersley,  V.-C,  held  that,  the  purchaser 
being  too  late,  the  question  whether  the  title  was  good  did  not 
arise  ;  that,  however,  was  a  case  of  douhffal  title  only.  See 
p,  206.  In  llosenhrrcj  v.  Cook,  b  Q.  B.  Div.  162,  the  condition 
was  enforced  although  the  vendor  had  only  a  short  possessory 
title. 
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Where  the  conditions  of  sale  mask  a  defect  in  the  title  in  Bonafdes. 
such  a  way  as  to  show  want  of  bona  fides  in  the  vendor,  the 
condition  making  time  essential  for  the  sending  in  of  requisitions 
will  not  be  enforced  against  the  purchaser,  especially  if  the 
title  is  radically  had  and  the  time  given  short  compared  with 
the  length  of  the  abstract :  Boyd  v.  Dickson,  10  I.  II.  Eq.  239, 
at  p.  255. 

In  any  case  of  fraud  or  of   "  common  mistake  "  where  the  Fraud  and 
purchaser  is  relieved  after  completion,  the  purchaser  would  he  mistake." 
relieved   from  the  condition  as  to  requisitions.     See  Jo)ies  v. 
C/i/ford,  3  Ch.  D.  779,  and  Price  v.  Macaida//,  2  D.  M.  &  G-. 
339,  347. 

The  vendor  waives  his  right  to  treat  requisitions  as  waived,  if  Waiver  by- 
he  receives  and  entertains   requisitions   after    the    time    fixed, 
without    expressly  reserving    his    right   under    the   condition : 
Oakden  v.  Fike,  11  Jui\  N.  S.  666. 

On  a  sale  by  the  Court,  a  purchaser  was  allowed  to  rescind,  on  After  pay- 
the  ground  of  a  defect  in  title  not  sufficiently  disclosed  by  the  cha'se-money. 
abstract,  even  after  he  had  paid  the  purchase-money  into  Court, 
and  even  though,  but  for  the  negligence  of  his  solicitor  the 
defect   might  have    been   discovered    in    time :    McCuIIoch    v. 
Gregory,  1  K.  &  J.  294. 


\v. 
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CHAPTER  XXIX. 


COMPENSATION. 


(i.)  Conditions  allowiufj  Compensation  to  the  Furchascr. 
(ii.)  Conditions  refusing  Compensation  to  the  Purchaser. 
(iii.)  Conditions  nlloivin;/  Compensation  to  the  Vendor. 


(i.)   Co)tditionH  allowinrj  Compensation  to  the  Purchaser. 

Effect  of  A   coxDiTioN    allowing   compensation    to    the   purchaser    has 

condition  for    apparently  no    effect  upon  the  mutual   riffhts  of  the  vendor 

compensation.      1 1  ^  j-  c  ^ 

and  purchaser,  except   in   the   thi-ee   cases  mentioned   below : 
pp.  260—263. 
Fraud  or  The  purchaser  may,  notwithstanding  the  condition,  rescind  if 

descriptio^!  '  ^^^  misdescription  was  fraudulent,  or  in  an  essential  matter ; 
Non-essential  the  vendor  may  enforce  the  contract  with  compensation  if  the 
rms^  escnp-  misdescription  was  non-essential,  either  under  the  condition,  or 
under  his  general  right ;  and  the  purchaser  may,  either  under 
the  condition,  or  under  his  general  right,  enforce  the  contract 
with  compensation,  even  though  the  misdescription  was  one  which 
would  be  usually  considered  essential,  provided  compensation  can 
be  assessed.  See  the  rules  laid  down  at  p.  97.  The  cases  as  to 
fraud  and  essential  misdescrijotion  will  be  found  set  out  at 
length  at  p.  83  and  p.  105  respectivel}'.  The  following  autho- 
rities are  cited  merely  to  show  that  the  same  principle  applies 
where  there  has  been  a  condition  for  compensation  : — • 

The  condition  "  was  meant  to  guard  against  unintentional 
errors,  not  to  compel  the  purchaser  to  complete  the  contract  if 
he  had  been  designedly  misled  "  :  Duke  of  Norfolk  v.  Worthy,! 
Camp.  337. 

"  I  think  that  such  a  condition  applies  to  accidental  slips,  but 
not  to  a  case  like  the  present,  where,  though  I  do  not  mean  to 
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impute  actual  fraud,  there  is  what  in  the  view  of  a  Court  of 
Equity  amouuts  to  fraud — a  misrepresentation  calculated  ma- 
terially to  mislead  a  purchaser"  :  per  Turner,  L.  J.,  in  Dimmock 
V.  maiett,  2  Ch.  App.  21,  at  p.  29. 

"  Where  the  misdescription,  although  not  proceeding  from 
fraud,  is  in  a  material  and  substantial  point,  so  far  affecting  the 
subject-matter  of  the  contract,  that  it  may  be  reasonably  sup- 
posed that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all;  in  such  case  the 
contract  is  avoided  altogether,  and  the  purchaser  is  not  bound 
to  resort  to  the  clause  of  compensation" :  per  Tindal,  C.  J.,  in 
Flight  v.  Booth,  1  Bingh.  N.  C.  370,  at  p.  377. 

In  Wright  v.  Wilson,  1  Moo.  &  E.  207,  Parke,  B.,  thought 
that  if  the  misdescription  had  originated  in  error,  a  condition 
for  compensation  in  case  of  a  "  mistake  in  the  description  of  the 
premises,  or  any  other  material  error  in  the  particulars  of  sale," 
would  prevent  the  purchaser  from  rescinding,  however  gross  the 
negligence  of  the  vendor  had  been,  and  however  important  the 
error  was  to  the  purchaser.  But  this  is  contrary  to  the  general 
tendency  of  the  authorities. 

On  the  sale  of  a  reversion  expectant  on  the  death  of  A.  (a 
man),  without  children,  A.  was  described  as  being  66  years  old, 
being  in  reality  only  61.  It  was  held  that  this  error  did  not 
come  within  the  condition,  because  such  an  error  affected  the 
probability  of  the  contingency  of  the  birth  of  children,  which 
was  not  a  subject  of  calculation :  Shencood  v.  Robins,  Moo.  & 
Mai.  194. 

The  extent  to  which  certain  undisclosed  easements  affected 
the  property,  the  importance  of  the  easements,  and  the  fact  that 
the  vendor  had  been  negligent  in  the  performance  of  his  duty, 
were  considered  as  having  weight  in  determining  whether  the 
condition  for  compensation  applied  or  not :  Shacldeton  v.  8ut- 
cliffe,  1  De  a.  &  Sm.  609. 

A  condition  for  compensation  for  errors  or  misstatements, 
does  not  entitle  the  purchaser  to  compensation  for  a  false 
estimate  innocently  made  by  the  vendor  of  the  annual  value  of 
the  property,  where  such  annual  value  is  expressly  stated  to  be 
"estimated":    Jle  Iluvlhutt   and  Chaytor,  57  L.  J.  Ch.   421. 
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There  Is  in  sucli  a  case  no  misstatement,  unless  the  vendor  made 
a  dishonest  estimate,  /.  c,  did  not  really  "  estimate  "  the  property 
at  the  value  mentioned  in  the  particulars.  It  might,  however, 
be  said  that  there  is  an  "  error,"  viz.,  an  error  in  the  estimate 
itself. 

Construction,  It  is  to  be  observed  that  in  all  the  above,  and  in  most  of  the 
older,  cases,  the  rule  that  the  Court  will  allow  the  purchaser  to 
rescind  if  the  misdescription  is  essential,  is  put  as  a  question  of 
construction ;  but  the  fact  is  the  Court  simply  puts  the  condi- 
tion on  one  side.  See  p.  263,  as  to  the  condition  that  no 
compensation  shall  be  allowed.  That  it  is  not  a  question  of 
construction  would  seem  clear  from  the  fact  that  where  the  pur- 
chaser desires  to  enforce  the  condition,  the  essentiality  of  the 
misdescription  is  not  taken  as  showing  that  the  condition  was 
not  meant  to  apply :  thus,  in  Painter  v.  Neuhij,  1 1  Ha.  26,  an 
essential  defect  of  title,  viz.,  the  absence  of  a  right  of  renewal  of 
a  lease,  was  held  to  be  within  the  condition.    See  further,  p.  172. 

Exceptions  to  The  three  exceptions  referred  to  at  p.  258,  are  the  following  : — 
(1.)  In   the   absence   of   stipulation   the    purchaser    cannot, 

completion.  after  completion,  obtain  compensation  for  any  defect.  See 
Chapter  XX.  p.  158.  But  a  condition  allowing  compensation 
to  the  purchaser  will  be  enforced  even  where  the  error  has  not 
been  discovered  until  after  completion,  unless  the  condition  is 
expressly  limited  to  errors  discovered  before  completion.  This, 
notwithstanding  some  conflicting  decisions,  may  be  taken  as 
having  been  settled  by  the  cases  of  Bos  v.  IlehJtam,  L.  E,.  2  Ex. 
72;  Re  Turner  and  SIccIton,  13  Ch.  D.  130;  and  Palmer  v. 
Johnson,  12  Q.  B.  D.  32;  13  Q.  B.  Div.  351.  The  most  im- 
portant decision  to  the  contrary  is  Manson  v.  Thacker,  7  Ch.  D. 
620,  a  decision  of  Malins,  Y.-C,  who  took  the  oj^portunity  in 
Allen  V.  llicliardson,  13  Ch.  D.  524,  of  expressing  his  approval 
of  his  own  view,  and  his  disapproval  of  that  of  Jessel,  M.  R.,  in 
Re  Turner  and  SIcclion,  supra.  The  reasons  given  for  the  deci- 
sion in  Jios  V.  IlelsJiani,  supra,  are — (1)  that  the  condition  was 
inserted  in  order  to  avoid  any  inquiry  involving  delay  into  the 
value  of  the  property  or  its  rental ;  (2)  that  it  could  easily  have 
been  limited  to  errors  before  completion,  if  that  had  been  the 
vendor's  intention ;  and  (3)  that  the  execution  of  the  convey- 
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ance  would  not  preclude  the  parties,  because  there  was  an 
express  contract  between  them  from  which  the  right  to  sue 
sprang.  An  additional  reason  is  given  in  Re  Tur))er  and 
Skelton,  13  Ch.  D.  130,  viz.,  that  where  the  error  is  one  of 
quantity  the  purchaser  could  not,  by  due  diligence,  discover  it 
before  completion,  except  by  the  permission  of  the  vendor, 
which  permission  tlie  vendor  is  not  bound  to  give.  The  prin- 
ciple laid  down  in  Lcggott  v.  Barrett,  15  Ch.  Div.  306,  at 
pp.  309,  311,  that  when  an  executory  contract  is  afterwards 
reduced  into  a  deed,  the  former  merges,  and  the  rights  of  the 
parties  are  determined  wholly  by  the  deed,  is  inapplicable, 
because  the  conveyance  is  intended  to  carry  out  only  a  part  of 
the  contract  for  sale,  and  is  not  designed  to  supersede  the  con- 
tract for  compensation. 

Where  the  defect  complained  of  is  a  mere  defect  in  title,  and  J?®^^^*  "^ 
the  vendor  has  not  made  any  misstatement  on  the  point,  nor 
concealed  it  in  the  preparation  of  the  abstract  of  title,  the  con- 
dition for  compensation  does  not  apply.  Thus,  in  Ex  ^mrte 
EicheK,  27  Sol.  J.  313,  where  the  vendor  had  only  a  life  estate 
in  part  of  the  property,  but  sold  as  absolute  owner,  the  Court 
of  Appeal  held  that  a  condition  for  compensation  in  case  any 
"  error,  misstatement,  or  omission,"  should  occur,  did  not 
apply,  as  this  was  a  mere  defect  in  title.  The  condition  as  to 
requisitions  would  naturally  cover  the  case  of  a  defect  in  title, 
but  even  aj)art  from  this  the  purchaser,  upon  completion,  is  pre- 
cluded from  objecting  to  the  title,  and  has  no  remedy  except 
under  his  covenants  for  title  (if  any). 

"Where  the  condition  for  compensation  is  only  in  respect  of  Deficiency  in 
any  "  deficiency  in  the  acreage  or  dimensions,"  it  is  conceived  °  ' 

that  the  purchaser  would  not,  after  completion,  be  able  to  obtain 
compensation  for  any  other  error,  e.g.,  a  misstatement  of  the 
rental. 

If  the  condition  embraces  in  terms  only  "errors  and  mis-  Omission, 
statements,"  or  "misdescriptions,"  a  question  might  arise 
whether  a  mere  omission  would  be  within  the  condition.  The 
actual  decision  in  Manson  v.  Thacher,  7  Ch.  D.  620,  might,  per- 
haps, be  upheld  on  the  ground  that  the  non-mention  of  the 
hidden  culvert  was  an  "  omission,"  and  not  an  "  error  "  or  "  mis- 
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(2)  Condition 
for  rescission. 


(3)  Defect 
known  to 
purchaser  or 
guarded 
against  by 
conditions. 


statement,"  and  that  the  condition  did  not  expressly  inchide 
"  omissions."  See,  as  to  the  distinction  between  omissions  and 
positive  misdescriptions,  Chapter  II.,  p.  18. 

(2.)  Where  there  is  tlio  usual  condition  for  rescission,  the 
right  of  the  vendor  to  enforce  that  condition  may  be  affected  by 
the  fact  that  the  contract  contains  a  condition  allowing  compen- 
sation to  the  purchaser.  In  the  absence  of  any  condition  as  to 
compensation,  the  pm-chaser's  demand  for  compensation  would, 
like  any  other  requisition,  enable  the  vendor  to  rescind  under 
the  condition  for  rescission.  If  there  is  a  condition  for  compen- 
sation, and  an  error  covered  by  that  condition  is  admitted  or 
clearly  proved  by  the  purchaser,  the  vendor  will  have  to  give 
compensation,  and  cannot  rescind  on  the  ground  of  unwilling- 
ness to  comply  witli  the  purchaser's  requisition.  This  subject 
is  more  fully  treated  in  Chapter  X.  on  the  Condition  for 
Bescission. 

(3.)  The  third  exception  to  the  general  rule  is  one  the 
existence  of  which  is  extremely  doubtful ;  but  it  is  inserted  in 
deference  to  the  authorities  mentioned  below.  It  is  this,  that 
where  the  defect  is  known  to  the  purchaser  at  the  date  of  the 
contract  (and  therefore  one  for  which  he  can  obtain  no  relief,  see 
above,  p.  207),  or  is  one  which  the  purchaser  is,  by  the  conditions, 
precluded  from  objecting  to,  the  condition  for  compensation  will 
nevertheless  enable  him  to  obtain  compensation.  The  authorities 
for  this  very  disputable  proposition  are  the  opinions  of  Kay,  J., 
in  Lett  v.  Randall,  49  L.  T.  N.  S.  71,  and  of  Bacon,  Y.-C,  in 
English  v.  Mitrrai/,  49  L.  T.  N.  S.  85.  In  the  former  case,  the 
vendors  had  described  the  property  as  let  on  lease  for  seventy- 
five  years  from  1850,  the  fact  being  that  the  term  commenced  in 
1858,  and  would  therefore  last  eight  years  longer  than  was 
thought.  Kay,  J.,  expressed  his  opinion  that  the  purchaser  did 
not  actually  know  the  description  was  wrong,  but  added  that 
even  if  he  did,  the  vendors  were  bound  to  give  compensation, 
because  their  contract  was,  "  We  will  sell  our  property  for  so 
much,  and  part  of  our  contract  is,  that  if  w^e  have  misstated 
anything  in  the  conditions  of  sale,  you  shall  have  compensation 
for  that  misstatement."  The  argument  (see  the  judgment)  that 
the  purchaser  had  paid  a  higher  price  owing  to  the  misdescrijo- 
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tion,  because  even  if  tlie  purchaser  knew  of  the  mistake,  the 
other  bidders  did  not,  and  being  influenced  by  the  description, 
bid  higher  than  they  would  otherwise  have  done,  seems  fal- 
lacious. If  the  purchaser  had  chosen,  he  could  have  asked  for 
information  as  to  the  defect  at  the  auction,  which,  being  given  to 
him  openh',  would  have  opened  the  eyes  of  the  other  bidders. 
Either  the  purchaser  was  content  to  give  the  price  he  offered,  in 
which  case  he  wanted  no  compensation  because  he  had  suffered 
no  damage,  or  he  paid  more  in  the  expectation  of  obtaining 
compensation,  in  which  case  he  committed  a  fraud  on  the 
vendors.  In  the  case  of  Camhericell  and  South  London  BuUding 
Society  V.  HoUomnj,  13  Ch.  D.  754  (see  p.  762),  Jessel,  M.  E., 
held  that  a  purchaser  who  had  notice  that  property  described  as 
a  lease  was  only  an  underlease,  was  not  entitled  to  compensation 
under  a  condition  allowing  compensation  "  if  any  error  or  mis- 
take shall  appear  in  the  description  or  in  the  nature  or  quality 
of  the  vendors'  interest  therein."  And  though  the  word  "  lease" 
was  only  ambiguous,  and  therefore  no  actual  misdescription 
had  occurred,  the  principle  of  the  case  is  certainly  at  variance 
with  the  opinion  of  Kay,  J.,  in  Lett  v.  Randcdl.  The  second 
part  of  the  proposition  above  set  out  is  even  more  doubtful,  but 
is  founded  on  English  v.  Ilurmij,  where  a  condition,  which  was 
held  to  be  sufficient  to  preclude  the  piu'chasers  from  rescinding  on 
the  ground  of  a  defect  in  the  vendors'  title,  was,  in  the  opinion 
of  Bacon,  Y.-C,  not  sufficient  to  preclude  them  from  demanding 
compensation  under  the  condition  for  compensation.  But  it  is 
to  be  observed  that  the  vendors  there,  both  before  the  action  and 
at  the  hearing,  conceded  the  purchasers'  right  to  compensation, 
the  only  point  for  the  Yice-Chancellor's  decision  being,  whether 
the  purchasers  were  entitled  to  rescind. 

(ii.)   Conditions  refusing  Compensation  to  the  Purchaser. 

A  condition  that  there  shall  be  no  compensation  cannot  be  Conditions 
relied  on  by  the  vendor  as  enabling  him  to  compel  the  pm-chaser  compensation, 
to  complete  without  compensation,  if  there  has  been  an  essential 
misdescription  (see  p.  102),  or  if  the  vendor  has  been  guilty  of 
fraud  in  the  matter. 

In  the  older  decisions,  the  rule  is  stated  as  a  rule  of  construe-  Construction. 
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tion.  Thus,  in  Whittcmovc  \.  Whiffcmoir,  8  Eq.  603,  Miilins, 
V.-C,  says  :  "  Conditions  of  this  kind  must  be  construed  as 
intended  to  cover  small  unintentional  errors  and  inaccuracies, 
but  not  to  cover  reckless  and  careless  statements."  But  it  is 
not,  i)roi")erly  speaking,  a  question  of  construction  ;  it  is  rather 
a  principle  of  equity,  that,  notwithstanding  the  conditions  of 
sale,  the  vendor  shall  not  have  S2:>ecific  performance  if  he  have 
materially  misled  the  purchaser.  See  the  judgments  of  Lord 
Esher,  M.  R.,  and  Cotton,  L.  J.,  in  Terr;/  and  White,  32  Ch. 
Div.  14. 

In  Porfinan  v.  Mill,  2  Euss.  570,  a  farm  of  249  acres  was 
described  as  "  containing  by  estimation  349  acres,  or  thereabouts, 
be  the  same  more  or  less,"  and  there  was  a  stipulation  that  the 
parties  should  not  be  answerable  for  any  excess  or  deficiency 
in  the  quantity,  and  that  such  excess  or  deficiency  should  not 
vacate  or  affect  the  contract,  but  that  the  premises  should  be 
taken  at  the  quantity  stated,  whether  more  or  less.  The  Couit 
was  of  opinion  that  such  a  clause  would  not  cover  so  largo  a 
deficiency. 

The  words  "  error  in  the  description  of  the  proj^erty"  are  to 
be  construed  as  referring  to  misdescription  of  the  physical  pro- 
perty, and  do  not  include  mistakes  in  the  description  of  the 
vendor's  title.  Where  the  vendor  sold  an  underlease  under  the 
description  of  "  lease,"  the  condition,  "  the  description  of  the 
property  in  the  particulars  is  believed  to  be  correct,  but  if  any 
error  shall  be  found  therein,  the  same  shall  not  annul  the  sale, 
nor  shall  any  compensation  be  allowed  the  vendor  or  purchaser 
in  respect  thereof,"  was  held  to  be  insufficient  to  preclude  the 
purchaser  from  rescinding  :  Bci/fua  and  Masters,  39  Ch.  Div.  110. 

"An  intending  purchaser  could  satisfy  himself  by  inspection 
whether  the  physical  property  had  been  described  with  sufficient 
accuracy,  and  we  ought  not  to  extend  a  condition  of  this  kind 
to  misdescrijotion,  which  he  coidd  not  discover  till  lie  received 
the  a-bstract  of  title"  :  per  Bowen,  L.  J.,  ibid. 

In  W/iittemore  v.  WJiittcmore,  8  Eq.  G03,  property  containing 
573  square  yards  was  described  as  containing  753  square  yards. 
It  was  a  sale  under  a  decree,  and  there  were  two  conditions 
relating  to  compensation,  one  that  no  compensation  should  be 
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allowed  in  respect  of  errors  as  to  quantity,  and  another  provid- 
ing for  compensation  "  except  as  to  matters  in  respect  whereof 
the  right  to  compensation  is  hereby  excluded."  The  Court 
held  that  the  purchaser  was  entitled  to  compensation. 

See,  for  other  instances  where  the  contract  has  been  rescinded 
or  compensation  given  notwithstanding  the  condition,  Ileiju-ood 
V.  MallalieUy  25  Ch.  D.  357  (an  undisclosed  easement  affecting 
the  property  sold)  ;  JSfoUinglKon  Patoit  Brick  Co.  v.  Butler,  16 
Q.  B.  Div.  778  (restrictive  covenants). 

The  condition  may,  however,  be  so  framed  as  to  inform  the  Sufficient 
piu'chaser  of  the  true  state  of  the  facts,  and  preclude  him  from  to  acreao-e. 
objecting  thereto  or  requiring  compensation.  Thus,  a  condition 
that  "  the  quantities  of  the  land  shall  be  taken  as  stated, 
whether  more  or  less  (although  the  title  deeds  state  such 
quantities  to  be  less),  without  any  equivalent  or  compensation 
on  either  side,"  was  considered  sufficient  to  preclude  the  pur- 
chaser from  requiring  compensation  or  rescinding,  although  the 
property  was  described  as  containing  la.  2r.  8 p.,  and  the  title 
deeds  gave  the  quantity  as  3  r.  22  p.  only  :  NicoU  v.  Chambers, 
11  C.  B.  996. 

A  condition  that  there  shall  be  no  compensation,  though  it  Purchaser 
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may  be  inadequate  to  enable  the  vendor  to  insist  on  specific  specific 
performance  icifhout  compensation,  will  be  sufficient  to  preclude  ^^^  ormance. 
the  purchaser  from  insisting  on  specific  performance  icith  com- 
pensation. 

As  against  such  a  claim,  the  condition  is,  to  use  the  language  Construction, 
of  the  older  decisions  (see  on  this  point,  p.  172),  construed  in 
accordance  with  the  ordinary  rules  of  construction.  That  is  to 
say,  the  construction  of  the  condition  varies  according  as  the 
purchaser's  demand  is  for  rescission,  or  for  completion  with 
abatement.  Thus,  in  Cordimjley  v.  CJieesehorough  (31  L.  J.  Ch. 
617,  at  p.  620),  Lord  Westbury  says,  "  No  doubt  it  is  a  very 
wholesome  maxim  that  a  vendor  shall  be  required  to  bring  into 
the  market  particulars  and  conditions  of  sale,  prepared  with 
great  care  and  fairness,  and  when  the  vendor  is  the  plaintiff  for 
a  specific  performance,  that  rule  is,  in  my  judgment,  properly 
enforced  as  against  the  vendor.  But  when  the  purchaser 
insists  that  the  terms  of  this  contract  give  him  a  right  to  a 
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deduction,  claiming  still  to  have  the  benefit  of  the  contract,  the 
rule  to  whidi  we  liave  been  referred  is  no  longer  applicable,  and 
the  contract  must  be  construed  according  to  the  ordinary  terms 
of  construction,  for  the  purpose  of  ascertaining  whether  he  is  or 
is  not  entitled  to  the  deduction  from  his  purchase-money." 
In  Tern/  ami  White  (32  Ch.  Div.  14),  Lord  Esher,  M.  H.,  says 
that  a  purchaser  could  not,  in  the  face  of  such  a  condition,  insist 
upon  completion  with  compensation,  because  (p.  24)  "  lie  has 
contracted  that  if  the  contract  is  to  go  on,  he  shall  not  have  any 
compensation  for  a  misdescription  of  quantity,"  In  that  case, 
as  well  as  in  Cordingley  v.  Checsohorough,  there  was  also  a  con- 
dition for  rescission,  which  made  the  vendor's  position  still  more 
secure. 

The  misdescription  complained  of  in  CurduHjIey  v.  Cliecse- 
horough,  4  De  G.  F.  &  J.  379  ;  31  L.  J.  Oh.  617,  was  that  land 
containing  4,350  square  yards  only,  was  described  as  containing 
7,683  square  yards. 

In  Fhillip^  V.  JSIilkr,  L.  E.  10  C.  P.  420,  reversing  9  C.  T. 
196,  the  purchaser  was  allowed  compensation  notwithstanding 
this  condition  ;  but  this  was  in  pursuance  of  a  subsequent  agree- 
ment between  the  vendor  and  purchaser  entered  into  at  the 
time  of  completion.     fSee  p.  204  of  the  report  in  9  C.  P. 

The  purchaser's  right  to  compensation,  under  a  condition 
allowing  compensation  in  case  of  an  "error  or  misdescription," 
is  not  precluded  by  a  condition  that  "  the  purchaser  of  lot  2 
shall  not  object  to  complete  his  purchase  if  the  quantity  should 
turn  out  less  than  that  stated  in  the  particulars " :  Frod  v. 
Brciccr,  3  Jur.  165. 

Where,  however,  there  was  no  condition  allowing  compensa- 
tion, the  condition  "  no  purchaser  shall  be  entitled  to  object  by 
reason  of  any  slight  error  or  misdescrii:)tion  in  tlie  rental,  as  to 
the  quantity  of  land,  rent-tithe,  rent-charge,  or  otherwise,"  was 
held  to  be  sufficient  to  preclude  a  purchaser  from  demanding 
specific  performance  with  abatement  of  the  purchase-money  in 
respect  of  a  misstatement  of  the  valuation  of  the  property, 
whereby  the  purchaser  was  deceived  as  to  the  proportion  of 
taxes  payable  by  him.  The  valuation  being  80/.  was  described 
as  67/.,  and  the  taxes  payable  by  the  purchaser  were  1/.  Ss.  '2d. 
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annually  more  than  they  would  have  been  on  a  valuation  of 
67/.  :  Ex  parte  Gitiniiess,  5  L.  R.  Ir.  616. 

(iii.)    T/ie  Veiidor\s  Bight  to  Compensation. 

(1)  In  tlie  abse)iee  of  stipulation. 

The   law  as  to  the  vendor's  right   to   compensation,  in  the  Compensation 
absence  of  stipulation,  does  not  appear  to  be  settled. 

From  Ol-ill  v.  Whittaher,  2  Ph.  338,  it  would  seem  that  in 
the  absence  of  stipulation  the  vendor  is  never  entitled  to  com- 
pensation. But  the  cases  cited  p.  77,  above,  support  the  view 
that  in  a  case  of  hardship,  as,  for  instance,  where  the  land  sold 
largely  exceeds  the  acreage  stated  in  the  particulars,  and  the 
purchase-money  has  been  calculated  by  both  the  vendor  and  tlie 
purchaser  on  the  footing  of  acreage,  the  vendor  will  be  entitled 
to  rescind,  or,  at  all  events,  the  purchaser  will  be  unable  to 
insist  on  completion  without  an  increase  of  the  pui'chase-money. 

(2)  Condition  alloicinrj  conqmnsation  to  the  vendor. 

The  usual  form  of  this  condition  is  one  in  which  a  right  to  Condition 

compensation  is  conferred  on  both  vendor  and  purchaser.  compensation 

A  condition  to  enable  the  vendor  to  obtain  compensation,  *°  vendor, 

T     n      •       T  ^       J     n  i  •       j  •  i-  HlUSt  bs  clcar. 

must  state  definitely  that  the  vendor  is  to  receive  compensation. 
A  vague  stijjulation  that  "  compensation  shall  be  made,"  or  that 
"the  error  shall  be  the  subject  of  compensation,"  is  not  enough. 
In  lie  Orange  to  IVright,  54  L.  J.  Ch.  590,  the  condition  was 
that  "  if  any  mistake  or  omission  be  made  in  the  description  of 
the  property,  the  same  shall  not  vitiate  the  sale,  but  a  compen- 
sation or  allowance  shall  be  made  "  ;  and  it  was  held  that  the 
vendor  was  not  entitled  to  compensation  under  this  condition 
because  the  property  turned  out  to  be  larger  than  described. 

The  effect  of  a  condition  allowing  compensation  to  the  vendor  Effect 
would  seem  to  be  as  doubtful  as  the  law  itself  is  in  the  absence 
of  stipulation.     On   the  whole  the  tendency  of  modern  deci- 
sions being  to  let  the  parties  make   their   own  contracts,  the 
condition  would  probably  be  enforced. 

The  only  case  known  to  the  author  in  which  compensation 
has  been  allowed  to  the  vendor  under  such  a  condition  is  Leslie  v. 
Tonipson,  9  Hare,  268.  There  property  had  been  sold  in  lots,  the 
acreage  of  one  lot  was  more  than  that  given  in  the  particulars, 
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and  tlio  acreage  of  tliree  other  lots  was  less  than  the  description. 
The  order  made  was  :  Declare  the  purchaser  bound  to  make 
compensation  in  respect  of  lot  (I),  and  entitled  to  receive  com- 
pensation in  respect  of  lots  (2),  (3),  and  (4).  The  excess  in 
lot  (1)  was  greater  than  the  aggregate  deficiency  in  lots  (2), 
(3),  and  (4) ;  so  the  vendor  probably  obtained  an  increase  of 
the  purchase-money. 

The  remarks  of  Turner,  V.-C,  in  that  case,  p.  273,  show  that 
w'hat  was  actually  decided  was  that,  in  the  face  of  a  condition 
allowing  compensation  to  the  vendor,  the  purchaser  cannot 
enforce  specific  performance  without  compensation ;  his  only 
remedy  is  rescission. 

This  leaves  it  doubtful  whether  the  vendor  could  enforce  the 
condition  for  compensation ;  /.r.,  could  compel  the  purchaser  to 
complete  giving  compensation,  when  the  purchaser  would  prefer 
to  rescind. 

If  the  excess  is  very  large,  the  purchaser  would,  it  is  con- 
ceived, be  allowed  to  rescind  if  he  j^referrcd  it  notwithstanding 
the  condition.  Thus,  in  Fnve  v.  North,  2  Y.  &  C.  Ex.  620, 
the  vendor  described  his  property  as  containing  14  acres, 
whereas  it  really  contained  27  acres.  The  Court  held  that  the 
purchaser  could  not  be  compelled  to  pay  additional  purchase- 
money,  chiefly  on  account  of  the  vendor's  delay,  but  also 
because  "  such  a  misdescription  would  not  be  ground  for  modi- 
fying the  contract  but  for  avoiding  the  sale  altogether."  The 
wording  of  the  condition  in  that  case  (that  an  error  "  should  be 
the  subject  of  compensation  " )  would  appear  to  be  too  vague  to 
be  enforced.     See  p.  267. 

A  condition  that  errors,  &c.  "  shall  not  annul  the  sale,  but  a 
compensation  shall  be  given  or  taken,"  was  construed  as  referring 
only  to  such  errors  "as  on  the  part  of  the  vendors  w^ould 
vitiate  or  annul  the  contract  for  sale,"  in  other  words  such  as 
would  entitle  the  vendor  to  rescind  :  per  Turner,  V.-C,  in  Leslie 
V.  Tompson,  9  Ha.  268,  at  p.  273.  Whether  the  vendors  would 
have  been  entitled  to  rescind  in  that  case  the  learned  judge 
considered  doubtful,  though  he  was  disposed  to  think  that  as 
they  had  acted  with  ordinary  prudence  and  had  made  the 
mistake  through  relying  on  a  surveyor's  report,  they  would  be 
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entitled  to  be  relieved.  But,  it  is  conceived,  the  carefulness  of 
the  vendors  does  not  really  affect  the  question  whether  they  are 
entitled  or  not  to  enforce  their  condition  for  compensation,  at 
all  events,  to  the  extent  of  preventing  the  purchaser  from  being- 
entitled  to  specific  performance  without  giving  compensation. 

Where  property  having  a  frontage  of  69  feet  6  inches  was 
described  as  "  about  63  feet  frontage,"  the  Com-t  considered 
this  was  not  such  a  misdescription  as  to  entitle  the  vendor  to 
compensation  under  a  condition  that  in  case  of  any  error,  mis- 
statement, or  misdescription,  the  same  should  not  annul  the 
sale,  but  compensation  should  be  given  or  allowed :  Bouiiie  v. 
London,  8fc.  Co.,  W.  N.  1885,  p.  109. 

As  to  the  provision  that  the  amount  of  compensation  shall  be  Valuation, 
ascertained  by  valuation,  see  above,  p.  185. 
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CHAPTER  XXX. 

CONDITIONS  RELATING  TO  COMPLETION. 


(i.)   Construction. 

"Comple-  Completion  means,  as  against  tlie  purchaser,  the  payment  of 
the  purchase-money;  as  against  the  vendor,  the  execution  and 
delivery  of  the  conveyance  after  showing  a  complete  title 
according  to  the  contract.  "  Completion  means  the  delivery  of 
the  conveyance  on  the  one  side,  and  the  payment  of  the  pur- 
chase-money on  the  other":  Eomilly,  M.  E,.,  in  Hmhon  v. 
Temple,  29  Boav.  536,  at  p.  543. 

In  a  condition  of  sale,  "  completion"  would  mean  as  against 
the  pui'chaser,  payment  of  the  purchase-money  to  the  vendor, 
if  the  vendor  were  ready  to  complete,  or,  if  not,  such  payment 
or  appropriation  as  the  circumstances  allowed.  Thus,  where 
the  purchasers  (a  railway  company)  agreed  to  pay  interest  "  up 
to  and  inclusive  of  the  day  on  w^hich  the  said  purchase  shall  be 
completed,"  and,  the  vendor  not  being  ready,  paid  the  purchase- 
money  into  Court,  this  was  held  to  be  completion  on  then-  part, 
so  as  to  absolve  them  from  payment  of  interest  subsequent  to 
the  payment  into  Com-t :  Letris  v.  South  Wale^i  By.  Co.,  10  Ha, 
113.  So,  as  against  the  vendor,  "completion"  means  a  will- 
ingness and  readiness  to  convey,  having  previously  shown  a 
complete  title  :  TiUeij  v.  TJiomas,  3  Ch.  Gl.  If,  by  the  contract, 
the  purchaser  is  to  have  possession,  the  vendor's  title  is  not 
complete  unless  he  can  give  possession  :  but  see  below,  p.  294. 

(ii.)   Time. 

Time.  The  conditions  usually  fix  a  date  for  completion. 

"28th  Dec.  A  contract,  dated  15th  December,  fixed  "the  28th  of  De- 

cember next"  as  the  date  for  completion  ;  this  was  construed  as 


CONDITIONS  KELxlTING  TO  COMPLETION.  271 

meaning  the  next  28tli  of  Decemlber,  not  the  28th  of  next 
December:  Baiccs  v.  Charsley,  W.  N.  1886,  37,  78. 

Where  a  day  was  fixed  for  "possession,"  but  no  day  was  fixed  "Possession." 
for  completion,  a  condition  providing  for  the  return  of  the  deposit, 
"  in  the  event  of  the  sale  not  being  completed,"  was  held  to 
refer  to   the   day   fixed   for  possession :    Tiile//  v.    Thomas,  3 
Ch.  61. 

Where  the  conditions  stipulated  that  the  purchase-money  was  Payment. 
to  be  paid  "  on  or  before  the  28th  November,"  but  did  not  fix 
any  time  for  completion  by  the  vendor,  it  was  held  that  the 
vendor  was  not  bound  to  complete  on  the  28th  November : 
Sansom  v.  H/iodcs,  8  Scott,  544. 

If  no  time  is  fixed  for  completion,  a  reasonable  time  is  (and  No  time 
even  at  law  was)  allowed  :  Scoisodi  v.  Rliodes,  8  Scott,  544. 

The  conditions  may  make  time  essential.     If  so,  the  default  Time  made 
of  the  purchaser  in  paying  the  purchase-money  will  entitle  the  conditions, 
vendor  to  rescind  at  once,  and  the  default  of  the  vendor  in 
making   a  good   title  by  the   time  fixed  for   completion  will 
entitle  the  purchaser  to  rescind. 

Time  will  be  essential  if  the  conditions  provide  that  "  time 
shall  be  of  the  essence"  [Lloyd  v.  Rippingalc ,  1  Y.  &  C.  Ex.  at 
p.  410)  ;  or  that  "  if  from  any  cause  the  purchase  be  not  com- 
pleted by  "  the  day  fixed,  "  the  vendor  shall  be  at  liberty  to 
annul  the  contract"  [Hudson  v.  Temple,  29  Beav.  536)  ;  or  that 
"  the  contract  shall  be  void  if  not  performed  by  (the  day 
fixed) "  {Hudson  v.  Bartram,  3  Mad.  440)  ;  or  that  "  if  the  title 
shall  not  be  perfected  within  the  time  aforesaid,  the  purchaser 
shall  be  released  from  his  contract"  :  Hipwell  v.  Knujht,  1  Y.  & 
C.  Ex.  401. 

So  time  is  made  of  the  essence  by  an  agreement  that  if  the 
pm'chase-money  is  not  paid  by  a  given  day,  "  or  upon  such 
deferred  date  as  the  parties  may  agree  upon,  the  contract  shall 
be  void"  :  Barclay  v.  Messenger,  43  L.  J.  Ch.  449. 

If,  in  the  conditions,  the  vendor  makes  time  of  the  essence  in  Essential  in 
some  matters,  the  Court  will  be  more  inclined  to  regard  time  as 
essential  in  other  matters  against  the  vendor  :    Seaton  v.  Mapp, 
2  Coll.  556. 

But  in  favour  of  the  purchaser  the  Com-t  regards  a  condition 
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making  time  essential  in  respect  of  one  matter;  e.g.,  sending  in 
requisitions,  as  raising  a  presumi>tion  that  time  was  not  intended 
to  be  essential  as  regards  completion  generally  :  WcUh  v.  Max- 
icell,  32  Beav.  408. 

Where  the  purchase-money  is  to  be  paid  by  instalments,  and 
time  is  made  of  the  essence  of  the  contract,  every  default  by 
the  purchaser  in  payment  of  an  instalment  gives  the  vendor  a 
now  right  to  rescind  :  lliiuter  v.  Daiiir/,  4  Ha.  420. 

If  time  is  made  of  the  essence  of  the  contract  as  against  the 
purchaser,  it  would  probably  be  held  to  be  of  the  essence  as 
against  the  vendor.  Wliere  time  is  of  the  essence,  the  vendor 
cannot  obtain  damages  for  the  purchaser's  repudiation  of  the 
contract,  unless  the  vendor  himself  was  ready  to  complete  on 
the  day  fixed.     See  jyohle  v.  Ed/cardcs,  5  Ch.  Div.  378. 

The  vendor  cannot  take  advantage  of  a  condition  making  time 
of  the  essence,  or  giving  him  the  right  to  rescind  "  if  from  any 
cause  whatever  the  purchase  is  not  completed  by  the  day  fixed," 
if  he  has  himself  been  guilty  of  gross  negligence  or  improper 
conduct.  It  is  the  duty  of  a  person  who  has  sold  property 
under  such  a  condition,  to  do  all  he  can  to  make  out  his  title ; 
Iluihon  V.  Temple,  29  Beav.  536. 

Time  is  of  the  essence,  where  the  nature  of  the  property  or 
the  surrounding  circumstances  are  such  that  it  must  have  been 
the  intention  of  the  parties  that  time  should  be  essential. 

Time  is  of  the  essence  on  account  of  the  vendor  : 

(a)  On  the  sale  of  a  reversion  :  Ncinnan  v.  lioe/rrs,  4  Bro.  Ch. 
C.  391.  For  no  man  sells  a  reversion  who  is  not  distressed  for 
money,  and  the  purchaser  who  delays  completion  has  an  unequal 
advantage,  because  he  brings  the  reversion  nearer  to  its  enjoy- 
ment without  increasing  the  piu'chase-money  :  see  note  by  Belt 
on  that  case. 

(b)  "Where  the  vendor,  to  the  purchaser's  knowledge,  requires 
the  money  by  a  certain  day  for  the  purpose  of  pa}dng  off  a 
mortgage :  Taylor  v.  Stibberf,  cited  2  Sch.  &  Lef.  604. 

(c)  On  an  agreement  for  a  lease,  where  the  lessors  are  a 
fluctuating  body,  and  part  of  the  consideration  for  the  lease  is  a 
fine,  because  in  that  case  if  completion  is  delayed,  the  persons 
who  receive   the  benefit  under  the   contract  may  differ   from 
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those  wlio  actually  contracted :  Carter  v.  Dean  of  Eh/,  7  Sim. 
211. 

(d)  On  the  sale  of  the  vendor's  interest  in  a  public-house  sold  (d)  Public- 
as  a  going  concern,  where  the  vendor  is  a  tenant  from  year  to        '    ' 
year  ;  because  the  vendor  incurs  a  fresh  liability,  and  the  value 

of  the  property  may  diminish  :   Coslalce  v.  Ti/l,  1  E,uss.  376. 

(e)  Time  is  essential  where  the  property  sold  is  of  wasting  or  (c)  Wasting 
fluctuating  value. 

Thus,  in  the  case  of  mines,  on  an  agreement  for  a  lease,  time  Mining  lease. 
is  of  the  essence  (per  Lord  Eldon,  in  Cif//  of  London  v.  Mifford, 
14  Yes.  at  p.  58),  even  though  no  time  is  named  :  3Iachri/de  v. 
JFeekes,22  Beav.  533. 

So,  on  the  sale  of  a  life  annuity :    WitJnj  v.  Cottle,  T.  &  R.  78.  Annuity, 

Or  of  a  leasehold  whereof  only  a  short  term  remains  un-  Short  lease. 
expired  :  Hudson  v.  Temple,  29  Beav.  536,  at  p.  543. 

Time  is  of  the  essence  on  account  of  the  purchaser —  Time  essential 

/   \    r\        ^  ^        0  iti  •  n      i      ^^^  purchaser. 

(a)  On  the  sale  of  a  public-house  as  a  going  concern  :   toictes  ,^-.  Public- 
v.  Gale,  7  Ch.  12.     (This  is  also  decided  in  Day  v.  Luhke,  5  Eq.  h«"se. 
336;    Claydon  v.  Green,  L.  R.  3  C.  P.  511  ;    and   Weston  v. 
Savage,  10  Ch.  D.  736.) 

(b)  Where  the  property  is  intended  for  the  purposes  of  trade,  (b)  Business. 
as  on  an  agreement  for  a  lease  of  a  coal  mine,  &c. :  Parker  v. 

Frith,  1  S.  &  S.  199,  n. 

(c)  On  the  sale   of   a   dwelling-house  when   the   purchaser  (o)  Residence. 
intends   to   reside   there,  provided   the  vendor   knows   of    the 
purchaser's   intention  :    Tilley   v.   Thomas,  3    Ch.    61.      If   the 

vendor  does  not  know  of  the  purchaser's  intention,  and  there  is 
nothing  in  the  contract  to  show  that  the  purchaser  intended  to 
reside  in  the  house,  the  purchaser's  intention  will  not  be  sufficient 
to  make  time  essential :  Boehm  v.  Wood,  1  J.  &  W.  419,  at  p. 
422.  Time  is  not  necessarily  of  the  essence  if  the  purchaser 
does  not  require  the  house  for  his  own  immediate  occupation  : 
Dyer  v.  Hargrave,  10  Ves.  508.  Nor  is  time  necessarily  of  the 
essence  on  a  sale  of  land  for  building  a  dwelling-house :  Wells 
V.  Maxu-ell,  32  Beav.  408. 

(d)  On  the  sale  of  an  agreement  for  a  building  lease  where  (d)  Building 
the  time   for   completing  the  building  is  hmited  :   Brewer   v. 
Broachcood,  22  Ch.  D.  105. 
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But  in  a  sale  where,  on  account  of  tlie  subject-matter,  the 
Court  would  hold  time  to  be  essential,  the  conditions,  and 
especially  a  condition  for  the  paj'ment  of  interest,  may  show 
that  this  was  not  the  intention  of  the  parties,  and  in  that  case 
neither  party  will  be  held  bound  to  complete  on  the  day  fixed. 

Thus,  on  the  sale  of  a  house  required  (as  the  vendor  knew) 
for  residence,  a  condition  provided  that  "if  from  any  cause 
whatever  the  purchase  should  not  be  completed  on  the  day 
fixed,  the  purchaser  should  pay  interest  on  the  purchase- 
money  :  "  this  stipulation  was  held  to  show  that  time  was  not 
essential :  per  Malins,  V.-C,  in  IJ^cbh  v.  Hughes,  10  Eq. 
281,  28G. 

And  even  where  the  condition  as  to  payment  of  interest  by 
the  purchaser  is  made  without  prejudice  to  the  vendor's  right 
under  another  condition,  viz.,  that  "  the  deposit  shall  be  for- 
feited if  the  purchaser  fails  to  comply  with  the  conditions,"  the 
condition  for  payment  of  interest  shows  that  time  is  not  meant 
to  be  essential:  Patrick  v.  Milno;  2  C.  P.  D.  342  (sale  of 
contingent  reversion). 

If  time  is  not  made  of  the  essence  by  the  contract,  or  by  the 
nature  of  the  property  or  circumstances,  the  Court  will  relieve 
against  a  failure  to  keep  the  date  assigned  by  the  contract  for 
comj)letion  if  it  can  do  justice  between  the  parties :  Roberts  v. 
Berry,  3  D.  M.  &  Gr.  284 ;  see,  too,  Seton  v.  8lade,  7  Ves.  265  ; 
2  L.  C.  501,  5th  ed.  This,  the  old  rule  of  the  courts  of  equity, 
is  now  the  rule  in  all  the  Divisions  of  the  High  Court  of  Justice 
by  virtue  of  the  Judicature  Act,  1873,  sect.  25,  sub-s.  7.  See 
Hoice  V.  Smith,  27  Cli.  Div.  89,  at  p.  103. 

The  Court  will  in  such  a  case  allow  a  reasonable  time  for 
completion  after  the  stipulated  day. 

Thus,  where  the  contract  was  entered  into  on  the  24th  March, 
and  completion  was  fixed  for  the  24th  April,  the  vendor  not  to 
re-sell  for  six  weeks  after  the  24th  April,  and  on  the  20th  June 
the  vendor,  after  pressing  for  completion,  agreed  to  extend  the 
time  for  completion  for  a  month,  it  was  held  that  the  expiration 
of  that  month  was  the  latest  time  at  which  the  pm^chaser  could 
compel  the  vendor  to  accept  the  purchase-money  and  complete  : 
Hou-e  V.  Smith,  27  Ch.  Div.  89. 
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If  it  is  quite  clear  that  the  vendor  has  no  title  at  all,  or  that  Where  vendor 
his  only  title  is  contingent  on  the  volition  of  a  third  person,  the 
purchaser  may  rescind  at  once,  and,  it  would  seem,  even  before 
the  time  fixed  for  completion.  "  When  a  person  sells  property 
which  he  is  neither  able  to  convey  himself,  nor  has  the  power 
to  compel  a  conveyance  of  it  from  any  other  person,  the  pur- 
chaser, as  soon  as  he  finds  that  to  be  the  case,  may  say,  '  I  will 
have  nothing  to  do  with  it '":  per  Romilly,  M.  R.,  in  Forrer  v. 
JVash,  35  Beav.  171,  cited  with  approval  by  Fry,  J.,  in  Brcirer 
V.  Broadicood,  22  Ch.  D.  105  (where,  however,  time  was  of  the 
essence) . 

Where  the  vendor  described  the  property  as  "in  the  occupa- 
tion of  C,  at  a  rental  of  42/.,"  the  fact  being  that  C.  held 
adversely  to  the  vendor,  and  an  ejectment  action  would  be 
necessary  to  enable  the  vendor  to  give  the  purchaser  possession, 
the  Court  refused  to  give  the  vendor  further  time,  and  allowed 
the  purchaser  to  rescind  :  Lachlan  v.  Reynolds,  Kay,  52. 

Where  the  vendor  was  a  tenant  for  life  selling  under  the 
Settled  Land  Act,  1882,  and  trustees  of  the  settlement  under 
the  Act  were  not  appointed  until  a  month  after  the  time  fixed 
for  completion,  this  was  held  to  be  a  defect  in  conveyance, 
and  not  in  title,  and  the  purchaser  was  held  to  be  unable  to 
rescind  :  Ilatten  v.  Russell,  38  Ch.  D.  334. 

If  before  the  purchaser  attempts  to  rescind  the  vendor 
acquires  a  good  title,  the  purchaser  then  loses  his  right  to 
rescind.     See  Wykon  v.  Dunn,  34  Ch.  D.  569. 

Although  time  was  not  originally  of  the  essence  of  the  Subsequent 
contract,  yet  if  one  party  has  been  guilty  of  delay,  the  time  essentiaf. 
other  party  may,  by  means  of  a  notice,  make  time  of  the 
essence  :  Taylor  v.  Broivn,  2  Beav.  180.  But  the  right  to  make 
time  of  the  essence  by  giving  notice  does  not  arise  unless  the 
other  party  has  been  guilty  of  delay.  "  You  cannot  make  a  new 
contract  at  the  will  of  one  of  the  contracting  parties " :  per 
Fry,  J.,  in  Green  v.  Sccin,  13  Ch.  D.  58l),  599. 

The  notice  should  distinctly  state  that  if  the  notice  is  not  Form  of 
complied  with,   the  party  sending  it  will  rescind;    the   mere 
statement  "  if  you  make  default  (on  the  day  specified)  I  shall 
consider  you  as  refusing  to  perform  your  agreement,  and  act 

t2 


27G 


CONDITIONS  OF  SAl.E. 


Must  fix 

reasonable 

time. 


Nature  of 
property. 


When  reason- 
ableness of 
notice  is 
determined. 


accordingly,"  is  insufficient :  Reynolds  \.  Nelson,  6  Madd.  18. 
The  words  "in  default  of,  &c.,  I  shall  consider  the  agreement 
at  an  end,"  are  sufficiently  explicit :  Machryde  v.  Weckcs,  '.^2 
Beav.  533. 

The  time  fixed  in  the  notice  must  bo  reasonable,  having 
regard  to  the  amount  of  work  to  be  done  and  to  the  previous 
conduct  of  the  person  sending  the  notice.  For  instance,  suffi- 
cient time  must  be  allowed  by  the  vendor  for  the  verification 
and  examination  of  the  abstract,  for  sending  in  requisitions,  the 
engrossment  of  the  conveyance,  &c.,  if  these  have  not  been  done. 
Five  weeks'  notice  by  the  vendor  is  unreasonably  short  if  the 
abstract  of  title  is  complicated,  and  the  requisitions  have  not  been 
sent  in,  especially  if  the  five  weeks  occur  in  the  Long  Vacation  : 
Crawford  v.  Toocjood,  13  Ch.  D.  153.  A  fortnight's  notice  by 
the  purchaser  was  insufficient  when  the  vendor,  in  order  to 
complete  his  title,  had  to  find  a  deed  which  was  lost :  Parki))  v. 
Thorold,  16  Beav.  59.  A  week's  notice  by  the  purchaser  w'as 
insufficient  where  the  vendor  had  to  inquire  very  minutely  into 
the  circumstances  of  his  bii'th  in  order  to  prove  his  legitimacy  : 
King  v.  Wilson,  6  Beav.  12-1. 

Two  months'  notice  by  the  purchaser  was  held  unreasonable 
where  the  vendor  was  doing  all  in  his  power  to  remove  defects 
in  title  which  it  required  more  than  two  months  to  remove  : 
Wclh  V.  Ma.nrcll,  32  Beav.  408. 

In  the  case  of  property  of  such  a  nature  that  if  a  time  had 
been  fixed  in  the  contract  the  Courts  would  hold  time  to  be  of 
the  essence,  the  notice  fixing  a  date  for  completion  need  not  give 
the  same  length  of  time  as  in  the  case  of  other  property.  Thus, 
in  Machryde  v.  Weelcs,  22  Beav.  533,  a  contract  to  grant  a 
mining  lease,  one  month's  notice  was  held  sufficient,  though  the 
defaulting  party,  the  intending  lessor,  had  not  yet  delivered  the 
abstract  or  prepared  the  lease. 

The  reasonableness  of  the  notice  is  determined  as  at  the  date 
when  the  notice  is  given:  Craicford  y.  Toogood,  13  Ch.  D.  153. 
The  time  previously  consumed  in  negotiations,  though  relevant 
on  the  point  of  the  conduct  of  the  giver  of  the  notice,  is  not 
taken  into  account  in  deciding  the  question  whether  the  notice 
was  long  enough  for  the  i^erformance  of  the  acts  required  to  be 
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done,  Tlius,  in  Craicfovd  v.  Toojood,  the  purchaser's  solicitors 
liad  had  the  abstract  more  than  three  months  before  the  vendor's 
notice,  fixing  five  weeks  for  completion,  was  sent.  In  McMurray 
V.  S2)icer,  5  Eq.  527,  negotiations  had  lasted  more  than  three 
years  before  the  notice  was  sent.  If,  however,  the  defaulting 
party  has  consumed  the  time  in  attempting  to  perform  the  act, 
the  non-performance  whereof  delays  the  sale,  the  time  so  con- 
sumed by  him  previously  to  the  notice  is  taken  into  account  in 
determining  whether  sufficient  time  has  been  given  him  to  per- 
form that  act,  or  is  treated  as  proving  the  uselessness  of  giving 
him  further  time.  Thus,  ten  days'  notice  to  the  vendor  to  pro- 
cure the  execution  of  the  conveyance  by  the  necessary  parties, 
was  held  sufficient,  the  vendor  having  already  delayed  comple- 
tion two  months  in  a  fruitless  endeavour  to  effect  this.  See 
Benson  v.  Lamb,  9  Beav.  502,  where,  however,  there  was  an 
express  agreement  that  if  the  vendor  should  be  unable  to  obtain 
the  concurrence  of  the  requisite  parties,  each  party  to  the  con- 
tract should  be  at  liberty  to  rescind  it  at  ten  days'  notice.  A 
fortnight's  notice  was  held  sufficient  where  the  purchaser  had 
required  the  vendor  to  furnish  a  certain  declaration,  and  he  had 
positively  refused  to  furnish  it :  Notf  v.  Riccard,  22  Beav,  307. 

The  reasonableness  of  the  notice  depends  not  merely  on  its  Conduct  of 
length  and  the  work  still  to  be  done,  but  on  the  conduct  of  the  notice!  ^^^™° 
party  giving  the  notice.  Thus,  a  notice  by  the  vendor  was 
considered  unreasonable,  partly  because  he  had  previously  left 
unanswered  an  inquiry  by  the  purchaser  as  to  when  the  vendor 
was  likely  to  complete :  Green  v,  Sevin,  13  Ch,  D,  589.  So, 
too,  a  great  delay  by  the  vendor  makes  it  unreasonable  in  him 
to  give  a  short  notice.  Thus,  where  the  vendor  had  delayed 
two  years,  and  then  required  the  purchaser  to  complete  in  three 
weeks,  this  notice  was  considered  unreasonable  :  Green  v.  Sevin, 
13  Ch,  D,  589,  A  great  delay  by  the  vendor  renders  it  justifi- 
able for  the  purchaser  to  invest  his  purchase-money  in  such  a 
way  as  to  make  it  less  accessible  than  it  ought  to  be,  and  would 
be  if  such  delay  were  not  to  take  place  :  Ibid.  Six  weeks'  notice 
by  the  vendor  was  held  unreasonable,  as  the  vendor  had  himself 
taken  more  than  six  weeks  to  deliver  the  abstract :  Pegg  v. 
Wisden,  16  Beav.  239,  at  p.  244. 
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Where  the  vendor  gives  notice,  lie  must  see  that  tliere  is 
nothing  left  to  be  done  on  his  part ;  e.g.,  a  supplemental  abstract 
to  be  sent,  questions  as  to  the  concurrence  of  mortgagees  in  the 
conveyance  to  be  answered, 
"Waiver  of  The  right  to   insist  on  completion   by  a   given  date  may, 

time—  whether  time  was  originally   of  the   essence  or  made  so  by 

notice,  be  waived  either — (1)  by  express  agreement;  or  (2)  by 
conduct. 

(1)  By  express       (1.)    Waivcr  1)1/  cxprcss  agreement. 

agreement;  The  right  is  waived  ;;ro  ianto  where  a  second  date  is  fixed  for 

completion.  But  the  substituted  time  is  of  the  essence,  if  time 
was  originally  essential.  "A  mere  extension  of  time  and 
nothing  more  is  only  a  waiver  to  the  extent  of  substituting  the 
extended  time  for  the  original  time,  and  not  an  utter  destruc- 
tion of  the  essential  character  of  the  time  "  :  Jessel,  M.  R.,  in 
Barclay  v.  Me^fsonger,  43  L.  J.  Ch.  449,  disapproving  of  the 
opinion  of  Romilly,  M.  E.,  in  Parkin  v.  ThoroJd,  16  Beav.  59. 

(2)  By  (2-)    TV'aiver  by  conduct. 

conduct.  jf  ^]^g  ^]^Q  fop  completion  is  once  allowed  to  pass,  and  the 

parties  continue  the  negotiations,  time  is  no  longer  of  the 
essence  {Webb  v.  Hughe-s,  10  Eq.  281,  286),  unless  the  negotia- 
tions are  expressly  "  without  prejudice  "  to  the  right  to  rescind  : 
Tilley  v.  Thomas,  3  Ch.  61.  Such  a  protest  may  give  the  negotia- 
tions the  character  of  a  treaty  for  the  renewal  of  a  rescinded 
contract  rather  than  the  continuation  of  an  uninterrupted  and 
subsisting  contract.  See  Southcomb  v.  Bialiop  of  Exeter,  6  Ha. 
213,  219. 

If  the  purchaser  informs  the  vendor,  or  the  vendor's  agent, 
that  he  cannot  complete  by  the  time  fixed,  and  the  vendor  or 
his  agent  makes  no  objection,  this  amounts  to  waiver:  Carpenter 
V.  Blandford,  3  Man.  &  Ry.  93. 

The  vendor  waives  his  right  to  insist  on  time  being  essential 
if  he,  after  the  time  fixed  for  completion,  treats  the  contract  as 
subsisting,  e.g.,  by  asserting  a  claim  to  rent  under  the  agree- 
ment :  Hudson  v.  Bartram,  3  Madd.  440. 

If  the  purchaser  receives  and  retains,  without  any  protest,  an 
abstract  which  shows  the  title  to  be  in  such  a  state  that  the 
vendor  will  necessarily  be  unable  to  complete  within  the  time 
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fixed,  the  purchaser  waives  his  right  to  insist  on  time  being 
essential :  Hq>H-cn  v.  KniyJtt,  1  Y.  &  C.  Ex.  401,  at  p.  419. 

If  the  purchaser  "  goes  on  contesting  the  title  without  a  pro- 
test against  the  delay,  then  the  waiver  is  clear  " :  ATagciuiis  v. 
FaHon,  2  Moll.  561,  at  p.  676. 

If  the  purchaser  goes  on  with  the  purchase  after  being 
informed  that  the  vendor's  title  depends  on  the  result  of  a 
pending  Chancery  suit,  instead  of  calling  for  his  deposit  on  the 
expiration  of  the  time  fixed  for  completion,  this  amounts  to 
waiver:  Fi)id-e  v.  Ciirtels,  4  Br.  C.  0.  329,  at  p.  331. 

Allowing  the  deposit  to  remain  in  the  hands  of  the  vendor 
is  not  conduct  amounting  to  waiver  on  the  purchaser's  part : 
Sout/icomby.  Bisho})  of  Exeter,  6  Ha.  213,  at  p.  224,  referring 
to  W((hon  V.  Reld,  1  Euss.  &  Myl.  236. 

Similarly,  the  omission  of  the  vendor  to  return  the  deposit  to 
the  purchaser  would  not  seem  to  amount  to  a  waiver  on  the 
vendor's  part,  so  as  to  invalidate  his  notice  making  time  of  the 
essence.  See  Sug.  269,  commenting  on  Fez/nohls  v.  JVelson,  6 
Madd.  18. 

Notwithstanding  any  previous  waiver,  time  may,  it  is  con- 
ceived, be  made  essential  by  notice  fixing  a  future  and  reason- 
ably long  time  for  completion. 

(iii.)  Payment  of  Ldered  on  Purchase-money. 

In  the  absence  of  stipulation,  the  purchaser,  if  in  default,  Interest  on 
must  pay  interest  on  the  pmx'hase-money :  Achoid  v.  Gaisford,  money. 
2  Madd.  28.     As  to  the  time  from  which  interest  is  payable, 
see  below,  p.  285  ;  as  to  the  rate  of  interest,  see  below,  p.  288. 

If  the  vendor  is  in  default,  he  cannot  claim  interest,  unless  Vendor  in 
there  is  an  express  stipulation.  If  interest  at  4.1.  per  cent, 
exceeds  the  rents  and  profits,  the  Court  will  leave  the  defaulting 
vendor  in  possession  of  the  interim  rents  and  profits,  instead  of 
giving  him  interest  on  the  purchase-money.  If  interest  at  4/. 
per  cent,  is  the  same  as,  or  less  than,  the  rents  and  profits,  then, 
in  the  absence  of  agreement,  the  vendor  receives  interest  from 
the  day  of  completion,  and  the  purchaser  takes  the  rents  and 
profits  as  from  that  date.    See  Endaile  v.  StcjiJienson,  1  S.  &  St.  122. 

An  agreement  that  the  purchaser  shall  have  the  rents  and 
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profits  "  from  the  29tli  September,  provided  the  purchase  should 
he  then  completed,  hut  if  the  same  should  be  settled  either 
previously  or  subsequently  to  that  period,  then  the  purchaser 
should  be  entitled  to  such  rents  and  profits  from  the  time  of  such 
settlement,"  takes  the  case  out  of  the  ordinary  rule  that  the 
vendor  is  entitled  to  the  interest,  and  the  purchaser  to  the  rent, 
and  no  interest  is  payable  in  such  a  case :  Brooke  v.  Clunnpcr' 
micno,  4  CI.  &  F.  589,  at  p.  611. 

The  conditions  may  make  interest  payable  (a)  in  the  case  of 
"  the  purchaser's  default " ;  (b)  if  the  delay  arises  "  from  any 
cause  whatever " ;  (c)  if  it  arises  "  from  any  cause  other  than 
the  vendor's  wilful  default " ;  or  (d)  may  make  interest  pay- 
able siinpliciU-r,  without  mentioning  the  cause  of  tlie  delay ;  or 
(e)  other  conditions  may  be  used. 

(a)  Condition  )naking  intercd  payahlv  if  ddaij  (iri.'<es  ^'through 
purchaser's  dcfduJf. ' ' 

A  condition  making  interest  payable  if  the  delay  arises 
"  through  the  purchaser's  default,"  merely  gives  the  vendor  the 
right  which  he  would  have  had  in  the  absence  of  stipulation. 

In  Perry  v.  Smith,  1  Car.  &  M.  551,  there  was  a  condition 
that,  in  case  completion  should  be  delayed  "  on  the  part  <^ 
the  purchaser"  beyond  the  27th  June,  the  purchaser  should 
pay  interest.  On  the  27th  June  the  vendor  and  his  trustee 
were  ready  to  complete,  but  the  purchaser  was  not.  On  the 
28th  November,  the  pui-chaser  was  ready,  but  the  vendor  was  in 
default,  because  his  trustee  would  not  join.  The  purchaser  was 
only  compelled  to  pay  interest  for  the  period  during  which  he 
was  in  default,  viz.,  from  the  27th  June  to  the  28th  November, 

The  condition,  "  if,  from  atn/  cause  whatever,  the  purchase- 
money  shall  not  be  paid  (on  the  fixed  date)  the  purchaser 
making  default  shall  pay  interest,"  is  a  condition  under  this 
head,  and  not  under  (b).  Where  such  a  condition  was  used, 
the  purchaser  was  not  compelled  to  pay  interest  when  the 
delay  was  due  to  the  state  of  the  vendor's  title :  Denning  v. 
Henderson,  1  De  Gr.  &  8m.  689  (a  sale  by  the  Court). 

(b)  Condition  making  interest  j^ayahle  if  delay  arises  '■'■from  any 
cause  whatever^ 

This  condition,  and  condition  (c),  making  interest  payable  if 
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delay  arises  "  from  any  cause  whatever,  other  than  the  wilful 
default  of  the  vendor,"  both  have  the  same  effect.  Interest  will 
be  payable,  even  though  it  exceed  the  rents  and  profits  [Tcu-art 
V.  Laicson,  3  Sm.  &  Gr.  307),  whether  it  is  the  purchaser  who  is 
in  default  or  the  vendor,  unless  the  default  of  the  latter  is 
wilful.  Dart,  indeed,  says  (see  p.  719),  that  condition  (c)  is 
stronger  than  condition  (b),  "since  the  particular  exception  of 
wilful  default  increases  the  stringency  of  the  first  part  of  the 
sentence."  But  there  is  practically  no  distinction  in  the  effect 
of  the  two  conditions  (see  below,  p.  283),  which  might  be  put 
under  the  same  heading  if  it  were  not  thought  more  convenient, 
for  purposes  of  reference,  to  separate  them. 

The  condition,  "under  no  circumstances  shall  the  purchaser 
be  excused  from  paying  interest  from  that  day  until  payment 
of  the  purchase-money,"  receives  the  same  construction  as  the 
condition  "  from  any  cause  whatever "  :  Roidey  v.  Adams,  12 
Beav.  476. 

Under  condition  (b)  the  purchaser  has  had  to  pay  interest  in 
the  following  cases  :  — 

Where  the  delay  was  caused  by  the  purchaser  taking  an 
untenable  objection  :  Storry  v.  Walsh,  18  Beav.  559. 

Where  the  delay  was  caused  by  an  act  of  Grod,  viz.,  the 
vendor's  death :  Bannerr/ian  v.  Clarice,  3  Drew.  632. 

Where,  on  a  sale  subject  to  the  approbation  of  the  Court, 
delay  was  caused  by  the  conveyancing  counsel :  Teicart  v. 
Lawson,  3  Sm.  &  Gr.  307. 

Where  the  delay  was  caused  by  the  necessity  of  instituting 
a  suit  for  the  rectification  of  the  power  under  which  the  vendor 
was  selhng :  Lord  Pahncrston  v.  Tamer,  33  Beav.  524. 

Where  the  vendor  had  to  institute  a  partition  action : 
Williams  v.  Glenton,  1  Ch.  200. 

Condition  (b)  does  not  entitle  the  vendor  to  interest  if  the 
delay  is  caused  by  his  own  fraud  or  wilful  default :  Vicliers  v. 
Hand,  26  Beav.  630.  If  the  delay  is  caused  by  the  state  of  the 
title,  and  is  not  wilful,  that  falls  within  the  provision  of  "  any 
cause  whatever "  :  Sherivin  v.  Shakspear,  5  D.  M.  &  Gr.  517, 
at  p.  528. 

It  rests  with  the  purchaser  to  show  sufficient  cause  to  take  Burden  of 

proof. 


Be  Visme. 
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him  out  of  the  provisions  of  condition  (b).  See  WiUiams  v. 
GIcnto)i,  1  Ch.  200,  at  p.  208. 

"  Wilful  default  "  is  explained  below,  p.  283. 
De  Visme  y.  In  Dc    Viswc  \.  Do  Vismc,  1    Mac.    &   Gr.    336,   where  the 

vendor's  default  in  delivering  the  abstract  had  caused  the  delay, 
the  purcliaser  was  held  liable  to  pay  interest  only  from  the  time 
a  good  title  was  shown.  The  vendor  there  had  bound  himself 
to  deliver  the  abstract  within  a  certain  time,  and  had  failed  to 
do  so.  The  delay  therefore  arose  from  the  non-performance  of 
an  act  which  the  vendor  had  stipulated  to  perform.  It  was 
considered  {Ibid.  p.  351)  that  the  words  "from  any  cause  what- 
ever," could  not  include  the  failure  by  the  vendor  to  perform  an 
express  stipulation,  because  the  parties  did  not  contemplate  a 
breach  of  the  contract  by  either  of  them. 

De  Visme  v.  Do  Visme  was  considered  as  deciding  that,  not- 
withstanding the  condition  "  from  any  cause  whatever,"  the 
purchaser  is  only  liable  to  pay  interest  from  the  time  a  good  title 
is  shown.  This  is  the  view  taken  and  followed  in  Eohertson  v. 
Skelton,  12  Beav.  363.  If  so,  De  Visme  v.  De  Visme  conflicts 
with  the  cases  above  mentioned,  and,  as  Lord  Langdale,  M.  R., 
said  in  Roaley  v.  Adams,  12  Beav.  476,  at  p.  478,  " it  is  neces- 
sary that  that  case  "  {De  Visme  v.  De  Visme)  "  should  be  acted  on 
with  some  caution."  This  caution  may  perhaps  be  shown  by 
limiting  the  decision  in  De  Visme  v.  De  Visme  to  the  case  of  the 
vendor's  default  in  delivering  an  abstract  where  the  contract 
fixes  a  date  for  such  delivery.  The  purchaser  would  then  be 
allowed  the  same  period  after  the  delivery  of  the  perfect  abstract 
as  is  given  by  the  conditions,  and  would  only  liave  to  pay 
interest  from  a  period  after  the  delivery  of  the  perfect  abstract, 
corresponding  to  the  period  allowed  by  the  contract  to  elapse 
between  the  delivery  of  the  abstract  and  the  day  from  which 
interest  was  to  run.  This,  or  something  like  this  (the  facts 
being  complicated  by  a  substituted  agreement),  was  the  course 
adopted  in  Shcricin  v.  Shakspear,  5  D.  M.  &  G.  517. 

In  Vicho's  V.  Hand,  26  Beav.  630,  Eomilly,  M.  R.,  held  that 
De  Visme  v.  De  Visme  had  been  overruled  by  Shcncin  v. 
Sholxspcar. 

Sometimes,  in  a  sale  by  the  Court,  the  order  directing  the 
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purcliaser  to  pay  interest,  in  a  case  where  the  delay  is  caused  by 
the  state  of  the  title,  is  made  without  prejudice  to  the  pur- 
chaser's right  to  apply  for  compensation  on  the  ground  of 
expense  caused  by  the  state  of  the  vendor's  title:  Greenwood  y. 
CJiHrchiU,  8  Beav.  413  (where  the  vendor  did  not  send  a  perfect 
abstract  within  the  time  fixed). 

Even  though,  owing  to  the  state  of  the  title,  the  purchaser 
may  be  justified  in  rescinding,  yet  the  purchaser,  if  he  elect  to 
complete,  will  have  to  pay  interest :  WiUiams  v.  Glenton,  1  Ch. 
200  (where  more  than  nine  years  elapsed  before  the  vendor  was 
ready  to  complete). 

(c)    Condition  making  interest  payable,  if  completion  is  delayed  (c)  "Any 
^\from  any  cause  whatever,  except  the  toilful  default  of  the  vendor.'"    vendor's  -wil- 

Under  such  a   condition   the   purchaser  must  pay  interest,  f^^l  <iefault." 
although  the  delay  is  caused  by  the  state  of  the  vendor's  title : 
Oxenden  v.  Lord  Falmouth,  Sug.  637. 

The  word  "wilful"  iu  such  a  condition  implies  an  action  of  "Wilful." 
the  vendor's  will.  Nothing  blamable  is  denoted  ;  "  it  amounts 
to  nothing  more  than  this,  that  he  knows  what  he  is  doing,  and 
intends  to  do  what  he  is  doing,  and  is  a  free  agent "  :  per 
Bowen,  L.  J.,  in  Young  and Harstonh  Contract,  31  Ch.  Div.  168, 
175.  "  Wilful "  means  sj^ontaneous,  not  arising  from  the 
pressure  of  external  cu'cumstances :  Elliott  v.  Turner,  13  Sim. 
477.  Ex  parte  Bradshau-,  16  Sim.  174;  Re  Windsor,  ^c.  Rail- 
u-ay  Act,  12  Beav.  522,  and  other  cases  which  decide  that  the 
words  "  wilful  refusal  "  in  the  Lands  Clauses  Consolidation  Act, 
1845,  s.  80,  mean  a  refusal  arising  from  caprice,  are  not  in 
point. 

The  word  "  default "  means  merely  not  doing  what  is  reason-  "Default." 
able  under  the  circumstances — not  doing  something  which  you 
ought  to  do,  having  regard  to  the  relations  which  you  occupy 
towards  the  other  persons  interested  in  the  transaction  :   Young 
and  Har stones  Contract,  31  Ch.  Div.  168  (per  Bowen,  L.  J.). 

Refusing  to  enter  into  litigation  with  an  adverse  claimant  is  Refusing  Hti- 
not  wilful  default :  Williams  v.  Glenton,  1  Ch.  200  (where  condi-  °^*'^''- 
tion  (b)  was  used). 

Where  two  days  before  the  time  fixed  for  completion  the  Leaving  Eng- 
vendor  left  England  without  having  executed  the  conveyance. 
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(d)  Cause  of 
delay  not 
specified. 


which  was  ready  for  his  execution  on  the  afternoon  of  the  day 
fixed,  the  vendor  was  held  to  have  committed  a  wilful  default : 
Young  and  HarHion'>i  Contract^  31  Ch.  Div.  168,  In  that  case 
the  conveyance  had  also  to  be  executed  by  two  mortgagees,  who 
were  out  of  town  in  difFi-rciit  places.  The  vendor's  solicitors 
declined  to  send  the  conveyance  to  them  by  special  messenger, 
except  at  the  purchaser's  expense.  Fry,  L.  J.,  considered  that 
this  was  also  a  wilful  default  on  the  vendor's  part.  But  the 
Court,  including  Fry,  L.  J.,  held  that  the  purchaser  was  only 
entitled  to  be  absolved  from  paying  interest  during  the  delay 
occasioned  by  the  vendor  himself  being  away  from  England, 
and  that  a  reasonable  time  (a  fortnight)  must  be  allowed  for  the 
mortgagees'  execution,  during  which  time  the  purchaser  must 
pay  interest :  Ibid. 

(d)  No  mention  ofcaitse  of  delay. 

A  condition,  "  if  the  conveyance  be  not  executed  by  the  neces- 
sary parties,  and  the  purchase-money  paid  on  or  before  (a  given 
day),  the  purchaser  shall  pay  interest  at  5/.  per  cent."  siwpUciter, 
and  omitting  the  words  "'  from  any  cause  whatever,"  has  the 
same  effect  as  condition  (h) ,  and  will  bind  the  purchaser  to  pay 
interest,  even  if  the  vendor  has,  by  the  state  of  his  title,  caused 
(but  not  wilfully  caused)  the  delay  :  per  Leach,  V.-C,  in  Esdaile 
V.  Sfep/tcnsoii,  1  S.  &  St.  122. 

(e)  Other  forms  of  the  condition. 

A  stipulation  that  interest  at  5/.  per  cent,  shall  be  paid  if  the 

"Unavoidable  delay   arises  "  by   reason   of   any   unforeseen    or  unavoidable 
obstacle. 

obstacle,"  does  not  entitle  the  vendor  to  interest  if  the  delay  is 

caused  by  the  state  of  the  vendor's  title :  Monh  v.  Husldsson,  4 

Russ.  121,  n.,  where  Leach,  M.  R.,  thought   the  only  effect 

of  such  a  condition  was  to  show  the  rate  of  interest,  not  to 

make  interest  payable  which  would  not  otherwise  have  been 

payable. 

This  case  would  probably  not  be  followed  now,  and  interest 
would  be  given  under  such  a  condition,  unless  it  could  be  shown 
that  the  vendor  knew  of  the  defect  in  his  title,  so  that  it  was  not 
an  "  unforeseen  "  obstacle. 

A  stipulation  that  interest  should  be  paid  in  case  of  delay 
caused  "by  any  unavoidable  obstacle,"  was  also  held  not  to 


(e)  Otber 
forms. 
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entitle  the  vendor  to  interest  where  the  delay  is  caused  by  the 
state  of  his  title :  BircJt  v.  Pochnorc,  Sug.  Qoo  (but  qii.  ?). 

(iv.)   Time  from  n-hieh  Intcred  k  VinjahJo.  Time  from 

•which  interest 

Interest  is  payable  from  the  time  fixed  by  the  conditions  for  Payable, 
completion,  i.e.^  as  against  the  purchaser,  the  time  fixed  for  completion. 
payment  of  the  purchase-money :  Adand  v.  Gakford,  2  Madd. 
28.  If  a  time  is  fixed  for  completion,  and  a  time  is  also  fixed 
for  the  delivery  of  the  abstract,  then,  if  the  vendor  is  in  default 
in  delivering  his  abstract,  interest  does  not  begin  to  run  until 
a  period  has  elapsed  from  the  delivering  of  the  perfect  abstract 
corresponding  to  the  period  between  the  two  dates  mentioned  in 
the  contract :  S/icnriii  v.  S/iaLyx-ar,  5  D.  M.  &  Gr.  517.  Even  if 
it  is  only  a  small  part  for  which  a  perfect  abstract  is  not  sent, 
time  runs,  as  to  the  whole  property,  from  the  delivery  of  the 
perfect  abstract  to  that  part:  Ibid.,  at  p.  530.  As  to  the 
meaning  of  "  perfect  abstract,"  see  above,  p.  249. 

If  a  perfect  abstract  is  delivered,  interest  is  payable  from  the 
time  fixed  for  payment  of  interest,  notwithstanding  that  the 
vendor,  in  answer  to  requisitions,  furnishes  a  further  unneces- 
sary title  :  Litchfield  v.  Bron-n,  23  L.  J.  Ch.  176. 

If  no  time  is  fixed  for  completion,  or  if  the  payment  of  the 
purchase-money  is,  by  the  conditions,  made  dependent  on  the 
execution  by  the  vendor  of  the  conveyance  and  the  giving  of 
possession  with  a  good  title,  interest  will  be  payable  from  the  time 
■when  the  vendor  showed  a  good  title,  and  was  ready  and  willing 
to  give  possession  and  execute  a  conveyance,  or  (to  use  Lord 
Eomilly's  phrase  in  Cnrrodiis  v.  Sliai-j),  20  Beav.  50)  the  time 
when  the  purchaser  could  "prudently  take  possession."  See 
Jones  V.  Mudd,  4  Russ.  118,  where  the  agreement  was  that  the 
vendor  would  "  effectually  convey,"  and  the  purchaser  pay  the 
purchase-money  on  a  specified  day,  "  upon  such  conveyance  and 
assurance  being  executed  and  perfected." 

The  same  rule  applies  in  the  case  of  a  purchase  by  a  railway 
company :  Be  Pigott  and  The  G.  IF.  B.,  18  Ch.  D.  146. 

The  rule  as  above  stated  does  not  distinguish  between  "show-  "Showing "a 

good  title. 

mg     a  good  title,  and  "  making"  a  good  title.     A  good  title  is 
"  shown"  when  all  the  documents  and  facts  essential  to  the  title 
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are  stated  in  the  abstract.  A  good  title  is  not  made  until  the 
abstract  is  verified  :  Parr  v.  Lo/rt/roir,  4  Drew.  170,  at  p.  181. 
The  cases  do  not  draw  this  distinction,  but  say  simply  interest 
was  payable  from  the  time  a  good  title  was  "  shown."  See  He 
Piyott  and  The  G.  W.  P.,  18  Ch.  D.  at  p.  150,  and  Monk  v. 
Ifusla'sson,  cited  in  Jours  v.  3£i(fhJ,  4  Euss.  121,  see  p.  123.  In 
JoncH  V.  Mii(/(l,  the  Master  certified  that  a  good  title  could  be 
"  made"  to  the  estate,  and  was  first  "shown"  on  the  15th  of 
January,  1827,  and  the  Vice-Chancellor,  the  aj^jieal  from  whom 
was  dismissed,  directed  interest  to  be  jmid  fi'om  the  15th  of 
January,  1827.  Probably,  however,  if,  soon  after  receiving  the 
abstract,  the  purchaser  asked  for  evidence  of  a  certain  fact 
essential  to  the  title,  and  stated  on  the  abstract,  and  the  delay 
of  the  vendor  in  producing  this  evidence  caused  the  purchaser 
to  abstain  from  taking  possession,  the  time  at  which  interest 
would  begin  to  run  Avould  be  held  to  be  the  time  when  the 
vendor  produced  the  evidence,  i.e.,  "made"  a  good  title,  and 
not  the  time  when  he  delivered  the  abstract,  i.e.,  "showed"  a 
good  title.  It  is  to  bo  observed  that  if  the  delay  of  the  vendor 
to  verify  any  part  of  his  title  is  caused  by  the  purchaser  refus- 
ing to  complete  on  another  ground,  which  is  afterwards  held  to 
be  untenable,  interest  is  payable  by  the  purchaser  from  the  time 
fixed  for  completion,  and  not  from  the  time  when  the  vendor 
verified  his  title,  since  such  verification  in  respect  of  a  matter 
not  in  dispute  was  unnecessary  until  the  matters  in  dispute  were 
settled  :  3Ionro  v.  Taz/Ior,  3  Mac.  &  Gr.  713,  at  pp.  724,  725. 
Purchaser  in  If  the  purchaser  is  in  possession  at  the  date  of  the  contract,  or 
takes  possession  before  the  vendor  has  shown  a  good  title  or 
executed  the  conveyance,  interest  will  be  payable  from  the  time 
fixed  for  payment  of  the  purchase-money,  notwithstanding  that 
the  payment  of  the  purchase-money  was  made  dependent  on 
the  performance  by  the  vendor  of  those  acts:  At t.- Gen.  v. 
Christ  Chitreh,  13  Sim.  214.  And  if  no  time  is  fixed  for  the 
payment  of  the  purchase-money,  interest  will  be  payable  from 
the  time  at  which  the  purchaser  took  possession  (Dart,  711, 
'I-  {p))  '■>  or?  i^  ^^6  purchaser  was  already  in  possession  at  the 
date  of  the  contract,  from  the  date  of  the  contract:  Dart,  711, 
n.  (o) .     The  cases  cited  by  Dart  are  not  conclusive,  as  in  both 
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of  those  cited  in  note  (p)  a  time  was  fixed  for  com2:)letion,  and 
interest  was  held  to  be  payable  from  the  time  so  fixed ;  and 
JEx  parte  Manning,  2  P.  Wms.  410,  the  authority  cited  in 
note  (o),  was  the  sale  of  a  reversion  (see  below). 

The  fact  that  the  purchaser,  who  takes  possession,  receives  no  Receiving  no 
rent  and  makes  no  profits,  does  not  affect  his  liability  to  pay  inte- 
rest:  Ballard  \.  S/taff,  15  Ch.  D.  122.  There  waste  land  was 
sold,  and  the  purchaser  put  up  a  notice-board  on  the  land, 
announcing  it  to  be  let  or  sold  for  building  purposes,  but  he 
received  no  rent  or  profit  from  the  land. 

Subsequent  abandonment  of  possession  by  a  purchaser  who  Abandoning 
has  once  taken  possession  is  unavailing  ;    his  liability  to  pay 
interest  continues :    Binks  v.  Lord  Rokchy,  2  Swanst.  222,  at 
p.  226. 

On  the  sale  of  a  reversion,  interest  is  payable  from  the  day  Reversion. 
fixed  for  completion,  whether  the  vendor  has  shown  a  good  title 
or  not.  "  Upon  the  sale  of  a  reversion,  the  time  at  which  the 
purchaser  takes  possession  has  nothing  to  do  with  the  question 
of  interest  on  the  purchase-money.  The  advantage  obtained 
by  the  delay  and  wearing  out  of  the  prior  life  interest  is  equiva- 
lent to  the  receipt  of  the  rents  of  a  property  in  possession  "  : 
Baikf/  V.  Colktf,  18  Beav.  179,  182. 

If  no  time  is  fixed  for  completion,  the  purchaser  of  a  reversion 
has  (like  the  purchaser  of  property  in  possession,  see  p.  285)  to 
pay  interest  from  the  time  when  the  vendor  shows  a  good  title  : 
Enraght  v.  Fitzgerald,  2  Dr.  &  War.  43. 

Even  in  the  case  of  a  reversion,  if  the  conditions  show  that 
the  purchaser  is  not  to  receive  the  rents  until  the  actual  com- 
pletion of  the  sale,  no  interest  is  payable  to  the  vendor :  Brooke 
V.  Champernowne,  4  CI.  &  F,  589. 

An  express  agreement  that  "  the  interest  of  tlie  remainder  of  Interest  from 
the  purchase-money  shall  not  commence  till  Lady  Day  next,  in  conveyance, 
ease  the  title  shall  be  perfected,  and  the  conveyances  and  other 
assurances  of  the  different  estates  are  executed  by  that  time, 
and  if  not,  then  the  interest  to  commence  upon  the  execution  of 
such  assurances,"  will  not  entitle  the  purchaser  to  refuse  to  pay 
interest  if  he  has  had  possession  for  many  years:  Bireh  v.  Joy, 
3  H.  L.  C.  565.     Such  an  agreement  is  not  meant  to  continue 
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Interest  on 
timber. 


in   operation   for   a   long  period  after  the  day  fixed  therein  : 
Birch  V.  Joy,  3  II.  L.  (\  007. 

Interest  on  the  sum  to  be  })aid  for  the  timber  docs  not  begin 
to  run  until  the  sum  is  ascertained,  since  the  increase  in  value 
of  the  timber  between  the  date  of  tlie  contract  and  that  of  the 
valuation  is  regarded  as  equivalent  to  interest  on  the  purchase- 
money  :   Sug.  631. 


On  what 
interest  ia 
payable. 

Deposit. 


V. 


On  irlifit  Tiifo'est  is  paijahlr. 

In  the  absence  of  stipulation,  interest  is  not  payable  by  the 
pm-chascr  on  the  amount  of  the  deposit,  although,  owing  to  the 
purchaser's  default,  the  deposit  has  been  retained  b}''  tlie 
auctioneer :  Bridges  v.  Bohiiiso)!,  3  Mer.  G94. 

But  where  tlie  pm-cliaser  was  to  pay  into  the  hands  of  the 
auctioneer  a  deposit  of  20/.  per  cent,  in  part  of  the  purchase- 
money,  and  in  case  of  delay  the  vendor  was  to  have  interest  at 
5/.  per  cent,  on  the  purchase-money,  and  tlie  auction  duty  was  to 
be  borne  equally  by  the  i")urchaser  and  the  vendor,  the  purchaser, 
who  had  paid  the  deposit,  but  not  his  moiety  of  the  auction 
duty,  was  held  bound  to  pay  interest  on  so  much  of  the  deposit 
as  had  been  applied  by  the  auctioneer  in  payment  of  the  pur- 
chaser's moiety  of  the  auction  duty  :  Toicihs/ieiid  v.  Toiots/ieiid,  2 
Huss.  303. 

Interest  is  payable  on  part  of  the  purchase-money  remaining 

incumbrances,  in  the  hands  of  the  purchaser  for  the  purpose  of  paying  off 

incumbrances  :  Hughes  v.  Kear)i(g,  1  Soli.  &  Lef.  132,  at  p.  134. 


Money  re 
tained  for 


Rate  of 
interest. 


Increasinf 
rate. 


(vi.)    The  Rate  of  Interest. 

In  the  absence  of  stipulation,  the  rate  of  interest  is  4/.  per 
cent,  per  annum :  AeJand  v.  Gaisford,  2  Madd.  28.  But  in 
Burnett  v.  Brown,  1  Jac.  &  W.  168,  interest  was  allowed  at  the 
rate  of  5/.  per  cent.,  on  the  ground  that  the  vendor  might  have 
made  as  much  as  bt.  per  cent,  if  the  purchaser  had  paid  the 
purchase-money. 

The  conditions  may  reserve  interest  on  an  ascending  scale  : 
Herbert  v.  Satishury  and  Yeovil,  Sfc,  2  Eq.  221,  where  Lord 
Homilly,  M.  B.,  refused  to  treat  the  increase  of  interest  as  a 
penalty.     In  mortgages,  a  covenant  to  pay  increased  interest  if 
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the  mortgagor  is  in  default  is  treated  as  a  penalty  and  relieved 
against. 

In  the  absence  of  stipulation,  if  a  mortgagee  purchases  the  Interest  on 

1    J-  mortgage. 

equity  of  redemption  and  takes  possession  uelore  completion, 
the  Court  will  set  off  the  interest  payable  to  him  on  the 
mortgage  against  the  interest  payable  by  him  on  a  corre- 
sponding portion  of  the  purchase-money,  even  though  interest 
is  payable  on  the  mortgage  at  a  higher  rate  :  Wallis  v.  Bastco-d, 
1).  M.  &  G.  251. 

In  one  case,  the  conditions  of  sale  provided  that  the  purchaser  Subsequent 
should  pay  interest  on  the  remainder  of  his  purchase-money  at  '  ° 
5/.  per  cent.  By  a  subsequent  agreement,  further  time  was 
given  to  the  vendor  to  complete,  and  it  was  arranged  that  the 
remainder  of  the  purchase-money  should  be  paid  at  such  further 
time  and  without  interest,  and  that  if  the  vendor  failed  to  make 
a  good  title  he  should  return  the  deposit,  with  interest  at  4/.  per 
cent.  The  purchaser  afterwards  failed  to  complete,  and  was 
held  liable  to  pay  interest  on  the  remainder  of  the  purchase- 
money  at  4/.  per  cent.  :  Miiic/tin  v.  Nance,  4  Beav.  332. 

If  the  vendor  refuses  to  give  possession  and  allows  the  pro-  Deteriora- 
perty  to  deteriorate,  the  23urchaser  will  be  entitled  to  set  off  the 
amount  of  the  deterioration,  as  well  as  the  rents  received,  or 
which  might  have  been  received,  against  the  interest  which  he 
has  to  pay  :  PluUips  v.  Silvester,  8  Ch.  173.  (With  respect  to 
the  amount  of  rents,  see  below,  p.  298.) 

(vii.)  Procedure. 

The   Com't   has   jurisdiction,   upon   a   summons   under    the  Procedure. 
Vendor  and  Purchaser  Act,  1874,  to  make  a  declaration  that 
interest  is  payable,  and  as  to  the  rate  of  interest  payable,  by  the 
purchaser  on  the  balance  of  the  purchase-money  :  Re  Monckton 
and  Gilzean,  27  Ch.  B.  564 ;  Riley  to  Streat/ield,  34  Ch.  D.  386. 

But  interest  erroneously  paid  by  the  purchaser  cannot  be 
recovered  by  summons  under  the  Yendor  and  Purchaser  Act ;  an 
action  should  be  brought  to  recover  it :  Re  Young  and  Ilarston, 
29  Ch.  D.  691.  On  appeal,  the  vendor  waived  the  objection  as 
to  jurisdiction  :  31  Ch.  Div.  168. 

AV.  u 
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Appropria- 
tion. 


Notice. 


Investing  or 
depositing. 


(viii.)   Aj)j)roj)n'(ifi(»i. 

In  the  absence  of  a  stipulation  that  tlie  purchaser  shall  pay 
interest  if  completion  is  delayed  "  from  any  cause  whatever,"  or 
*'  from  any  cause  other  tlian  tlie  vendor's  wilful  default,"  the 
purchaser  may,  if  completion  is  delaj-ed  on  the  vendor's  part, 
escape  his  liabilitj'  to  pay  the  full  amount  of  interest  by 
appropriating  a  sum  of  money  for  the  payment  of  the  jiurchase- 
money,  and  giving  the  vendor  notice  of  such  appropriation. 
The  vendor  will,  in  that  case,  be  entitled  only  to  the  interest 
actually  made,  and  the  purchaser  will  be  entitled  to  the  rents 
and  profits.     As  to  vendor's  wilful  default,  see  below,  p.  291. 

It  is  not  well  settled  what  acts  amount  to  appropriation. 

Merely  giving  notice  that  the  purchaser  will  not  pay  interest 
is  not  enough  :  WiUiama  v.  Glcnton,  1  Ch.  200,  where  the 
purchaser  actually  employed  the  pm-chase-money  in  his  trade. 

Keeping  the  money  lying  idle,  and  giving  the  vendor  notice, 
was  considered  enough  in  ])//.soh  v.  Ilonth)/,  4  De  G.  &  Sm.  481, 
and  in  llegenff;  Canal  Co.  v.  Ware,  33  Beav.  575  (but  this  w^as 
a  compulsory  purchase).  There  is  a  dictum  of  Lord  Cottenham 
to  the  same  effect  in  De  Vhme  v.  De  Vi-sn/e,  1  Mac.  &  G.  at 
p.  352.  See,  however,  AcJand  v.  Gaiaford,  2  Madd.  28,  for  a 
contrary  view.  In  Winter  v.  Blades,  2  S.  &  St.  393,  payment 
into  the  purchaser's  general  account  at  his  bankers,  and  giving 
the  vendor  notice  that  the  purchaser  was  ready  to  invest  the 
purchase-money  as  he  should  direct,  was  held  to  be  an  insufh- 
cient  appropriation,  as  the  purchaser  allowed  this  money  to  take 
the  place  of  the  balance  which  he  would  otherwise  have  main- 
tained at  his  bankers.  However,  the  purchaser  was  excused 
from  paying  interest  on  the  amount  of  the  purchase-money 
from  w^hich  he  w^as  supposed  to  have  gained  no  advantage.  To 
ascertain  this  amount,  the  purchaser's  average  balance  for  three 
years  prior  to  the  purchase  was  deducted  from  his  average 
balance  during  the  period  of  appropriation,  and  to  the  amount 
of  that  difference  the  purchaser  was  not  chargeable  with 
interest. 

But  now,  probably,  it  would  be  held  that  the  purchaser  must 
either  invest  the  purchase-money,  or  place  it  on  deposit  at  a 
bank  to  a  separate  account.     See  WiUia)j)-s\.  Glen  ton,  1  Ch.  200, 
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at  p.  206.  The  fact  that  the  bank  does  not  allow  interest  will 
not  vitiate  the  appropriation.  See  lie  GoMh  and  Norton,  33 
W.  E.  333. 

In  KersJtau-  v.  Ker^ihair,  9  Eq.  56,  the  contract  was  "the  Insufficient 
amount  of  purchase-money,  38,500/. ;  purchase  to  take  effect  posited, 
from  30th  June,  and  interest  at  5/.  per  cent,  to  time  of  payment, 
and  timely  notice  to  be  given  as  to  requirement  of  purchase- 
money."  The  purchaser  paid  38,000/.  to  a  separate  account  at 
a  bank,  and  gave  notice  to  the  vendor.  The  vendor  replied 
disputing  the  sufficiency  of  the  notice,  but  not  pointing  out  that 
the  sum  was  500/.  too  little.  The  purchaser  afterwards  dis- 
covered the  deficiency,  and  thereupon  paid  in  500/.,  with 
interest.  It  was  held  that  the  purchaser  was  not  liable  to  pay 
interest  subsequently  to  the  time  when  he  paid  in  the  38,000/., 
other  than  the  interest  allowed  by  the  bank. 

Appropriating  the  money  without  giving  notice  to  the  vendor  Depositing 
that  the  money  is  lying  idle  does  not  free  the  purchaser  from  givino-  notice, 
his  liability  to  pay  interest :  Poirc/l  v.  Marfijr,  8  Ves.  146. 

If  there  is  an  express  stipulation  that  interest  is  to  be  paid  in  Effect  of  con- 
case  of  delay  "  from  any  cause  whatever,"  or  "  from  any  cause  cause  &c."^ 
other  than  the  vendor's  wilful  default,"  then  it  would  seem  (but  »"  Purchaser's 

'  V       ^  appropriation, 

the  authorities  are  conflicting)  that  no  appropriation  will  enable 

the  purchaser  to  escape  his  liability,  unless  the  delay  is  caused 

by  the  vendor's  wilful  default. 

This  was  laid  down  in  Rileij  to  Sfreaffickl,  ?A  Ch.  D.  386 
(North,  J.),  following  Vickers  v.  Hand,  26  Beav.  630.  The 
contrary  view  is  supported  by  Re  Golds  and  Norton,  33  "W.  E. 
333  (Kay,  J.),  and  by  a  dictum  of  Lord  Cottenham's  in  De  Visme 
V.  Dc  Visinc,  1  Mac.  &  (x.  336,  at  p.  352,  and  by  some  remarks 
of  Knight-Bruce,  L.  J.,  in  WiUiamH  v.  Glenton,  1  Ch.  200,  at 
p.  206.  The  discrepancy  is  probably  due  to  the  fact  that  the 
distinction  between  the  cases  in  which  there  was  the  stipulation 
above  mentioned,  and  those  in  which  there  was  no  express 
stipulation  about  interest,  or  interest  was  only  payable  in  case 
of  the  purchaser's  default,  was  not  adverted  to  before  the 
decision  of  North,  J.,  in  Riley  to  Streatfield. 

If  the  delay  is  due  to  the  vendor's  wilful  default,  as  where  Vendor's  wil- 
the  vendor  repudiates  the  contract,  the  purchaser  may  appro-    "    ^  au  . 
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priate  the  imreliase-mone}',  so  as  to  escape  liability  to  pay 
interest :  Kn-.s/nnr  v.  Kerslian;  D  Eq.  5G.  And  that,  too, 
notwitbstantling  that,  by  the  conditions,  interest  is  payable  if 
"  from  any  cause  whatever  "  the  purchase  is  not  completed  on 
the  day  fixed :  7iV  Monckton  and  Oi/zniii,  27  Ch.  D.  50o,  564. 
Tuneccssary  If  the  purchaser  has  unnecessarily  appropriated  the  purchase- 
appropriation.  j^^Qj^p^,  -Q  order  to  escape  the  payment  of  interest,  Avhioh  was  not 
really  payable,  the  Court  will  not  make  the  vendor  pay  him 
compensation  for  the  loss  of  interest  owing  to  such  appropria- 
tion :  Be  Visiiw  v.  Dc  Vivuc,  1  Mac.  &  G.  336.  In  that  case, 
the  state  of  the  vendor's  title  delayed  the  completion  beyond 
the  fixed  day.  The  purchaser  placed  the  purchase-money  to  a 
separate  account  on  deposit  at  2^  per  cent.,  and  gave  notice  to 
the  vendor.  The  Court  held  (see  above,  p.  282,  as  to  the 
correctness  of  this  decision)  that  the  time  when  the  vendor  could 
show  a  good  title  was  the  time  for  completion,  and  that,  till 
then,  the  vendor  was  entitled  to  the  rents,  and  the  purchaser 
did  not  become  liable  for  interest  till  after  that  time.  The 
purchaser  claimed  compensation  for  the  loss  of  interest  occa- 
sioned by  the  appropriation  of  the  purchase-money.  The  claim 
was  disallowed,  on  the  ground  that  the  appropriation  was 
unnecessary,  and  that  the  loss  thereby  occasioned  was  not  one 
arising  from  the  contract. 
Purchaser  in  It  is  only  in  the  case  of  the  vendor's  default  that  the  jjurchaser 
can  escape  the  liability  to  pay  interest  by  appropriating  the 
pui'chase-money ;  if  the  vendor  has  made  out  a  good  title,  and 
is  ready  and  willing  to  complete,  or  if  the  purchaser  takes  and 
insists  on  an  objection  which  is  untenable,  the  purchaser  will 
have  to  pay  interest,  even  if  he  have  deposited  the  purchase- 
money  at  a  bank.     See  Dart,  708. 

The  case  of  Cakvaft  v.  Roehucli,  1  Ves.  jun.  221,  is  not  a 
sufficient  authority  for  this  proposition,  because  the  appropria- 
tion there  was  insufficient,  inasmuch  as  the  purchaser  gave  no 
notice  to  the  vendor :  Ibid.,  p.  22o  (and  see  above,  p.  291).  In 
HumphrieH  v.  Honw,  3  Ha.  276,  where  the  pm-chaser  paid  j)art 
of  the  purchase-money,  and  obtained  an  injunction  to  restrain 
the  vendor  from  suing  him  for  the  balance,  on  the  terms  of  the 
purchaser  pa}ing  such  balance  into  Court,  the  purchaser,  who 
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Avas  afterwards  held  to  have  been  in  the  wrong,  was  ordered  to 
pay  interest  on  such  balance,  although  no  interest  had  accrued 
on  the  money  in  Court. 

If  the  vendor  does  not  assent  to  the  appropriation,  and  the  Appropriation 
appropriated  and  invested  purchase-money  makes  more  than  the  intere^.'" 
interest  i:»ayable  by  the  purchaser,  the  purchaser  is  not  bound  to 
pay  the  whole  of  the  interest,  but  only  to  pay  interest  at  the 
rate  which  he  would  have  had  to  pay  if  he  had  not  invested  the 
purchase-money ;  /.  o.^  in  the  absence  of  stipulation,  interest  at 
the  rate  of  4/.  per  cent. :  AcJand  v.  Gahfovd^  2  Madd.  28. 

If  the  money  is  invested  with  the  vendor's  consent  in  the  Joint 
joint  names  of  the  vendor  and  purchaser,  the  vendor  is  entitled  ^^^^^  ™  ^  ' 
to  any  gain,  and  must  bear  any  loss  caused  by  such  investment : 
BurroufjJies  v.  Broiviw,  9  Ha.  609. 

The  jDurchaser  waives  his  right  to  escape  the  payment  of  Waiver  of 
interest  by  appropriation,  if,  after  becoming  aware  of  the  fact  appropriate. 
that  the  state  of  the  vendor's  title  must  cause  long  delay  in  com- 
pletion, he  takes  possession  and  agrees  to  pay  interest :  Dickutaon 
V.  IleroN,  Sug.  G30,  n.  But  if  the  delay  be  much  greater  than 
the  purchaser  could  reasonably  have  aj)prehended,  the  waiver 
would  probably  not  be  held  to  be  complete. 

(ix.)   Incohif  Tax. 

A  piu-ehaser  paying  interest  on  the  purchase-money  is  entitled  Income  tax. 
to  deduct  income  tax  on  such  interest :  per  Malins,  Y.-C,  in 
Crane  v.  Ki/piit,  6  Eq.  334  (the  case  of  an  assignment  to  trustees 
for  creditors  of  a  fund  in  Court). 

But  on  a  sale  by  the  Court,  the  purchaser  is  not,  in  the 
absence  of  stipulation,  allowed  to  deduct  the  income  tax  on 
paying  the  purchase-money  into  Court,  but  may,  on  payment 
out,  apply  to  have  the  income  tax  which  he  has  paid  repaid 
to  him  out  of  the  purchase-money  :    Bcbb  v.  Biuuii/,   1  K.  & 

J.  216. 

(x.)   Possession. 

Although  the  pm-chaser  is  regarded  in  equity  as  the  owner  of  Possession  on 

•       •  Oil  1        1      ^        ■  J.     •       i-i       payment  of 

the  land  upon  the  signmg  oi  the  contract,  he  is  not,  m  tlie  purchase- 
absence  of  stipulation,  entitled  to  possession  until  he  has  paid  ^^^^y- 
his  purchase-money,  and  if  he  enters  before,  he  is  a  trespasser  : 
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Acland  v.  Gaisford,  2  Madd.  28,  citing  Crockford  v.  Alexander, 
15  Yes.  l;38. 

Payment  of  the  purchase-money  into  Court  is  not  sufficient  to 
entitle  the  jnircliaser  to  possession  :  lii/<irave  v.  Metropolitan 
Board  of  Works,  32  Ch.  Div.  147. 

Where  the  purchase-money  is  payable  by  instalments,  and  no 
date  is  fixed  for  possession,  the  purchaser  would  seem  to  be 
entitled  to  possession  only  upon  the  payment  of  the  last  instal- 
ment. See  Kcnncy  v.  Wex/iani,  6  Madd.  355  (a  sale  of  a  life 
annuity). 

In  a  condition  of  sale,  "  possession  "  means,  primarilj'',  vacant 
possession.  But  the  particulars  or  conditions  may  show  that 
vacant  possession  is  not  meant.  Thus,  Avhere  an  orchard  was 
sold  as  "  in  the  occupation  of  X.,"  the  "  possession  "  promised 
to  the  purchaser  was  held  to  mean  not  vacant  possession,  but 
possession  subject  to  and  with  the  benefit  of  X.'s  tenancy  :  Lake 
V.  Dean,  28  Beav.  607. 

A  stijiulation  that  "  the  purchaser  shall  be  entitled  to  tlie 
possession  or  the  receipt  of  the  rents  and  profits  "  from  a  certain 
date,  means,  in  the  case  of  land  of  which  the  vendor  is  himself 
in  occupation,  vacant  possession  by  the  purchaser,  the  Avords 
"rents  and  profits"  being  otiose  and  ineffectual:  Anker  v. 
Franklin,  43  L.  T.  X.  S.  317.  Evidence  of  a  parol  agreement 
that  the  vendor  should  pay  rent  was  not  admitted  for  the  pur- 
j)ose  of  proving  the  meaning  of  the  words  "  rents  and  profits  "  : 
Ibid. 

In  a  condition  binding  the  purchaser  to  pay  the  purchase- 
money  in  May,  and  if  completion  is  delayed  to  pay  interest  until 
completion,  the  words  "  and  he  is  to  be  let  into  possession  from 
the  quarter-day  next  preceding  the  day  of  payment,"  were  con- 
strued as  giving  the  purchaser  the  right  to  the  rents  from  the 
quarter-day  before  the  day  fixed  for  payment,  /.  e.,  the  25th  of 
March,  not  the  quarter-day  next  before  the  day  of  actual 
payment,  which  was  in  December :  Niehohou  v.  JVic//olf>o)i,  5 
L.  J.  (X.  S.)  Ch.  51. 

Where  it  is  agreed  simply  that  "  possession  "  shall  be  given 
on  a  fixed  day,  this  means  jtossession  which  cannot  be  disturbed, 
possession  with  a  complete  title  previously  shown,  though  not 
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necessarily  with  a  conveyance  to  the  purchaser  previously  exe- 
cuted :  per  Rolt,  L.  J.,  in  Tii/c//  v.  T//oma.s,  3  Ch.  61. 

But  where  one  day  is  fixed  for  giving  "  possession,"  and 
another  subsequent  day  for  "completion,"  possession  there 
means  possession  irrespective  of  title :  per  Lord  Cairns, 
ibid. 

Where  a  contract  fixed  a  day  for  possession,  and  no  reference 
was  made  to  completion,  except  a  clause  providing  for  the  return 
of  the  deposit  "  in  the  event  of  the  sale  not  being  completed," 
the  word  "  completed  "  was  read  as  referring  to  the  day  fixed 
for  possession :  Tiilei/  v.  Thomas,  3  Ch.  61. 

But  for  the  case  of  Boyal  Bristol,  S^c.  v.  Bomash,  35  Ch.  D. 
390,  the  following  rule  might  be  laid  down  in  respect  of 
damages  for  the  loss  of  possession  : — 

If  the  vendor,  through  the  state  of  his  title,  is  unable  to  give  Damages  for 
possession  to  the  purchaser  upon  the  day  fixed  for  giving  pos-  possession, 
session,  or,  if  no  day  is  so  fixed,  upon  the  day  fixed  for  com- 
pletion, the  purchaser  will  be  entitled  to  the  rents  and  profits 
subsequently  received  by  the  vendor,  but  not  to  damages.  If 
the  vendor  wilfully  refuses  to  complete,  the  pm^chaser  may,  in 
addition  to  obtaining  specific  performance  of  the  contract  for 
sale,  recover  damages  for  the  breach  of  the  vendor's  express  or 
implied  contract  to  give  possession  at  a  certain  date.  Such 
damages  will  be  in  the  nature  of  damages  for  a  loss  pro  t((nto  of 
the  bargain. 

The  above  rule  seems  a  necessary  deduction  from  the  rule 
laid  down  in  Flureau  v.  ThornhiU,  2  W.  Bl.  1078;  Bain  v. 
Fothergill,  L.  E.  7  H.  L.  158 ;  and  Eugell  v.  Fitch,  L.  E.  3 
Q.  B.  314;  4  Q.  B.  659.  That  rule  is  briefly  this:  if  the 
vendor  has  acted  fraudulently,  or  has  wilfully  refused  to  com- 
plete, the  purchaser  may  recover  damages  for  the  loss  of  his 
bargain  in  addition  to  the  expenses  of  the  sale ;  but  if  the  con- 
tract falls  through  merely  because  the  vendor  cannot  show  a 
good  title,  the  purchaser  is  entitled  to  no  damages  beyond  the 
expenses  of  the  sale.     See  Chapter  XVI.,  p.  122. 

Damages  for  the  loss  of  possession,  owing  to  the  vendor's  Vendor's 
wilful  refusal  to  complete,  were  given  in  Jacques  v.  Millar,  6  ^^^^"^  refusal. 
Ch.  D.  153,  which  was  the  ease  of  an  agreement  to  grant  a 
lease.     In  consequence  of  the  lessor's  wilful  refusal  to  grant  a 
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lease,  the  lessee  wlio,  as  the  lessor  knew,  intended  to  commence 
a  trade  on  the  property,  was  unable  for  fifteen  weeks  to  com- 
mence his  trade.  The  Court  granted  specific  performance  of 
the  contract,  and  250/.  damages  in  respect  of  the  lessee's  loss  of 
profits  from  his  trade. 

A  house  was  sold  as  "recently  in  the  occupation  of  F.,"  the 
vendor  expecting  that  F.  would  be  willing  to  quit  before  the 
da}'  fixed  for  completion,  but  F.'s  occupation  did  not  cease  at 
the  time  fixed  by  the  conditions  for  completion  and  giving  of 
possession  ;  the  purchaser  was  held  entitled  to  compensation  for 
the  loss  of  a  tenant  during  tlie  period  elapsing  from  the  time 
fixed  for  completion :  Roi/al  Briafol,  S^-<\  v.  Bomas//,  35  Ch.  D. 
390.  As  the  vendor  there  refused  to  give  compensation,  and 
brought  an  action  for  specific  performance,  the  period  was  that 
from  the  time  for  completion  to  the  judgment  in  the  action  by 
the  vendor  for  specific  performance.  The  measure  of  the  com- 
pensation was  the  amount  of  the  rent  which  the  purchaser  would 
have  received  from  a  tenant,  to  whom  he  had  agreed  to  let  the 
house,  during  that  period. 

This  case  seems  to  be  wrong  on  the  principle  of  Bain  v. 
FothergiU,  L.  E.  7  II.  L.  158,  and  Engclly.  Fitch,  L.  E.  4  Q.  B. 
659,  that  damages  for  the  loss  of  bargain  are  not  given  in  the 
case  of  sales  of  land,  unless  the  vendor  is  guilty  of  fraud  or 
wilful  default.  There  was  no  fraud  or  wilful  default  in  Royal 
Bri.sfo/,  Sj-c.  v.  BoDHish ;  see  35  Ch.  D.  at  p.  396. 

In  contracts  where  time  is  of  the  essence  (see  pp.  271  to  274), 
a  defect  in  title  must  be  cleared  up  before  the  day  fixed  for 
possession,  unless  the  contract  provides  for  "  possession "  and 
"  completion "  on  different  days.  If  possession  with  a  good 
title  cannot  be  given  on  the  day  fixed,  the  purchaser  may, 
where  time  is  of  the  essence,  rescind,  or,  if  he  elect  to  complete, 
he  will  be  entitled  to  compensation.  See  Gedye  v.  Duke  of 
Ilontrosc,  26  Beav.  45. 

In  the  absence  of  stipulation,  a  purchaser  taking  possession 
before  he  has  paid  the  purchase-money  is  not  entitled  to  do  any 
act  which  would  diminisli  the  vendor's  security  for  the  purchase- 
money. 

In  Croclcford  v.  Aloxandcv,  15  Ves.  138,  a  purchaser  was  re- 
strained by  injunction  from  felling  timber. 
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A  purchaser  who  alters  the  property  during  his  possession,  Altering  pro- 
will,  in  case  the  purchase  falls  through,  be  compelled  to  re- 
instate the  property  or  give  compensation.  In  Donovan  v. 
Fricker,  Jac.  165,  the  purchaser  had  converted  a  dwelling-house 
into  a  shop,  and  was  compelled  to  restore  the  house  to  its  former 
condition.  (The  case  is  not  reported  as  to  this  point,  but  the 
decree  is  given  in  the  report  at  pp.  165,  166.) 

A  purchaser  who  fells  ornamental  timber,  or  does  any  other  Irremediable 
act  for  which  compensation  cannot  be  assessed,  would  probably 
be  held  to  have  waived  the  right  to  object  to  the  title :    Cf. 
Magennis  v.  FaUon,  2  Moll.  561. 

In  a  contract  for  the  sale  of  a  house  to  the  School  Board,  a  Pulling  down 
clause  that  the  Board  should  be  entitled  to  possession  upon 
depositing  the  purchase-money,  and  should  not  be  considered 
as  accepting  the  vendor's  title,  was  held  to  give  the  Board  the 
right  after  taking  possession  to  pull  down  the  house,  since  the 
vendor  knew  at  the  date  of  the  contract  that  their  object  in 
purchasing  was  to  build  a  school :  Bolton  v.  London  School 
Board,  7  Ch.  D.  766. 

The  purchaser  will  be  allowed  compensation  for  substantial  Improve- 
improvements  made  by  him,  though  the  sale  is  rescinded  be- 
cause of  his  default  or  fraud  (see  Donovan  v.  Fricker,  Jac.  165), 
and  will,  of    com-se,  be   allowed   compensation   for   necessary 
repairs  :  Sug.  254. 


(xi.)    Occupation  Rent  payahJe  hy  Purchaser. 

In  the  absence  of  any  stipulation  that  the  purchaser  shall  jiay  Occupation 
an  occupation  rent  in  case  the  purchase  goes  off,  the  purchaser 
who  has  been  allowed  to  take  possession  before  he  has  accepted 
the  title  or  paid  the  purchase-money,  cannot  be  made  to  pay  an 
occupation  rent,  if  he  rescinds  because  the  vendor  has  no  title, 
although  his  occupation  has  been  beneficial :  WintcrJjottoDi  v. 
Ingham,  7  Q.  B.  611.  »See  also  Williams  v.  Shaw,  3  Huss.  178,  n., 
where  the  purchaser  actually  stated  in  his  answer  that  he  was 
willing  to  pay  a  fair  rent  for  his  occupation  on  having  his  deposit 
repaid  him  with  interest ;  but  that  was  a  suit  by  the  vendor  for 
specific  performance,  and  the  matter  turned  on  the  pleadings. 

If  the  purchaser  remains   in  possession    after  rescission   lie 
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will  have  to  pay  rent  for  his  subsequent  occupation,  as  tenant 
at  will :  Honanl  v.  Shair,  8  M.  &  AV.  118.  The  distinction  is 
made  on  the  ground  that  the  iiurchaser,  until  the  contract  goes 
off,  is  in  under  the  contract,  which  shows  that  he  was  to  occupy 
r(^nt  free,  but  that  after  the  contract  goes  off  the  purchaser 
cannot  claim  a  right  to  occupy  undm-  it. 


(xii.)   lloifs  aitd  Profifs. 

Eents  and  In  the  absence  of  stipulation,  the  vendor  is  entitled  to  the 

rents  and  profits  uji  to  the  date  fixed  for  completion  ;  the  pur- 
chaser is  entitled  to  them  after  that  date. 

If  no  date  is  fixed  either  for  possession  or  for  completion,  the 
purchaser  would  probably  not  be  entitled  to  the  rents  and  profits 
until  the  date  of  actual  completion. 

In  De  Jl.sine  v.  Dr  Jl'siiie,  1  Mae.  &  G.  33(),  a  condition  that 
"  the  purchaser  should  pay  the  remainder  of  the  purchase- 
money  on  26th  December,  and  that  on  payment  thereof  he  was 
to  be  let  into  possession,  or  receipt  of  the  rents  and  profits,  as 
from  the  2-jth  December,  and  in  case  of  default  in  the  payment 
of  the  purchase-money,  from  whatever  cause,  should  pay  inte- 
rest," was  held  not  to  entitle  the  purchaser  to  the  rents  except 
from  the  time  when  the  vendor  was  ready  to  complete  :  biil  this 
decision  is  doul)tful ;  see  above,  p.  282. 
Reut  actually  The  vondor  must  account  for  any  rent  which  ho  receives  after 
lecene  .  ^-^^  j,^^^  fixed  for  completion  ;   but,  unless  there  are  special  cir- 

cumstances, the  rule  seems  to  bo  that  the  vendor  is  not  liable  for 
more  than  the  rent  which  he  has  actually  received.  If  there  is 
any  evidence  of  neglect  or  mismanagement,  the  vendor  will  be 
charged  on  the  footing  of  wilful  default,  /".  c,  will  have  to 
account  for  the  rents  which  he  has  received,  or  which,  but  for 
his  wilful  neglect  or  default,  he  might  have  received.  See 
S/icncin  v.  Shalcspear,  5  D.  M.  &  Gr.  517,  for  the  general  ride. 
Vendor  is  The  vcudor  is,  to  a  certain  extent,  a  trustee  for  the  purchaser, 

pi^chasen  ^^^  i^  i^  ^^^^  cluty  to  let  the  property  if  vacant,  giving  previous 
notice  to  the  purchaser  of  his  intention  :  Earl  of  E(jmont  v.  SmifJi, 
6  Ch.  I).  469.  If  the  purchaser  prefers  to  have  the  property 
unlet,  then  tlie  liability  of  the  vendor  ceases  :  Hid.  p.  476. 
The  purchaser  so  electing  must  guarantee  the  vendor  against 
any  loss  in  case  the  purchase  goes  off. 
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Tlie  following  illustrations  show   wliat  are  special  circum-  Vendor  when 
stances  sufficient  to  charge  the  vendor  on  the  footing  of  wilful  rents' not 
default :—  ""'^''fy  ^•°- 

ceived. 

Allowing  the  tenants  to  run  in  arrear  is  sufficient :  Acland  v. 
Gaisford,  2  Madd.  28 ;  and  Jnison  v.  Claphnm,  1  Jac.  &  AV.  36. 

But  a  reduction  of  rents  is  not  in  itseli  prima  facie  evidence  of 
mismanagement,  so  as  to  justify  an  inquiry  :  Shenciii  v.  S/ialis- 
pear,  5  D.  M.  &  G.  517,  at  p.  537. 

Neglect  to  attempt  to  procure  a  tenant,  or  to  preserve  the 
property  from  dilapidation,  was  held  sufficient  in  PJnIlipH  v. 
Silvester,  8  Ch.  173.  This  case  need  not  be  regarded  (as  Dart, 
p.  734,  regards  it)  as  inconsistent  with  the  general  rule  laid 
down  in  S/iencin  v.  S/iakspear,  5  I).  M.  &  Gf.  517.  The  vendors 
were  "  wantonly  negligent  "  in  respect  of  dilapidations,  and  this 
perhaps,  in  itself,  would  be  pri))Hl  facie  evidence  of  neglect  in 
regard  to  letting  the  proj^erty. 

If  the  vendor  is  in  personal  occupation  of  the  property,  he  Occupation 
must,  if  in  default,  or  if  his  occupation  is  not  necessary  for  the  ^^^*  ^^ 
purpose  of  preserving  the  property  or  preventing  a  depreciation 
of  the  value  of  the  property,  pay  a  rent  for  the  period  of  his 
occupation  after  the  date  fixed  for  giving  the  purchaser  posses- 
sion. This  seems  to  be  the  rule  to  be  deduced  from  the  cases. 
In  Lijer  v.  Ilargravc,  10  Ves.  505,  at  p.  511 ;  S/ier/riii  v. 
Shakspear,  5  D.  M.  &  G.  517,  and  Metropolitan  Rij.  Co.  v. 
Defrics,  2  Q.  B.  J).  189,  387,  an  occupation  rent  was  enforced; 
and  in  all  these  cases  the  vendor  was  in  default.  In  Dakin  v. 
Cope,  2  Euss.  170,  and  Leggott  v.  Metropolitan  Ry.  Co.,  5  Ch. 
716,  an  occupation  rent  was  not  enforced,  and  there  the 
purchaser  was  in  default,  and  the  vendor's  occupation  was 
necessary,  the  houses  being  used  for  the  business  of  a  licensed 
victualler. 

The  words  "rents  and  profits"  in  a  condition  of  sale  have 
been  taken  to  imply  an  occupation  rent  if  the  vendor  is  in 
occupation :  per  Field,  J.,  in  Metropolitan  Bi/.  Co.  v.  Defries, 
2  a.  B.  D.  189. 

The  "profits"   to  which  the  vendor  is  entitled   until  com-  "Profits." 
pletion,  whether  under  the  general  law  or  by  a  special  condition, 
include  crops  cut  before  the  date  fixed  for  completion,  and  fruit 
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gathered  and  plantation  thinnings  made  "before  that  date;  also, 
in  the  case  of  a  manor,  fines  and  heriots  becoming  payable 
before  the  date  fixed  for  comiiletion. 

There  is  an  analogy,  though  not  a  perfect  one,  between  the 
case  of  a  vendor  remaining  in  possession  and  that  of  a  tenant 
for  life  punishable  for  waste.  In  both  cases  "  profits  "  are 
distinguished  from  the  land  or  the  inheritance,  and  it  may  be 
said  roughly  that  tiiubt^r  and  minerals  are  part  of  the  land,  and 
not  "  profits,"  and  cannot  be  cut  or  gotten  by  the  tenant  for 
life  or  the  vendor  for  his  own  benefit.  What  is  called  "  waste  " 
in  the  case  of  a  tenant  for  life  is  called  "  deterioration  "  in  the 
case  of  a  vendor. 

Windfalls,  i.e.,  timber  blown  down  after  the  contract,  belong 
to  the  purchaser:  Poole  v.  S/terf/old,  2  Bro.  C.  C.  118.  As  to 
timber  cut  and  minerals  gotten  by  the  vendor,  gee  below,  p.  302. 

On  the  sale  of  a  manor,  the  vendor  is  entitled  to  receive  all 
fines  payable  before  the  date  fixed  for  completion,  although  not 
actually  paid  before  that  date  :   C/iddoit  v.  Tifc,  1  Giff.  395. 

A  condition  that  the  purchaser  shall  be  entitled  from  a  certain 
date  to  "the  rents  and  profits  of  such  parts  of  the  estate  as  are  let," 
does  not  give  him  any  right  to  profits  derived  otherwise  than 
from  letting,  e.g.,  to  a  manorial  fine  :  Earl  of  irardnirl-c  v.  Lord 
Saiid>/.s,  12  M.  &  W.  701. 

After  a  sale  in  May  of  land,  including  hay  and  growing  crops, 
completion  being  fixed  for  24th  June,  by  a  subsequent  agree- 
ment the  time  for  completing  was  extended  to  29th  September. 
The  Court  held  that  the  purchaser  was  by  the  alteration 
deprived  of  his  right  to  the  hay  and  growing  crops  :  Webster  v. 
DondkUon,  34  Beav.  4-'31. 

After  the  sale  of  a  freehold  house  "  Avith  possession  on  the 
25th  March,"  the  vendor's  lessee,  whose  lease  expired  on  that 
day,  gave  up  possession  in  February  without  prejudice  to  his 
liability  to  repair  under  a  covenant  in  the  lease.  The  pur- 
chaser claimed  to  be  entitled  to  the  benefit  of  the  covenant  to 
repair,  but  it  was  held  that  he  was  simjjly  entitled  to  possession, 
and  that  the  benefit  of  the  covenant  belonged  to  the  vendor,  and 
was  not  included  in  the  contract  of  sale  :  lie  Edic  (ind  Broun ^ 
58  L.  T.  X.  S.  307. 
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(xiii.)   Deterioration. 

Loss  by  accidental  deterioration  must  be  borne  by  the  pur-  pire. 
chaser.  Thus,  if  a  house  is  burnt  down  after  the  contract  the  loss 
falls  on  the  purchaser.  The  vendor  who  has  insured  the  house 
is  entitled  to  receive  the  full  piu-chase-money,  although  the 
house  has  been  burnt  and  the  insurance  company  has  paid  him 
the  sum  for  which  the  house  is  insured.  The  purchaser  is  not, 
in  the  absence  of  stipulation,  entitled  to  recover  that  sum  from 
the  vendor:  Iia//)ier  w.  Pre.sto)i,  18  Oh.  Div.  1.  But  it  would 
seem  that  the  purchaser  is  entitled  to  require  the  insurance 
company  to  expend  the  insurance  money  towards  re-building 
the  house  under  14  Greo.  3,  c.  78,  s.  83.  And  the  insurance 
company  can  claim  repayment  of  the  insurance  money  from  the 
vendor,  according  to  the  doctrine  of  subrogation,  if  the  vendor  has 
been  paid  in  full  by  the  purchaser:  Ca^feihdn  v.  Preston,  11 
a  B.  Div.  380. 

The  effect  of  a  condition  that  the  purchaser  shall  have  the  Condition  as 
benefit  of  the  vendor's  insurance  would  seem  to  be  this  :  The  *°  insurance. 
purchaser  would  be  entitled  to  an  abatement  of  his  purchase- 
money  to  the  extent  of  the  amount  received  by  the  vendor  from 
the  insurance  company,  and  as  between  the  vendor  and  the 
insurance  company  the  doctrine  of  subrogation  would  not  arise. 
A  contrary  opinion  is  expressed  in  Dart,  p.  197;  but  it  is  difficult 
to  see  how  there  can  be  any  subrogation.  The  vendor,  owing 
to  the  condition  of  sale,  has  not  received  the  full  purchase-money ; 
in  other  words,  his  loss  has  not  been  diminished  by  any  payment 
from  the  purchaser,  so  that  there  is  no  advantage  or  right  to  an 
advantage  into  which  the  insurance  company  can  claim  to  be 
subrogated. 

If  the  purchaser  has  no  right  against  the  insurance  company 
under  14  Greo.  3,  c.  78,  s.  83  (and  it  is  to  be  observed,  that  that 
Act  only  applies  to  the  burning  of  houses  or  buildings,  and  that 
moneys  paid  in  respect  of  trade  fixtures  are  not  within  its 
application  :  Ki-  jxirte  Gorehj,  4  D.  J.  &  8.  477),  it  would  seem 
that  the  purchaser  has  no  remedy  in  the  absence  of  express 
stipulation  by  the  vendor. 

Deterioration  for  which  the  vendor  is  liable  may  be  either  Deterioration 
wilful  or  permissive.    Wilful  deterioration  is  deterioration  caused 


302 


CONDITIONS  or  SALE. 


Timber,  Scv. 


Assessment  of 
damaores. 


Unsuitable 
buildings. 


Irremediable 
deterioration. 


Lv  the  vendor's  acts,  e.g.,  cutting  timber,  or  getting  minerals. 
Permissive  deterioration  is  that  caused  Ly  tlie  vendor's  neglect, 
r.y.,  allowing  the  land  to  go  out  of  cultivation,  or  the  houses 
to  become  dilapidated. 

If  the  vendor  has  committed  or  allowed  any  deterioration,  he 
is  liable  to  pay  the  purchaser  com}>ensation.  The  land  belongs 
in  equity  to  the  purchaser  after  tlie  signing  of  the  contract,  and 
any  timber  felled,  or  minerals  won,  by  the  vendor,  belong  as 
part  of  the  land  to  the  }iurchaser,  and  not  as  profits  to  the 
vendor.  If  tlie  vendor  cuts  any  timber,  or  gets  any  minerals, 
lie  must  pay  the  purchaser  compensation  for  this  deterioration 
in  the  purchaser's  property.  See,  as  to  timber,  Magennis  v. 
Fallou,  2  Moll.  5G1,  at  p.  591. 

Tlie  damages  or  compensation  to  be  given  for  wilful  deterio- 
ration, differ  from  the  penal  damages  awarded  against  a  mere 
trespasser.  In  the  case  of  a  trespasser  working  coal  in  his 
neighbour's  laud,  the  proper  estimate  of  damages  is  the  value 
of  the  coal  when  gotten,  without  deducting  the  expense  of 
severing  it  from  the  freehold,  but  allowing  the  expense  of 
bringing  it  to  the  pit's  mouth  :  Jfarfii/  v.  Porter,  5  M.  &  W. 
351.  In  the  case  of  a  vendor  working  a  coal  mine  after  the 
signing  of  the  contract,  the  proper  test  of  value  is  the  market 
value  of  the  coal  in  sifti  naturali,  calculating  that  value  upon 
wliat  the  coal  would  sell  for,  and  deducting  therefrom  the 
exj)ense  not  only  of  carrying  it  to  market,  but  of  severing  it 
from  the  freehold :  Broini  v.  Dihh^,  37  L.  T.  X.  8.  171. 

Damages  will  not  be  given  for  the  demolition  by  the  vendor 
of  buildings  which  are  so  unsuited  to  the  property  tliat  their 
demolition  does  not  diminish  the  selling  value  of  the  property : 
Krcld  V.  Pari;,  31  L.  T.  N.  S.  325. 

If  the  deterioration  committed  or  permitted  by  tlie  vendor 
makes  the  property  essentially  different  from  what  it  was  when 
the  contract  was  signed,  or  from  the  description  given  by  the 
vendor,  the  purchaser  Avill  be  entitled  at  his  option  to  rescind, 
or  receive  compensation. 

Thus,  if  the  vendor  cut  ornamental  timber,  this  makes  the 
property  essentially  different,  and  entitles  the  purchaser  to 
rescind:  3Ia[/r)tnis  v.  Frt/ioii,  2  Moll.  5G1.     If  the  vendor  cut 
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ordinary  timber,  this  is  a  deterioration  which  can  be  compen- 
sated for :  Ibid. 

See,  further,  as  to  what  is  an  "  essential "  alteration  in  the 
property.  Chapter  XIV.  p.  1()2. 

If,  on  a  sale  of  a  lease  containing  a  covenant  to  insure  with 
forfeiture  in  case  of  non-performance  of  covenants,  the  vendor 
neglects  to  pay  a  premium  falling  due  before  actual  completion, 
the  completion  having  been  delayed  by  the  vendor's  default, 
the  purchaser  may  rescind,  because  the  failure  of  the  vendor 
to  insure  has  rendered  the  lease  liable  to  forfeiture,  and  the 
title  is  therefore  defective  :  Pdhner  v.  Gorcn,  4  W.  R.  688.  If 
the  lessor  waived  the  forfeiture,  the  sale  would  probably  be 
enforced. 

The  vendor  may,  if  the  purchaser  is  alone  in  default,  escape  Purchaser 
his  liability  for  deterioration  by  inviting  the  purchaser  to  take  fo^  deteriora- 
possession  without  paying  his  purchase-money :  .per  Lord  Sel-      "• 
borne  in  P/iiI//ps  v.  Sihrstcr,  8  Ch.  178. 

Where  both  the  vendor  and  the  purchaser,  owing  to  a 
mistake,  came  to  the  conclusion  that  a  good  title  had  not  been 
shown  to  the  property,  and  entered  into  a  new  agreement  giving 
the  vendor  further  time  for  completion,  and  in  consequence  of 
such  mistake  the  purchaser  refused  to  take  possession,  the  Court 
held  that,  notwithstanding  the  mistake,  the  purchaser  must  bear 
the  loss  arising  from  the  deterioration  of  the  property,  since  the 
state  of  the  title  was  such  that  he  ought  to  have  taken  pos- 
session: MincJiin  v.  Ncoice,  4  Beav.  332. 

(xiv.)    OutfjohujH. 

In  the  absence  of  stipulation,  the  outgoings  must  be  cleared  Outgoings. 
by  the  vendor  up  to  the  date  fixed  for   completion,   and,  if 
completion  is  delayed  owing  to  the  state  of  the  title,  up  to  the 
date  when  a  good  title  is  shown :  Cavvodm  v.  Sharp,  20  Beav. 
56. 

After  the  date  fixed  for  completion,  if  the  delay  is  caused  by 
the  purchaser,  he  must  bear  the  outgoings. 

If,  notwithstanding  the  vendor's  delay,  the  j^urchaser  takes 
possession  before  completion,  he  must  bear  the  outgoings  from 
the  time  he  takes  possession. 
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Where  no  day  is  fixed  for  completion,  the  purchaser  would 
probably  not  become  liable  for  the  outgoings  until  the  date  of 
actual  completion,  unless  lie  took  possession  before  completing. 

On  a  sale  of  leaseholds,  the  vendor  must  pay  or  allow  the 
l^urchaser  an  apportioned  part  of  the  current  rent  from  the  last 
quartex'-day  to  tlie  date  fixed  for  comi»letion  :  Laicrx.  v.  Gihso)i, 
1  Eq.  I'-Vj. 
Paving.  The  expenses  of  paving  incurred  under  a  local  Act,  which 

compelled  payment  by  the  tenant,  tlie  work  having  been  done 
before  the  vendor  bought  the  property,  and  payment  not  having 
been  demanded  until  after  the  purchaser  had  taken  a  convey- 
ance, were  held  to  be  payable  as  ''  outgoings  "  by  the  purchaser 
under  the  condition :  MidgJcy  v.  Coppoch,  4  Ex.  Div.  309. 
Neither  the  vendor  nor  the  purchaser  knew  of  the  charge  ;  the 
provisions  of  the  local  Act  compelling  payment  by  the  tenant, 
in  effect,  though  indirectly,  compelled  payment  by  the  succes- 
sive owners  of  the  property. 

In  another  case,  where  the  work  was  completed  before  the 
sale,  and  notice  of  apportionment  (but  not  the  final  demand  for 
payment)  was  served  before  the  date  fixed  for  completion,  it 
w^as  held  that  the  expenses  of  paving  must  be  borne  by  the 
vendor :  lie  Bcffcs/rorfh  and  Richer,  37  Ch.  D.  53-j. 
Vendor  A  loss  incurred  by  the  vendor  in  carrying  on  a  business  is  not 

businesf  °^  ^'^  outgoing  which  the  purchaser  must  bear  in  case  he  delays 
completion,  even  though  the  carrying  on  of  the  business  was 
necessary  in  order  to  prevent  the  depreciation  of  the  property, 
e.g.,  in  the  case  of  a  public-house,  where  the  licence  might  have 
been  lost:  Dakin  v.  Cojic,  2  E-uss.  170. 
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CHAPTER  XXXI. 

CONDITION    FOR    RESCISSION. 

It  is  iisual  to  insert  a  condition  enabling  the  vendor  to  rescind,  Condition  for 
in  case  the    purchaser  shall  insist  on  a  requisition  which  the 
vendor  is  unable  or  unwilling  to  comply  with. 

(i.)    WJiat  Ohjcdions  are  covered  hij  the  ConditiouH. 

The  condition  is  sometimes  limited  to  "  objections  to  title."  Form  of  the 
T  1  1-1  •     T        -n  1  •  1  ii       condition. 

In  such  case  the  right  to  rescind  will  only  arise  when  the 
purchaser's  objection  is  an  objection  to  title  :  Painter  v.  Neichy, 
11  Ha.  26.  As  to  what  objections  are  considered  by  the  Coui-t 
as  coming  within  these  words,  see  below  pp.  306,  307.  If  the 
condition  is  general  in  terms,  it  will  be  considered  applicable  to 
other  objections  than  objections  to  title :  HeppenstallY.  Hose,  51 
L.  T.  N.  S.  589. 

A  requisition  as  to  a  mere  matter  of  conveyance  will  not  be 
considered  as  within  the  condition,  unless  "  requisitions  as  to 
conveyance  "  are  expressly  mentioned :  Kitchin  v.  Palmer,  46 
L.  J.  Ch.  611.  Pearson,  J.,  in  Hardman  v.  Child,  28  Ch.  D. 
712,  gives  it  as  his  opinion,  that  the  inclusion  of  "requisitions 
as  to  conveyance,"  is  improper,  except  in  the  case  of  trustees 
selling  and  wishing  to  preclude  the  purchaser  from  requiring  the 
concurrence  of  the  beneficiaries,  and  even  then,  he  says,  the 
proper  condition  would  be,  that  the  purchaser  should  be  satisfied 
with  a  conveyance  from  the  trustees.  Davidson,  in  his  Prece- 
dents and  Forms,  Yol.  I.  (ed.  1885)  p.  522,  omits  requisitions  as 
to  conveyance.  Dart,  p.  178,  says  the  condition  is  usually 
framed  so  as  to  include  requisitions  as  to  conveyance.  As  to 
what  are  "  requisitions  as  to  conveyance,"  see  below,  p.  307. 

A  condition  embracing  "  objections  and  requisitions  "  is  not 
confined  in  construction  to  "  objections  and  requisitions  arising 
out  of  tlie  abstract "  :   Gray  v.  Fowler,  L.  P.  8  Ex.  249. 

w.  X 
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A  proviso  that  "  in  case  the  vendor  cannot  deduce  a  good  title, 
or  if  the  pm-cbascr  shall  not  pay  the  money  at  the  appointed 
day,  the  agreement  shall  he  utterly  void,"  will  be  construed  as 
giving  the  purchaser,  in  the  first  case,  and  the  vendor,  in  the 
second  case,  the  right  to  rescind  the  contract,  but  not  vice  rcrsd  : 
Hoherts  V.  Wyaft,  2  Taunt.  268,  at  p.  277. 

Where  the  stipulation  was,  "  if  any  dispute  sliall  arise  as  to  the 
title,  the  same  shall  be  submitted  to  some  eminent  conveyancer, 
and  in  case  ho  shall  be  of  opinion  that  a  good  title  cannot 
be  made  out,  then  power  to  vendor  to  rescind,"  and  there  was  a 
prior  life  estate  subsisting  in  the  property,  of  which  the  vendor 
was  aware  at  the  date  of  the  contract,  it  was  held  that  the  pur- 
chaser's requisition  as  to  the  life  estate  was  not  such  a  "  dispute" 
as  to  come  within  this  stipulation,  and  entitle  the  vendor  to 
rescind :  JS^c/f/iorpe  v.  HoJgaic,  1  Coll.  203. 
Objections  The  following  cases  illustrate  what  is  an  "  objection  to  title  " 

within  the  meaning  of  such  words  when  used  in  a  condition  for 
rescission. 

A  demand  to  have  the  legal  estate  got  in,  is  a  mere  matter  of 
conveyance,  and  not  an  "  objection  or  requisition  in  respect  of  the 
title"  :  Kiichm  v.  Falmc);  46  L.  J.  Ch.  511. 

A  requisition  that  certain  annuitants  shall  join  in  the  convey- 
ance, is  an  "  objection  to  the  title  "  :  Page  v.  Adam,  4  Beav.  269, 

In  another  case,  the  title  was  approved  by  the  j)urchaser,  but 
the  vendor,  who  was  not  in  possession,  but  could  have  obtained 
possession  by  bringing  an  action  of  ejectment,  refused  to  do  so 
on  the  ground  of  expense,  although  the  contract  expressly  pro- 
vided that  possession  would  be  given.  The  condition  for  rescis- 
sion was  held  not  to  apply,  as  the  demand  of  the  purchaser  for 
possession  was  not  an  "  objection  to  title  "  :  Engel  v.  Fitch,  L.  E-. 
4  Q.  B.  659. 

Again,  the  vendor  described  the  property  in  his  advertisement 
of  the  sale,  as  comprising  a  reservoir  and  water- works  yielding  a 
rental  of  60/.  exclusive  of  the  land  and  buildings.  An  objection 
that  this  rent  of  60/.  was  derived  from  sujiplying  with  water 
certain  houses  separated  from  the  reservoir  by  the  property  of 
strangers,  over  which  the  vendor  had  no  easement,  or  any  right, 
beyond  a  licence  from  year  to  year  by  payment  of  a  rent,  was 
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held  not  to  be  an  "  objection  to  the  title  "  :  Price  v.  Macaulaij,  2 
D.  M.  &  Gr.  339. 

The  objection  that  the  vendor  has  not  executed  repairs  in 
pursuance  of  a  covenant  to  repair  contained  in  a  lease  by  the 
vendor  of  part  of  the  property,  is  not  an  objection  to  title : 
Sak  V.  Lamhoi,  43  L.  J.  Ch.  470  (not  reported  as  to  this  part 
of  the  case,  in  the  Law  Reports). 

An  undisclosed  liability,  subjecting  the  owner  of  a  cottage, 
whenever  he  rebuilds,  to  recede  about  nine  inches  from  his 
present  frontage,  is  a  matter  affecting  the  title  to  the  property, 
and  is  covered  by  a  condition  entitling  the  vendor  to  rescind  in 
case  the  purchaser  makes  any  objection  to  the  title  which  the 
vendor  cannot  comply  with :  Buxton  v.  BclUn,  3  Yictorian  L.  R. 
243  (Eq.). 

In  a  condition  for  rescission,  the  words  "  requisitions  in  respect  Requisitions 
of  the  conveyance  "  do  not  include  the  objection  of  a  purchaser  ance. 
to  an  alteration  in  the  draft  conveyance,  by  which  the  vendor 
seeks  to  impose  on  the  purchaser  a  liability  not  previously  affect- 
ing the  property  and  not  mentioned  in  the  particulars  or  condi- 
tions; e.  g.,  the  obligation  to  repair  a  wall :  Hardman  v.  Child,  28 
Ch.  D.  712.  The  words  "  objections  and  requisitions  "  were 
held  not  to  apply  to  the  objection  of  the  purchaser  to  the  inser- 
tion in  the  conveyance  of  words  restricting  the  purchaser's  enjoy- 
ment of  the  property,  when  the  proposed  restriction  was  not 
mentioned  in  the  contract  and  did  not  appear  in  the  abstract : 
Mo  Monckton  8f  Gihean,  27  Ch.  D.  555 ;  see  also  p.  306,  Page  v. 
Adam,  4  Beav.  269. 

If  the  condition  does  not  expressly  apply  to  a  claim  by  the  Claim  for 
purchaser  for  compensation  under  a  condition  allowing  compen-  tion! 
sation  for  errors,  the  purchaser  may,  in  certain  cases,  enforce  his 
right  to  compensation  even  though  the  vendor  would  prefer  to 
rescind  under  the  condition  for  rescission. 

If  the  vendor  has  admitted,  or  the  purchaser  can  prove  clearly, 
that  an  error  in  description  has  been  made,  which  is  covered  by 
the  condition  for  compensation,  the  vendor  will  have  to  give 
compensation,  and  will  be  unable  to  rescind  on  the  ground  of 
unwillingness  to  give  compensation.  But  if  there  is  a  dispute 
whether  any  such  error  has  in  fact  been  made,  still  more  if  the 
purchaser  is  unable  to  prove  that  there  has  been  any  misdescrip- 

x2 
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tioii.  and  rolics  iiioroly  on  tlio  inaltlllty  of  ilio  vendor  to  prove 
that  the  description  is  correct,  the  demand  for  compensation  is 
an  "  objection  or  requisition  "  Avitliin  tlie  condition  for  rescission, 
and  the  vendor  may  rescind. 

In  Painter  v.  Kcuhij,  11  Ila.  2G,  the  particulars  stated  tliat 
there  was  a  customary  right  of  renewal  to  the  property  sold. 
The  vendor  had  admitted  that  this  was  incorrect.  It  was  held 
that  the  purchaser  was  entitled  to  compensation  under  the 
condition  for  compensation,  and  that  the  vendor  could  not 
rescind  under  the  condition  for  rescission,  which  applied  only  to 
"  objections  to  title." 

In  2faicso)i  v.  Fletcher,  6  Ch.  App.  91,  under  a  condition  for 
rescission  "if  any  objection  or  requisition  is  persisted  in,"  the 
purchaser,  who  complained  that  the  vendor  had  described  the 
property  as  containing  limestone,  &c.,  whereas  the  abstract 
showed  he  had  no  right  to  the  minerals,  was  held  to  be  pre- 
cluded from  obtaining  compensation  under  the  condition  for 
compensation.  The  ground  of  the  decision  in  this  case,  and 
the  distinction  between  it  and  Painter  v.  Ncwhij  (see  above), 
would  seem  to  be  that  in  the  latter  case  there  was  no  real  dis- 
pute, but  in  Maicfion  v.  Fletcher  the  vendor  claimed  that  he 
could  show  a  title  by  adverse  possession  or  otherwise,  and  the 
objection  of  the  purchaser  accordingly  amounted  to  an  objection 
to  the  title.  Mellish,  L.  J.,  remarked  (p.  93)  that  if  there  were 
a  clear  case  of  defect  of  title  to  part,  the  purchaser  would  be 
entitled  to  specific  performance  with  compensation. 

There  are  dicta  of  Lord  llomilly  in  Uoij  v.  S)nyt}iies,  22  Beav. 
510,  which  put  the  purchaser's  rights  under  the  condition  for 
compensation  higher  than  is  stated  above.  In  that  case  the 
condition  for  rescission  (condition  No.  8)  was  of  very  wide 
application,  embracing  objections  and  requisitions  "as  to  the 
vendor's  title,  the  abstract  of  title,  evidence  of  title,  conveyance, 
or  otherwise  ;"  and  the  condition  for  compensation  included  the 
words — "  But  this  condition  shall  not  limit  the  vendor's  right 
to  rescind  the  contract  under  the  8th  condition."  Ilis  Lordship 
thought  (p.  520,  ibid.)  that  the  condition  for  rescission  did  not 
apply  to  misdescription  covered  by  the  condition  for  compen- 
sation. These  dicta,  however,  are  virtually  overruled  by  the 
decision  in  Matcson  v.  Fletcher,  6  Ch.  App.  91. 


CONDITION  FOR  RESCISSION.  309 

The  stipulation  "  if  purchaser's  counsel  shall  be  of  opinion 
that  a  marketable  title  cannot  be  made  by  the  clay  fixed  for 
completion,  the  agreement  shall  be  void,"  was  construed  as 
overriding  the  condition  for  compensation,  and  as  enabling  the 
vendor  to  rescind  upon  purchaser's  counsel  advising  that  an 
absolute  title  could  only  be  made  out  to  two-thirds  of  the  pro- 
perty :    Williams  v.  Edicards,  2  Sim.  78. 

If  there  is  a  condition  that  no  compensation  shall  be  allowed, 
the  ordinary  condition  for  rescission,  "  in  case  the  purchaser 
shall  insist  on  any  objection  or  requisition,"  would  probably  be 
held  to  apply  to  a  demand  by  the  purchaser  for  compensation. 
In  He  Terry  8f  White's  Contract,  32  Ch.  Div.  14,  the  condition 
for  rescission  was  only  as  to  "  any  objection  or  requisition,"  but 
the  preceding  condition  as  to  the  time  for  sending  in  requisitions 
was  worded  "objections  and  requisitions  to  or  in  respect  of  the 
title,  and  of  all  matters  appearing  upon  the  abstract  or  the 
particulars  or  conditions  of  sale";  and  it  was  held  that  the 
demand  for  compensation  was  a  requisition  as  to  "  a  matter 
appearing  upon  the  particulars  of  sale." 

The  condition  for  rescission  does  not  entitle  the  vendor  to  Defects 
rescind,  if  the  defect  was  known  to  him  at  the  date  of  the  con-  vendor, 
tract,  unless  the  purchaser  also  knew  or  had  notice  of  the  defect. 
For  instance,  where  the  vendor's  mother  was,  as  the  vendor 
knew,  life  tenant  of  the  property,  and  had  not  agreed  to  concur 
in  the  sale,  the  purchaser  was  allowed  to  insist  on  compensation 
notwithstanding  the  condition  :  Welt/iorpe  v.  Hohjate,  1  Coll.  203. 
"  If,"  said  Knight  Bruce,  Y.-C,  at  p.  222,  "  Mr.  Holgate  had 
satisfied  the  Court  that  he  entered  into  the  contract  in  ignorance 
of  his  mother's  life  estate,  or  under  a  mistaken  notion  that  he 
was  entitled  to  sell,  and  could  make  a  title  to  the  fee  simple  in 
possession  without  her  concurrence,  or  in  consequence  of  any 
promise  or  representation  on  her  part  that  she  would  concm-  in 
the  sale,"  or  that  the  purchaser  also  knew  or  had  notice  of  the 
defect,  "  the  case  would  have  been  different." 

The    condition  for  rescission  probably   will  not  enable  the  Fraud, 
vendor  to  rescind  if  he  has  been  guilty  of  intentional  misrepre- 
sentation (see  Price  v.  Macaulay,  2  De  Gr.  M.  &  G.  339,  at  p. 
347)  ;  or  if,  having  a  perfect  title,  he  has  fraudulently  delivered 
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nn  imperfect  abstract  with  tlie  view  of  inducing  the  purchaser 
to  deliver  and  insist  on  requisitions  so  as  to  enable  him  to 
rescind  under  the  condition :  per  Wigram,  V.-C,  in  Morlcy  v. 
CooA-,  2Ha.  lOG,  at  p.  114. 

Offering  an  underlease  for  sale  as  a  "  lease  "  in  reliance  on 
the  promise  of  the  leasehold  reversioner  to  concur,  is  not,  on  tho 
failure  of  the  latter  to  keep  his  promise,  such  a  misrepresentation 
as  to  disentitle  the  vendor  to  rescind  under  tlio  condition  : 
DuihMI  V.  Si)iij'-^on,  2  Cli.  App.  102. 

No  title.  The  condition  will  not  enable  the  vendor  to  rescind  if  he  fails 

to  show  any  title  at  all.  In  sucli  a  case,  the  purcliaser  will  bo 
entitled  to  damages  for  his  expenses  in  investigating  the  title, 
notwithstanding  the  condition  for  rescission  :  Boionan  v.  Ili/land, 
8  Ch.  D.  588.  Nor  will  tho  condition  entitle  the  vendor  to 
rescind,  after  making  many  fruitless  attempts  to  remove  the 
objection  made  by  the  purcliaser:  McCuUoch  v.  Grefjonj,  1  K. 
&  J.  28G,  at  p.  295. 

"Unwilling."  The  contUtion  is  often  framed  tlius  : — "  Objections,  &c.,  which 
the  vendor  shall  be  unable,  or,  on  the  ground  of  trouble,  ex- 
pense, or  any  other  reasonable  ground,  unwilling,  to  remove, 
&c." 

But  even  in  the  absence  of  such  qualifying  words  the  effect 
of  the  condition  for  rescission  would  bo  the  same  ;  the  vendor's 
unwillingness  must  be  a  reasonable,  not  arbitrary,  unwilling- 
ness. Such  a  condition  is  intended  "  only  to  meet  the  case  of 
a  purchaser  insisting  on  an  objection  which  the  vendor  is  abso- 
lutely unable  to  remove ;  or  if  not  absolutely  unable,  the  re- 
moval of  which  would  throw  upon  him  such  an  amount  of 
expense  as  it  would  be  unjust  that  he  should  be  compelled  to 
bear  "  :  Pearson,  J.,  in  Hardman  v.  Child,  28  Ch.  D.  712.  "  The 
word  '  unwilling '  in  a  condition  of  sale  of  tliis  description  is  not 
to  be  considered  as  giving  an  arbitrary  power  to  the  vendor  to 
annul  the  contract "  :  Turner,  L.  J.,  in  Duddcll  v.  Simj)son, 
2  Oil.  App.  102,  at  p.  127.  So,  too,  in  Gmi/  v.  Fowkr,  L.  R. 
8  Exch.  249,  at  p.  265,  Bramwell,  B.,  says  the  unwillingness 
must  be  reasonable.  There  are,  it  is  true,  dicfa  to  the  contrary. 
Thus,  in  tho  case  last  cited,  Kelly,  C.  B.,  says  (p.  273)  that  it  is 
wholly  immaterial  what  was  the  cause  of  the  vendor's  unwilling- 
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ness;  and  in  D(i))irs  and  Wood,  27  Cli.  D.  172,  Bacou,  V.-C, 
says,  "  Nobody  has  a  right  to  iuquh'e  why  he  (the  vendor)  is 
unwilling."  But  it  seems  to  be  now  well  established  that  the 
unwillingness  of  the  vendor  under  the  condition  must  be  a 
reasonable  unwillingness.  See  per  Cotton,  L.  J.,  in  Babies  and 
Wood,  29  Ch.  Div.  626,  at  p.  630. 

The  condition  for  rescission  does  not,  therefore,  absolve  the 
vendor  from  the  duty  of  delivering  as  perfect  an  abstract  and 
deducing  as  good  a  title  (within  the  limits  stipulated  for)  as  he 
is  able  to  do  witliout  incurring  unreasonable  trouble  or  expense : 
Greaves  v.  Wilson,  25  Beav.  290.  But  if  the  original  abstract, 
though  showing  a  defective  title,  is  perfect,  and  the  defect  in 
the  title  is  afterwards  modified,  it  has  been  thought  that  the 
vendor  is  not  bound  to  deliver  a  supplemental  abstract.  See 
Morley  v.  Cook,  2  Ha.  106,  at  p.  112.  This  dictum  is  based  on 
the  principle  that  the  delivery  of  a  supplemental  abstract  would 
be  a  waiver  by  the  vendor  of  his  right  to  rescind  (see  below, 
p.  315,  and  Tanner  v.  Smith,  10  Sim.  410,  there  cited).  On  the 
other  hand,  it  might  be  argued  that,  in  fairness  to  the  pur- 
chaser, the  vendor  should  inform  him  if  the  title  has  been 
rendered  less  defective  since  the  delivery  of  the  abstract,  in  order 
that  the  pm-chaser  may  withdraw  his  original  requisition. 

The  vendor  may  refuse  to  comply  with  the  requisition  on  the 
ground  that  it  involves  considerable  labour  and  expense,  or  that 
it  is  frivolous  and  not  taken  for  the  real  purpose  of  clearing  the 
title  from  substantial  objections :  Barnes  and  Wood,  29  Ch.  Div. 
626,  at  p.  680. 

The  vendor's  refusal  to  procure  Incumbrancers  to  join  in  the 
conveyance  to  the  purchaser  is  an  unreasonable  refusal :  Greaves 
V.  Wilson,  2b  Beav.  290.  There  the  property  was  sold  expressly 
"  free  from  incumbrances."  But  even  where  this  is  not  the 
case,  the  general  rule  is  that  the  purchaser  is  entitled  to  have 
any  charges  not  mentioned  in  the  particulars  cleared  off  out  of 
the  purchase-money ;  and  the  condition  for  rescission  does  not 
entitle  the  vendor  to  rescind  simply  on  the  ground  of  unwilling- 
ness to  pay  off  such  charges  :  Re  Jaelison  and  Oakshoft,  14  Ch.  D. 
851.  If  the  validity  of  the  charges  is  ho)id  fide  disputed  by  the 
vendor,  the  case  would  be  different ;  in  Re  Jackson  and  Oakshoft 
the  vendor  had,  pending  the  hearing  of  the  summons,  paid  off 
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Time  of  the 
essence. 


Expense. 


the  charge  in  question.  If  the  incumbrance  exceed  the  pur- 
chase-money, the  vendor  will  he  entitled  to  rescind  under  this 
condition,  even  thougli  ho  sell  "free  from  incumbrances"; 
Groat  XortJicrn  lidilivai/  and  Sanderson,  25  Ch.  D.  788. 

If  time  is  of  the  essence,  the  vendor  may  rescind  imder  the 
condition  for  rescission  if  the  purchaser  refuses  to  complete  on 
the  day  named  on  the  ground  that  certain  requisitions  must  first 
be  complied  with.  In  such  a  case  the  vendor  could  not  bo  said 
to  be  acting  arbitrarily  or  unreasonably. 

Thus,  where  there  was  a  condition  binding  the  purchaser  to 
send  in  requisitions,  &c.,  "  and  if  from  any  cause  whatever  the 
purchase  be  not  completed  by  the  time  before  specified,  the 
vendor  is  then,  or  at  any  time  afterwards,  to  be  at  liberty  to 
annul  the  contract,  &.c. ;"  and  at  the  time  fixed  for  completion 
there  were  two  requisitions,  one  as  to  registration  and  another  as 
to  stamping  a  deed,  which  the  vendor  had  not  yet  complied  with, 
biit  which  he  was  willing  to  undertake  in  writing  to  comply 
wdth  at  his  own  expense,  it  was  held  that  on  the  purchaser's 
refusal  to  complete,  the  vendor  was  entitled  to  rescind  under  the 
condition :  Hudson  v.  Temple,  20  Beav.  536. 

In  one  case  where  the  condition  was  worded  "  unable  or  un- 
wdlling,"  the  vendor  refused,  on  the  ground  of  expense,  to 
comply  with  a  requisition  that  he  should  get  in  an  outstanding 
legal  estate,  and  it  was  held  that  ho  was  bound  to  comply  with 
the  requisition  :  Kitchen  v.  Palmer,  46  L.  J.  Ch.  611.  The 
real  ground  for  this  decision  would,  however,  seem  to  be  that 
the  condition  did  not  apply  to  anything  but  "  objections  to 
title,"  and  this  was  hold  to  be  a  matter  of  conveyance :  see 
above,  p.  306. 


(ii.)   Steps  to  he  taken  hij  the  Vendor. 


Steps  to  be 
takeri  by  the 
vendor. 


In  order  to  obtain  the  benefit  of  the  condition  for  rescission, 
the  vendor  must  either  inform  the  purchaser  that  he  is  "  un- 
able or  unwilling "  to  com2)ly  with  tlie  requisition,  or  must 
take  some  steps  to  rescind.  Under  a  sale  by  the  Court  with  a 
condition  enabling  the  vendor,  "witli  the  leave  of  the  judge, 
and,  notwithstanding  any  intermediate  negotiation,  to  cancel 
the  contract,"  the  vendor  had  not  made  any  application  to  the 
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judge  to  have  the  contract  cancelled,  or  taken  any  other  steps  to 
rescind.  The  purchaser  on  taking  out  a  summons  Avas  held 
entitled  to  be  discharged  from  his  purchase,  and  to  have  the 
deposit  returned  with  the  dividends  accruing  from  its  invest- 
ment, and  also  to  be  paid  his  costs,  charges  and  expenses  : 
Fowell  V.  Poivcll,  19  Eq.  422. 

The  condition  usually  is,  "  if  the  purchaser  shall  iniiid  on  any  "  Insist." 
objection,  &c."     A  condition  worded  "  if  the  purchaser  shall 
take  any  objection,  &c.,"  would  probably  be  construed  to  mean 
"if  the  purchaser  shall  insist,  &c."    See  the  argument  in  Dames 
and  Wood,  29  Ch.  Div.  626,  at  p.  628. 

The  vendor  is  not  entitled  to  rescind  under  the  condition 
merely  because  the  purchaser  has  taken  an  objection:  it  is  neces- 
sary for  him  to  show  that  the  purchaser  insisted  on  the  objection  : 
Duddcll  v.  Simpson,  2  Ch.  App.  102.  The  vendor  must  answer 
the  objection,  even  if  his  answer  is  a  mere  refusal  to  remove  the 
defect  objected  to,  otherwise  the  purchaser  cannot  be  said  to 
"insist"  on  the  objection:  Greaves  v.  Wilson,  25  Beav.  290. 
See,  too,  Tiirpin  v.  Chamhers,  29  Beav.  10-1.  The  vendor  need 
not,  however,  give  his  reasons  for  rescinding :  Re  Glenton  to 
Baden,  53  L.  T.  N.  S.  434. 

A  purchaser  who  repeats  the  requisition  after  the  vendor  has 
declined  to  comply  with  it,  "insists"  upon  the  requisition. 

If  the  purchaser  has  insisted  on  the  objection  or  requisition,  it  Locus pmni- 

•    •  , .  „  .     .  tenticB, 

IS  not  necessary  for  the  vendor,  on  giving  notice  ot  rescission,  to 
allow  the  purchaser  any  fiu'ther  time  to  determine  whether  he 
will  waive  his  objection  :  Buddell  v.  Simpson,  2  Ch.  App.  102. 
To  use  the  expression  of  Fry,  L.  J.,  in  Dames  and  Wood,  29  Ch. 
Div.  626,  no  locus  pa>nitcjitiwaeed  be  given  to  the  purchaser  who 
has  once  insisted. 

The  principle  is  very  clearly  enunciated  by  Cairns,  L.  J.,  in 
Duddell  V.  Simpson,  2  Ch.  App.  at  p.  109.  "  There  are  four 
matters  which  must  concur  before  there  is  a  right  to  give  a 
notice  to  rescind  the  contract.  First,  there  must  be  an  objection 
to  the  title  ;  secondly,  there  must  be  an  inability  or  unwillingness 
on  the  part  of  the  vendor,  to  remove  that  objection ;  thirdly, 
there  must  be  a  communication  to  the  purchaser  of  the  existence 
•of  this  inability  or  unwillingness ;  and  fourthly,  there  must  be 
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Purchaser 

withdrawing 

before 

vendor's 

notice. 


Waiver 
through  nego- 
tiation or 
litigation. 


an  insisting  bj  the  purchaser  on  his  objection,  notwitlistanding 
this  communication.  .  .  .  Was  there  a  statement  of  tliis  ina- 
bility to  the  purchaser  ?  and  was  there  then  an  insisting  by  the 
purchaser  on  his  objection  ?  If  these  two  matters  of  fact  existed 
at  tlie  time  when  the  notice  to  rescind  the  contract  was  given, 
that  notice  had,  in  my  opinion,  the  effect  of  rescinding  the 
contract,  and  nothing  that  was  done  afterwards  on  tlie  part  of 
the  jiurchaser,  no  waiver  subsequently  on  his  part  of  the  objec- 
tion on  which  in  the  first  instance  he  had  insisted,  would  restore 
the  contract." 

The  purcliaser,  even  tliougli  he  lias  insisted  on  his  requisition, 
may  withdraw  it  at  any  time  before  the  vendor  serves  liim  with 
notice  of  rescission.  In  Duddcll  v.  Shapson,  2  Ch.  Ajip.  102, 
Cairns,  L.  J.,  said  (p.  Ill),  that  the  purchaser's  solicitor  might 
have  withdi-awn  his  requisition  at  the  moment  the  notice  to 
rescind  was  served  on  him,  by  saying  "  My  client  will  waive  the 
objection,  and  therefore  I  refuse  your  tender"  of  the  deposit, 
"  and  refuse  yoiu'  notice." 

(iii.)    Waiver  hy  the  Vendor. 

The  usual  form  of  the  condition  now  provides  that  any  "  inter- 
mediate negotiation  or  pending  litigation  "  shall  not  deprive  the 
vendor  of  his  right  to  rescind  under  the  condition.  ''Sometimes 
the  expression  is  "  notwithstanding  any  attempt  to  remove  or 
comply  with  the  objections." 


(a)   Conditions  not  referring  to  intcrmcdiedc  neejotiation^,  8fc. 
(a)  Condi-  It  was,  in  the  case  of  a  condition  not  containing  these  quali- 

providing  for  f ji^g  words,  held  that  the  vendor,  by  informing  the  purchaser 
or^tf°ation°'  ^^^^  ^®  should  have  no  difficulty  in  answering  the  objections, 
lost  his  right  to  rescind  on  the  ground  of  unwillingness  :  Tanner 
V.  Smith,  10  Sim.  410.  "  If  the  vendors  once  elect  to  answer 
the  objections,  they  are,  for  ever  thereafter,  precluded  from  exer- 
cising the  option  given  to  them,  by  that  condition,  to  rescind  the 
contract":  Shadw^ell,  Y.-C,  ibid. 

But  the  judgment  of  Cairns,  L.  J.,  in  Duddcll  v.  Sinq)son,  2  Ch. 
App.  102,  quoted  above,  j).  -313,  shows  that  a  vendor  does  not 
waive  his  right  to  rescind  through  merely  answering  the  requisi- 
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tions,  as  it  is  necessary  for  the  vendor  to  answer  in  order  to  see 
i£  the  purchaser  insists.  An  answer  "  without  prejudice"  would 
probably  not  amount  to  waiver :  per  Wigram,  V.-C,  in  Morleij 
V.  Coolx^  2  Ha.  lOG,  at  p.  115.  But  after  a  lengthened  corre- 
spondence between  the  parties,  the  vendor's  solicitor,  who  sends  a 
fui'ther  abstract  "  without  prejudice,"  cannot  prevent  the  previous 
correspondence  from  amounting  to  a  waiver  of  the  condition  : 
Cuth  V.  Thodcy,  13  Sim.  206. 

If  the  condition  does  not  contain  the  words  "  notwithstanding 
any  pending  litigation,"  the  vendor,  by  bringing  an  action  for 
specific  performance,  loses  his  right  to  rescind  in  respect  of 
requisitions  made  before  the  action,  but  does  not  thereby  lose  his 
right  to  rescind  in  respect  of  other  requisitions :  Graij  v.  Fowler, 
L.  R.  8  Ex.  249.  He  cannot,  of  course,  rescind  unless  he  first 
procures  the  dismissal  of  his  action :  Wcwde  v.  Duron,  28  L.  J. 
Ch.  315,  see  p.  322.  In  that  case,  it  was  thought  that  the 
vendor  must  procure  its  dismissal  with  costs;  but  in  Gray  v. 
Foiclcr,  the  vendor  was  allowed  to  rescind,  on  having  his  action 
dismissed  without  costs,  probably  because  the  objection  to  the 
title,  in  respect  of  which  the  vendor  rescinded,  was  one  raised  by 
the  purchaser  in  his  defence  to  the  vendor's  action  for  specific 
performance. 

(b)  Conditions  referring  to  intermediate  negotiations,  8^c. 

A  condition  in  the  usual  form,  containing  the  words  "notwith-  (b)  "Inter- 
standing  any  negotiation  or  litigation,"  does  not  enable  the  tiation  "^&^." 
vendor  to  rescind  and  return  the  deposit  without  paying  the 
purchaser  his  expenses  and  costs,  if  the  vendor's  rescission  and 
offer  to  return  the  deposit  was  made  after  the  purchaser  had 
brought  an  action  for  the  recovery  of  the  deposit,  the  vendor 
having  resisted  a  valid  objection  to  his  title :  Best  v.  Hamand, 
12  Ch.  D.  at  p.  6,  judgment  of  Hall,  V.-O.  The  decision  was 
reversed  on  the  ground  that  the  purchaser's  objection  to  the  title 
was  precluded  by  the  conditions. 

Where  the  purchaser  says  the  vendor  has  no  power  to  sell,  and 
the  vendor  insists  that  he  has,  this  is  a  dispute,  not  a  "  negotia- 
tion or  attempt  to  comply  with  the  requisition,"  and  if  the  ]yux- 
chaser  incurs  further  expense  in  consequence  of  the  vendor's 
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contentiou,  the  vendor  caimot  afterwards  tm"n  round  and  elect  to 
rescind  under  the  condition  :  Gardoin  v.  Lee,  3  II.  &  C.  651.  "  If 
tlie  vendor  had  proposed  that  an  indemnity  shoidd  be  given,  or 
that  some  otlier  mode  should  be  adopted  for  obviating  the  objec- 
tion to  the  title,  that  might  have  been  a  negotiation  "  :  Ibid. 

Express  The  vendor  may  lose  his  right  to  rescind  by  confirming  the 

"waiver.  ...... 

contract,  i.e.,  making  a  new  contract,  or  by  varying  the  condition 

for  rescission  itself  by  a  parol  agreement,  as  in  Daicson  v.  Yates, 

1  Beav.  301. 

Waiver  by  jje  may  walve  his  right  by  unreasonable  delay,  by  continuing 

to  treat  long  after  the  defect  in  title  is  made  known  to  him,  and 

the  purchaser  has  insisted  on  his  requisition  :  Boionan  v.  llyland, 

8  Ch.  D.  588.     The  test  of  unreasonableness  is,  "  AVas  the  delay 

so  great  as  to  lead  the  Court  to  the  conclusion  that  the  vendor 

had  determined  his  option  to  rescind  by  resolving  to  go  on  with 

the  contract?":   Gray  \.  Fou-hr,lj.  R.  8  Ex.  249,  at  p.  281. 

In  that  case  a  delay  of  nearly  five  months  was,  under  the  special 

circumstances,  held  not  unreasonable.     Where  time  is  not  of  the 

essence,  the  vendor  need  not  give  notice  of  rescission  before  the 

time  fixed  for  completion  :    Vcufry  of  St.  LeonanCs,  S/toredifeh  v. 

Hughes,  17  C.  B.  N.  S.  137.     Where  the  contract  was  entered 

into  on  the  19th  of  August,  and  was  to  be  completed  on  the 

29th  of  October,  and  the  abstract  was  delivered  on  the  6th  of 

September,  the  requisitions  on  the  22nd  of  September,  the  replies 

thereto  on  the  4tli  of  November,  and  the  purchaser  issued  a  writ 

for  the  deposit  on  the  29th  of  November,  and  the  vendor,  after 

the  return  of  the  deposit,  gave  notice  to  rescind  on  the  11th  of 

November,  this  -was  held  to  be  reasonable  notice  :  liml. 

(iv.)   Litigation  hy  the  Purchaser. 

The  condition  allowing  the  vendor,  in  case  of  objection,  &c.,  to 
"  rescind  and  return  the  purchaser's  deposit  without  interest," 
does  not  entitle  the  vendor  to  retain  the  deposit  as  long  as  he 
pleases,  making  fruitless  efforts  to  remove  an  objection  made  by 
the  purchaser:  M^CuUoch  v.  Gregory,  1  K.  &  J.  286. 

The  A'endor  is  entitled  to  rescind  under  the  condition,  even 
after  the  purchaser  has  brought  an  action  for  specific  perform- 
ance :  Hoy  V.  Smythie^,  22  Beav.  510.     If  the  purchaser  goes  on 
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witli  his  action  after  the  vendor  has  given  notice  of  rescission, 
the  action  will  be  dismissed,  notwithstanding  that  the  purchaser 
ma}",  in  the  pleadings,  have  waived  his  right  to  insist  on  the 
requisition,  and  the  action  will  be  dismissed  with  costs  from  the 
time  when  the  notice  to  rescind  was  received  by  the  purchaser  : 
DuddeUy.  Simpson,  2  Ch.  App.  102. 

(v.)  Proceduyc. 

The  question  whether  the  vendor  has  validly  exercised  the 
power  of  rescission  given  him  by  the  conditions  of  sale,  may  be 
tried  on  a  summons  under  the  Yenclor  and  Purchaser  Act,  1874, 
It  is  not  "  a  question  affecting  the  existence  or  validity  of  the 
contract "  within  the  meaning  of  sect.  9  of  the  Act,  those  words 
referring  only  to  the  inception  of  the  contract :  Ee  Jaclcson  and 
Woodhuni's  Contract,  37  Ch.  D.  44. 


318 


CONDITIONS  OF  SALE. 


CHAPTER  XXXII. 


THE   CONVEYANCE. 


Preparation 
of  convey- 
ance. 

Expense. 


Form  of 
conveyance. 


Keeping' 
mortgage  on 
foot. 


Mortgagee 
who  has  fore- 
closed. 


Separate  con- 
veyances. 


(i.)  Pirpa ration  and  Expense  of  Conrei/ance. 

Even  apart  from  stipulation,  tlie  purchaser  is  Lound  to  prepare 
the  conveyance  at  his  own  expense,  and  tender  it  to  the  vendor 
for  execution:  Foole  v.  /////,  6  M.  &  W.  835.  The  costs  of 
perusal  and  of  execution  hy  all  necessary  conveying  parties,  must 
be  home  by  the  vendor:  Sug.  561.  See  further  as  to  expense, 
pp.  338  to  341. 

(ii.)  Form  of  Conveyanee. 

The  vendor  is  not  entitled  to  raise  objections  to  the  form  of 
the  conveyance,  unless  it  involves  a  matter  of  substance  affecting 
the  vendor,  or  entails  extra  expense  upon  him  :  per  Page  Wood, 
Y.-C,  in  Cooper  v.  Cartn-rUjht^  John.  685. 

Thus,  where  the  vendor  is  a  mortgagor,  and  contracts  to  sell 
the  fee  simple  "  free  from  incumbrances,"  and  the  purchaser 
afterwards  agrees  with  the  mortgagee  to  keep  the  mortgage  on 
foot,  the  purchaser  may  insist  on  having  a  conveyance  of  the 
equity  of  redemption,  instead  of  a  conveyance  of  the  fee  free 
from  the  mortgage,  provided  the  vendor  is  discharged  from  all 
liability  under  the  mortgage,  and  is  not  put  to  any  extra 
expense :  Ihkl. 

A  mortgagee,  who  had  foreclosed,  contracted  to  sell,  and  by 
mistake  inserted  in  the  contract  a  condition  that  "  as  the  vendor 
was  a  mortgagee  with  power  of  sale,  she  would  only  enter  into 
the  Usual  covenant  that  she  had  not  incumbered."  The  pur- 
chaser objected  to  the  validity  of  the  foreclosure  decree,  and 
insisted  on  having  a  conveyanee  under  the  power  of  sale.  The 
Court  refused  to  compel  the  vendor  to  sell  under  the  power  of 
sale :   WaUon  v.  Marston,  4  D.  M.  &  G-.  230. 

If  a  purchaser  desires  to  have  the  property  conveyed  to  him 
in  parcels,  by  separate  conveyances,  the  vendor  cannot  object  to 
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execute  the  separate  conveyances,  provided  the  whole  purchase- 
money  is  paid  at  once,  and  the  conveyances  are  all  tendered  for 
execution  at  the  same  time,  and  the  purchaser  hears  the  addi- 
tional expense  :  per  Jessel,  M.  R.,  in  Earl  of  Egmont  v.  Smith, 
6  Ch.  D.  469,  at  p.  474. 

On  the  sale  of  a  freehold  property,  and  a  judgment  recovered 
against  former  purchasers  who  had  abandoned  their  contract,  the 
purchaser  was  held  to  he  entitled  to  insist  on  sejiarate  convey- 
ances of  the  freehold  and  the  judgment,  although  the  Court  could 
see  no  reason  for  the  conveyances  being  separate,  as  it  would  be 
impossible  to  keej)  the  names  of  the  abandoning  purchasers  off 
the  title :  Clark  v.  May,  16  Beav.  273. 

The  analogy  of  the  foregoing  cases  suggests  the  rule  that  the 
purchaser,  if  he  bears  the  additional  expense,  may  require  the 
vendor  to  get  in  outstanding  estates  and  incumbrances  by 
separate  deeds. 

But  an  intending  lessee  was  not  allowed  to  insist  on  the  lessor 
obtaining  a  release  by  a  separate  deed  of  an  equitable  interest 
vested  in  a  third  person  whom  the  vendor  proposed  to  make  a 
party  to  the  lease,  as  his  concurrence  in  the  lease  was  sufficient : 
Beeves  v.  Gill,  1  Beav.  375. 

The  purchaser  is  not  entitled  himself  to  prepare  the  deeds  Preparation 
getting  in  incumbrances   which  are  to  be  paid  oif  out  of  the  °ettint*\n  i 
purchase-money.     He  should  require  the  vendor  to  prepare  the  cumbrances. 
deeds,  and   to   submit  the  engrossment  to  the   purchaser  for 
approval :  Jones  v.  Lewis,  1  De  Gr.  &  Sm.  245. 

Questions  analogous  to  questions  of  "doubtful  title,"  may  "Doubtful 
arise  with  respect  to  the  conveyance,  and  not  to  the  title  strictly 
so  called.    See  Freer  v.  Hesse,  4  D.  M.  &  Gr.  495.    The  question 
of  doubtful  title  is  discussed  above,  pp.  191  to  207. 

(iii.)  Parties. 

The  vendor  cannot  be  compelled  to  procure  the  concurrence  of  Parties, 
unnecessary  parties. 

For  instance,  a  mortgagee  selling  under  a  power  of  sale  validly  Concurrence 
exercised,  cannot  be  required  to  obtain  the  concurrence  of  the  °  ° 

mortgagor,  even  though  the  mortgagor  covenanted  in  the  mort- 
gage deed  to  join  in   any  sale   by  the  mortgagee  :    Carder  v. 
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Morgau,  IS  Yes.  344.      Such  a  covenant   is  a  more  contract 
between  the  mortgagor  and  the  mortgagee,  to  the  benefit  of 
which  the  purcliaser  is  not  entitled. 
Persons  A  vendor  of  copyholds  who  liad  botli  the  legal  estate  and  the 

tcTbecom"^     beneficial  interest,  was  held  bound  to  procure  a  release  from 
bare  trustees,  persons  who,  under  the  voluntarj'  settlement  of  a  predecessor  in 
title  of  the  vendor,  had  the  right  to  be  admitted,  and  on  ad- 
mission would  be  trustees  for  the  vendor :  Steele  v.  IValler,  28 
Beav.  466. 
Cestuis  que  Ccstid's  que  fj'iisf  need  not  be  made  parties  if  the  trustees  can 

give  a  good  discharge  for  the  purchase-money  {Binks  v.  Lord 
Rol-ehy,  2  Sw.  222  ;  see  also  Lewin  on  Trusts,  ed.  8,  p.  451), 
except  for  the  purpose  of  covenanting  for  title,  where  the  eon- 
tract  does  not  restrict  the  purchaser's  right  to  have  the  ordi- 
nary covenants,  or  of  covenanting  to  produce  title  deeds,  where 
the  contract  is  that  they  shall  so  covenant.  See  Re  London  Bridrje 
Acts,  13  Sim.  176. 
Bankrupt,  On  the  sale  of  a  bankrupt's  estate,  the  bankrupt  cannot  be 

compelled  to  execute  the  conveyance  :  see  Dart,  p.  583.    Accord- 
ing to  Sug.  575,  and  2  Dav.  pt.  1,  p,  619,  the  bankrupt  is  usually 
made  a  party  and  covenants  for  title. 
Conditions.  The  condition  "  the  vendor  is  a  trustee  for  sale,  and  his  receipt 

shall  be  deemed  an  effectual  and  conclusive  discharge  for  the 
purchase-money,  and  the  purchaser  shall  not  be  entitled  to 
require  the  concurrence  of  the  ceduis  que  t)-u.st,"  is  sufficient  to 
inform  the  purchaser  that  the  vendor  had  not  the  usual  power 
to  give  receipts,  and  will  preclude  the  purchaser  from  requiring 
the  receipt  of  the  cestuis  que  trust :  Wilkinson  y.  Hartley,  15  Beav, 
183. 

If  the  vendor  contracts  to  procure  the  concun^enee  of  third 
persons  in  the  conveyance,  he  will  not  be  allowed  afterwards  to 
refuse  to  procure  their  concurrence  on  the  ground  that  they  are 
not  necessary  parties  :  Benson  v.  Lamb,  0  Beav.  502, 

If  the  purchaser  insists  on  the  concurrence  of  persons  who  are 
abroad,  or  cannot  be  found,  and  whose  concurrence,  though 
necessary  technically  to  complete  the  title,  is  not  practically 
necessary,  the  Court  may,  in  a  decree  for  specific  performance  in 
an  action  brought  by  the  vendor,  make  an  order  vesting  the 
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estate  of  such  persons  in  the  purchaser,  and  will  probably  leave 
the  purchaser  to  pay  his  own  costs,  on  the  ground  of  the  objec- 
tion being  frivolous.  This  course  was  pursued  in  CoUanl  v.  Roe, 
4  De  G.  &  J.  525,  where  the  purchaser  requii'ed  the  concurrence 
of  a  dower  trustee,  who  was  in  Australia. 

On  a  sale  by  trustees  during  the  life  of  A.,  until  whose  death 
they  had  no  power  of  sale,  the  condition  :  "  The  children  of  A., 
or  the  assigns  and  trustees  of  such  of  them  as  have  aliened  or 
settled  their  estates  and  interests,  shall,  if  required,  join  in  the 
conveyance  to  the  purchaser,  and  the  purchaser  shall  not  object 
to  the  vendor's  title  on  the  ground  that  the  sale  is  taking  place 
in  the  lifetime  of  A.,"  will  not  preclude  the  purchaser  from 
objecting  to  the  title  if  any  of  the  trustees  of  A.'s  children  are 
incompetent  to  concur,  not  having  any  power  of  sale.  The  con- 
dition implies  that  it  would  be  of  some  use  to  have  the  concurrence 
of  these  parties,  which  is  not  true  :  2IosIey  v.  Hide,  17  Q-.  B.  91. 

The  condition,  "  The  purchaser  shall  not  require  the  execution 
of  the  assignment  by  any  other  party  than  the  vendors,  who  are 
executors,"  does  not  preclude  the  purchaser  from  objecting  that 
the  vendors  have  no  title,  and  cannot  sell :  Ee  Mohjncux,  13  L. 
R.  Jr.  382  ;  15  ih.  383. 

But  the  condition  (on  a  sale  of  leaseholds)  "  The  purchaser 
shall  not  require  that  any  of  the  legatees  named  in  the  will  of 
R.,  deceased  (other  than  the  vendor  M.  R.,  executrix  of  said 
will),  shall  be  parties  to,  or  execute  the  conveyance  to  the  pur- 
chaser," is  sufficient  to  preclude  the  purchaser  from  requiring 
proof  that  the  executrix  has  not  assented  to  the  bequest  of  the 
leaseholds  to  the  legatees  :  Re  Ryan  8^  CavanagJi,  17  L.  R.  Ir.  42. 

(iv.)  Habendum. 
The  vendor  is  not  entitled  to  insert  in  the  conveyance  the  Habendum. 
words,  "subject  to  the  several  covenants  and  conditions,  restric- 
tions and  agreements  contained  in  an  indenture  dated,  &c.,"  even 
though  the  land  is  subject  to  such  covenants,  unless  he  informs 
the  purchaser  what  the  covenants  are  :  Re  Monckton  ^  Gilzean, 
27  Ch.  D.  555.  The  objection  of  the  purchaser  to  the  insertion 
of  such  words,  if  the  vendor  has  not  told  him  what  the  covenants 
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are,  is  not  an  "objection  or  requisition  "  within  the  meaning  of 
the  condition  allowing  the  vendor  to  rescind  :  Thid 

A  condition  tliat,  "  the  property  is  sold,  and  will  be  conveyed 
subject  to  all  quit  rents,  &c.,  and  easements,  if  any,  without  any 
obligation  on  the  vendors  to  define  any  such  rights  or  claims," 
is  sufficient  to  enable  the  vendor  to  insist  on  the  insertion  of  a 
saving  in  general  terms  in  the  hahciKlittn  of  the  conveyance, 
although  he  does  not  allege  that  there  are  any  quit  rents  or 
easements :  Gale  v.  Sqiiiei;  4  Ch.  D.  226 ;  5  ib.  625  (a  sale  by 
trustees). 

On  a  sale  in  lots,  conditions  9  and  10  provided  that  the  pur- 
chaser.s  should  rejiair  the  roads,  and  should  not  erect  buildings  of 
less  than  a  sjiecified  value,  and  should  use  them  only  as  private 
residences.  Condition  11  was  as  follows,  "  Statements  to  the 
effect  of  the  two  last  preceding  conditions,  shall  be  inserted  in 
the  conveyances  to  the  pm-chasers  whom  they  may  respectively 
affect,  and  such  statements  shall  have  the  force  and  effect  of  con- 
tracts binding  in  equity."  It  was  held  that  the  proper  way  to 
carry  out  these  conditions,  was  to  execute  deeds  of  covenant 
separate  from  the  conveyances,  to  hand  these  deeds  of  covenant 
to  the  vendor,  and  to  endorse  notices  thereof  on  the  conveyances : 
Sidney  v.  Clarhson,  35  Beav.  118. 

On  the  sale  of  a  leasehold  property  in  lots,  with  a  condition 
providing  that  each  lot  should  be  sold  subject  to  the  entire  rent, 
"  but  with  right  of  indemnity  against  the  other  lots,  save  as  to 
21.  10s."  (the  apportioned  rent  of  each  lot),  the  purchaser  of  each 
lot  is  entitled  to  an  indemnity  by  way  of  charge,  with  powers  of 
distress  and  entry  on  the  remaining  lots,  of  a  proportionate  part 
of  the  yearly  head-rent  in  exoneration  of  liis  lot.  The  vendor 
cannot  insist  on  giving  only  an  indemnity  in  the  precise  words 
of  the  condition  of  sale :  Re  DoJierty,  15  L.  R.  Jr.  247. 


Covenants 
for  title. 


(v.)   Covenants  for  Title. 

(a)    Who  must  covenant ;  (b)    What  covenants  may  he  required ; 
(c)   The  extent  of  the  covenants. 


(a)    Who  must  covenant. 
(a)  Who  must      Except  upon  a  sale  by  the  Crown,  in  which  case  no  covenants 

covenant.  ^ 
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for  title  can  Le  required  (Sug.  575),  every  vendor  must,  in  the 
absence  of  stipulation,  covenant  for  title. 

On  a  sale  by  trustees,  in  the  absence  of  stipulation,  the  pur-  Cesiuis  que 
chaser  is  entitled  to  covenants  for  title  from  beneficiaries  who 
take  a  substantial  interest :  He  London  Bridge  Acts,  13  Sim. 
176,  179.  As  to  the  extent  of  such  covenants,  see  below,  p.  326. 
On  a  sale  by  the  Cornet,  the  beneficiaries  do  not  covenant:  Coffrell 
V.  CottreU,  2  Eq.  330. 

Where  tlie  Court  directed  a  sale  of  a  term,  and  the  trustees, 
instead  of  acting-  under  this  order,  sold  the  fee  with  the  per- 
mission of  the  Court  under  a  power  of  sale  in  a  settlement 
which  empowered  them  to  sell  by  the  direction  of  the  tenant 
for  life,  the  tenant  for  life  under  the  settlement  had  to  give 
covenants  for  title  :  .E(a-I  Foideff  v.  Hood,  5  Eq.  115. 

On  a  sale  by  trustees,  the  trusts  being  for  A.  for  life  with  Life  tenant, 
power  for  the  trustees  to  sell  upon  A.'s  request  in  writing,  the 
usual  condition  that  "  the  vendors  being  trustees  shall  be 
required  to  give  only  the  statutory  covenant  against  incum- 
brances implied  by  reason  of  their  being  expressed  to  convey 
as  trustees,"  does  not  preclude  the  purchaser  from  requiring  a 
covenant  for  title  from  A.,  the  beneficial  life  tenant :  lie  Sairyer 
4'  Barlnrfs  Contract,  33  W.  E.  26. 

If  a  trustee,  after  contracting  to  grant  a  lease  containing  a  Trustee  after- 
covenant  by  him  for  quiet  enjoyment,  becomes  of  unsound 
mind,  the  Com-t  may,  under  the  Trustee  Act,  1850,  vest  a  legal 
term  in  the  lessee,  but  cannot  enable  any  person  to  covenant  on 
behalf  of  the  lunatic  trustee,  so  as  to  bind  the  lunatic  trustee's 
estate,  and  the  lessee  cannot  be  compelled  to  complete :  Cowjier 
V.  Harmer,  W.  N.  1887,  p.  186. 

(b)    What  covenants  may  be  required. 

Certain  covenants  for  title  are  implied  by  virtue  of  the  Conv.  (b)  What 
Act,  1881,  s.  7,  in  conveyances  in  which  the  vendor  conveys  and  covenants. 

'  '  '  "^  _  _  UonveyariciTig 

is  expressed  to  convey  as  "beneficial  owner,"  &c.     It  is  conceived  Act,  I88i, 
that  in  the  absence  of  stipulation  the  pm-chaser  is  entitled  (but  see 
s.  66)  at  his  option  to  recj[uire  the  vendor  to  convey  "  as  beneficial 
owner,"  or  "  as  trustee  "  (or  as  the  case  may  be),  or  to  have  the 
proper  covenants  for  title  set  out  at  length,  in  the  latter  case 

v2 
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paying  any  increased  expense  caused  to  the  vendor  by  the 
additional  length  of  tlio  convcyanct'.  In  cases  where  tlie  pur- 
chaser is  entitled  to  liavc  full  covenants  for  title,  but  the  vendor 
is  not  beneficial  owner,  it  woidd  seem  to  be  proper  to  set  out 
the  covenants  in  full  and  not  to  make  the  vendor  convey  "  as 
beneficial  owner " :  in  sucli  cases  the  puivhaser  Avould  not  (it  is 
conceived)  have  to  bear  any  expense  caused  to  the  vendor  by 
the  increased  length  of  the  conveyance. 

Where  the  purchaser  is  entitled  to  full  covenants  for  title,  a 
covenant  that  the  vendor  is  seised  in  fee  used  to  be  one  of  the 
covenants  which  the  purchaser  might  require.  See  note  to  Church 
V.  Brouii,  15  Ves.  258,  at  p.  263.  But  as  this  covenant  is 
obviously  and  necessarily  implied  in  the  covenant  for  right  to 
convey  it  was  usually  omitted.  See  Jarman's  Conveyancing  ('3rd 
ed.  1844),  vol.  ix.  pp.  75  and  165,  and  1  Dav.  (4t]i  ed.  1874) 
p.  203.  The  Conv.  Act,  1881,  s.  7  (A),  does  not  include  such  a 
covenant  in  the  list  of  covenants  implied  when  the  vendor  con- 
veys "as  beneficial  owner."  If  the  Conv.  Act,  188 J,  s.  7,  is, 
as  seems  jirobable,  held  to  be  evidence  of  what  are  the  usual 
covenants,  such  a  covenant  could  not  now  be  required. 
Full  cove-  In  the  absence  of  stipidation  the  purchaser  has  a  right  to 

expect  full  covenants  for  title.  If  the  vendor  is  tlie  beneficial 
owner  he  can  be  compelled  to  convey  "  as  beneficial  owner,"  or 
give  full  covenants.  But  if  the  vendor  is  a  trustee  or  mortgagee 
he  cannot  be  compelled  to  covenant,  except  against  incumbrances 
by  his  own  acts.  See  Lewin,  p.  441.  If  the  pm'chaser  contracted 
to  buy  without  knowing  that  the  vendor  was  a  trustee  or  mort- 
gagee, he  will  be  entitled  to  refuse  to  complete  unless  he  gets 
full  covenants  for  title,  tliough  he  probably  cannot  compel  the 
trustee  or  mortgagee  to  give  full  covenants :  but  see  Dart,  p.  622, 
note  (w).  If  a  vendor  who  was  beneficial  owner  dies  before 
completion,  his  personal  representatives  or  devisees  in  trust 
cannot  be  compelled  to  give  full  covenants,  and  they  may 
enforce  the  contract  even  though  the  purchaser  cannot  get  full 
covenants.  Even  if  the  vendor  had  expressly  agreed  to  enter 
into  certain  covenants  for  title,  his  legal  personal  representatives 
or  devisees  in  trust  cannot  be  forced  to  enter  into  such  covenants 
personally :    JForalc//  v.  Fnimpfoii,  5  Ha.  560.     But  tliey  pro- 
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bably  could  not  enforce  the  contract  unless  the}^  gave  the 
j)urc]iaser  the  covenants  agreed  upon.  See  the  distinction  drawn 
in  JFors/ei/  v.  Frampton,  between  the  case  of  a  trustee  seeking 
specific  performance,  and  defending  an  action  brought  by  the 
purchaser. 

(c)    The  extent  of  the  covenants. 
Where  the  vendor  conveys  "  as  beneficial  owner,"  the  cove-  (c)  Extent  of 
nants  for  title  implied  by  the  Convej^ancing  Act,  1881,  are,  in  the  Convcvancin" 
case  of  a  vendor  who  was  himself  a  purchaser  for  value  (in  which  ^^^^  ^J>^^> 
expression  a  person  deriving  title  under  a  marriage  settlement 
is  not  included),  limited  to  his  own  acts,  deeds,  and  omissions, 
and,  in  the  case  of  a  vendor  who  was  not  a  purchaser  for  value, 
to  his  own  acts,  deeds,  and  omissions,  and  those  of  any  one 
through  whom  he  derives  title:  sect.  7  (A)  and  (B).     Where 
the  vendor  conveys  "  as  trustee,"  or  "  as  mortgagee,"  the  implied 
covenant  extends  to  his  own  acts  only :  sect.  7  (F) . 

Where  the  vendor  is  not  a  purchaser  for  value,  there  is  some  Vendor  not  a 

T)u.rctiUiS6r  for 
difficulty  in  deciding  how  far  his  covenants  should  extend.  value. 

Before  the  Conveyancing  Act,  1881,  the  view  of  conveyancers 
seems  to  have  been,  that  the  purchaser  might  require  a  vendor, 
who  was  not  a  pui'chaser  for  value,  to  covenant  against  "  the 
acts  of  all  persons  interested  in  the  estate,  since  the  last  purchase 
on  which  the  ordinary  covenants  for  title  were  entered  into,  it 
being  understood  that  a  purchaser  is  entitled  to  a  complete  chain 
of  covenants  for  title  "  :  Davidson,  ed.  1855,  vol.  I.  p.  196. 
Lord  St.  Leonards  also  states  that,  "  the  universal  and  settled 
practice  of  conveyancers  is  to  extend  covenants  for  the  title  to 
the  acts  of  the  last  purchaser":  Sug.  574.  But  he  refers  to 
reported  cases,  as  showing  that  a  different  view  was  held  by  the 
Court  of  Chancery.  In  Loyd  v.  Griffith,  3  Atk.  264,  it  was  held 
that  the  vendor's  covenant  should  extend  only  to  his  immediate 
ancestor  or  devisor,  on  the  ground  that  "  it  would  be  unreason- 
able to  extend  it  to  the  first  purchaser,  where  a  family  have  been 
for  several  generations  in  possession  of  the  estate,  for  they  may 
have  had  the  benefit  of  the  Statute  of  Limitations  and  other  laws 
in  their  favom\"  In  Wahenmn  v.  Duchess  of  Rutland,  3  Ves. 
233,  it  was.  held  that  the  covenant  of  a  vendor  who  was  not  a 
piu'chaser  for  value,  need  extend  only  to  "  the  acts  of  his  grantor, 
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ancestor,  devisor,  or  settlor,  and  tliose  claiming-  through  such 
grantor,  «.^c.,"  and  it  was  said  (p.  2'}0)  tliat  in  a  sale  by  the 
Court,  there  is  never  a  "  covenant  warranting  the  title  ;  the  cove- 
nants in  conveyances  under  sales  by  the  Court  are,  as  in  every 
other  conveyance,  only  against  liis  own  acts  ami  those  of  tlio 
person  immediately  preceding  him."  In  tlie  note  to  Church  v. 
Broicn^  15  Yes.  at  p.  263,  the  point  is  left  doul)tful.  In  PichcH 
V.  Loffgo)7,  14  Ves.  215,  it  was  said,  that  the  usual  course  where 
the  vendor  has  taken  by  descent,  is  for  him  to  covenant  "  against 
the  acts  of  his  ancestor."  In  9  Jarm.  Conv.  (ed.  Sweet)  p.  375, 
it  is  said,  that  a  vendor  who  takes  under  a  marriage  settlement 
(and  therefore  is  not  a  purchaser  for  value,  as  regard  covenants 
for  title,  as  to  whieli,  see  also  the  Conveyancing  Act,  1881, 
sect.  7)  usually  covenants  "  against  tlie  acts  of  his  settlor." 

The  Conveyancing  Act,  1881,  coupled  with  the  fact  that  the 
phrases  '*  as  beneficial  owner,"  &c.,  have  been  generally  adopted 
by  conveyancers,  settles  this  doubt  in  f;ivour  of  the  view  held  by 
Mr.  Da"\ddson  and  Lord  St.  Leonards  ;  but  raises  a  fresh  doubt, 
viz.  whether  the  covenant  implied  by  statute  does  not  extend 
beyond  the  last  purchaser  for  value,  so  as  to  embrace  every 
predecessor  in  title  other  than  a  purchaser  for  value,  notwith- 
standing the  fact  that  the  chain  of  descent  and  voluntary 
alienation  has  been  broken  by  a  purchase  for  value.  The  doubt 
would  probably  be  answered  in  the  negative,  on  the  ground  that 
the  derivation  of  title  from  such  earlier  predecessors  in  title,  in 
addition  to  being  by  descent,  devise,  or  voluntary  alienation,  is 
also  by  purchase  for  value,  as,  but  for  the  subsequent  piuxliase 
for  value,  the  land  would  not  have  become  the  property  of  the 
vendor. 

A  tenant  for  life  is  not  bound  to  covenant  absolutely  except 
to  the  extent  of  liis  life  estate  ;  his  covenants  for  title  as  respects 
the  reversion  should  be  limited  to  the  acts,  deeds,  and  defaults 
of  himself  and  his  heirs  and  the  j^ersons  claiming  under  or  in 
trust  for  him,  them,  or  any  of  them  :  Dart,  pp.  G19,  G20  ; 
Davidson,  vol.  II.  part  I.  p.  261. 


Other  cove- 
nants by 
vendor. 

Leaseholds 
Kold  in  lots. 


(vi.)    Other  Covenants  irhich  the  Piirrhaarr  man  regfiire. 
On  a  sale  of  leaseholds  in  lots  by  way  of  underlease,  the  jiur- 
•haser  of  any  lot  may  require  the  vendor  to  covenant  to  pay  the 
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rent  reserved  by  the  original  lease,  and  to  perform  all  tlie  cove- 
nants therein  contained  which  affect  the  residue  of  the  property : 
Browne  v.  PanU,  26  L.  T.  232.  Executors,  in  the  absence  of 
stipulation,  may  be  compelled  to  give  an  indemnity  against  the 
purchaser's  liability  in  respect  of  the  whole  rent  reserved  by  the 
original  lease,  and  the  breach  of  any  of  the  covenants  in  that 
lease  :  West  v.  Wild,  3  L.  J.  Ch.  15.  The  mere  statement  that 
the  vendors  are  executors  is  not  sufficient  to  absolve  them  from 
this  duty  :  Ibid. 


(vii.)    Covenants,  8^'c.  ivJiich  the  Vendor  may  require  from  the       Covenants  by 
■r»        7  purchaser. 

Fiirchaser. 
On  the  sale  of  an  equity  of  redemption  the  vendor  may  pro-  Sale  of  equity 

•  1  ji  X  of  redemp- 

bably  requu-e  the  purchaser  to  covenant  to  pay  the  mortgage  tion. 
debt  and  future  interest :  Dart,  629.  But  even  if  the  purchaser 
does  not  enter  into  such  a  covenant,  the  Court  would,  after 
completion,  compel  him  to  indemnify  the  vendor  against  the 
mortgage :  per  Lord  Eldon  in  Waring  v.  Ward,  7  Ves.  332, 
at  p.  337. 

On  the  sale  of  a  reversion  the  purchaser  could  probably  be  Reversion, 
compelled  to  covenant  to  pay  the  succession  duty :  Dart,  629. 

The  purchaser  may  be  compelled  to  covenant  to  observe  any  Restrictive 
restrictive   covenants  affecting  the  laud  into  which  the  vendor 
has  entered  and  of  which  the  purchaser  has  notice  :  Mo.rhay  v. 
Indericick,  1  De  Gf.  &  Sm.  708  (a  suit  by  the  pm^chaser,  who 
therefore  adopted  the  contract). 

If,  however,  the  existence  of  these  restrictive  covenants  was 
not  made  kuown,  or  notice  thereof  was  not  given  to  the  pm*- 
chaser  before  the  sale,  he  may  at  his  option  rescind  the  contract : 
Lukey  v.  Sigejs,  1  Jui-.  (N.  S.)  200  (where  the  effect  of  Moxhay 
V.  Inderwick  is  not  correctly  stated). 

A  condition  that  the  conveyance  shall  contain  a  covenant  by 
the  purchaser  to  observe  certain  restrictive  covenants  entitles  the 
vendor  to  an  unqualified  covenant  by  the  purchaser,  and  not 
merely  a  covenant  binding  him  only  until  he  assigns :  Pollock 
V.  Rabbits,  21  Ch.  Div.  466. 

A  contract  for  sale  of  land  subject  to  restrictions  as  to  build- 
ing, the  conveyance  to  contain  a  covenant  on  the  part  of  the 
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purchaser,  "  and  proper  provisions  for  securing  the  due  oLser- 
vance  and  performance  thereof,"  entitles  the  vendor  to  have 
inserted  in  the  conveyance  a  power  to  enter  and  remove  huild- 
ings  not  properly  erected,  and  to  retain  possession  until  payment 
of  the  consequential  expenses :  Ex  pade  Ralphs  De  Gex,  219. 

An  agreement  to  sell  land  in  consideration  of  an  annuity  for 
the  vendor's  life  charged  on  the  land,  entitles  the  vendor  not  only 
to  a  charge,  hut  to  a  personal  covenant  by  the  purchaser  to  pay 
the  annuity  :  Boicer  v.  Cooper,  2  Ha.  40S. 

A  contract  for  the  sale  of  minerals  at  a  price  payable  by 
instalments,  the  times  of  payment  to  be  accelerated  if  more  than 
a  certain  quantity  should  be  gotten  from  time  to  time,  entitles 
the  vendor  to  the  insertion  of  a  power  of  entering  for  the  pur- 
pose of  ascertaining  the  quantity  of  minerals  worked  :  Blakesky 
V.  W/iieklon,  1  Ha.  176. 

A  lessee  (or  an  assignee  of  a  lease  who  has  covenanted  to  pay 
the  rent  and  perform  the  covenants)  is,  even  in  the  absence  of 
stipulation,  entitled  to  insert  in  the  conveyance  a  covenant  by 
the  pm-chaser  to  indemnify  him  against  the  rent  and  covenants 
reserved  by  and  contained  in  the  lease  :  Sfai/ws  v.  Morris,  1  Ves. 
&  B.  8.  And  that,  too,  though  in  the  case  of  the  sale  by  the 
assignee  the  assignment  to  him  was  executed  by  the  lessee  only : 
Ibid. 

The  executors  of  a  lessee  (or  assignee  wdio  has  covenanted  to 
pay  the  rent  and  perform  the  covenants)  were  formerly,  like  the 
lessee  or  assignee  himself,  entitled  to  require  the  piu'chaser  to 
give  a  covenant  of  indemnity,  even  in  the  absence  of  stipulation  : 
Sfaincs  v.  Morris,  1  Yes.  &  B.  8.  i^d  it  makes  no  difference 
that  the  executors  or  trustees  only  covenant  against  incimi- 
brances  made  by  themselves,  provided  the  purchaser  knows 
beforehand  that  this  is  the  only  covenant  he  Avill  get :  Ifjicf. 

But  now  that  by  22  &  23  Yict.  c.  35,  s.  27,  the  personal 
liability  of  executors  or  administrators  for  breaches  of  covenant 
occuiTing  after  an  assignment  by  them  has  been  abolished,  it  is 
not  clear  that  they  can  require  the  purchaser  to  covenant  to 
indemnify  them  against  the  rent  and  covenants.  It  is,  however, 
still  usual  f(jr  the  purchasers  to  indemnify  executors  or  adminis- 
trators selling  leaseholds  as  well  as  the  estate  of  their  testator 
or  intestate.     See  Dart,  p.  631. 
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Assignees  of  a  bankrupt  under  tlie  old  bankruptcy  law  (and  Trustee  in 
probably  the  same  rule  applies  under  the  present  law)  could  not  "^^  ^"^  °^' 
requii'e  a  covenant  of  indemnity  by  the  pm'chaser  against  a 
breach  of  the  covenants  in  the  lease,  because  as  far  as  they  are 
concerned  their  liability  has  ceased,  and  as  far  as  the  bankrupt  is 
concerned,  he  is,  in  the  absence  of  stipulation,  a  stranger  to  the 
sale :  Wilkins  v.  Fry,  1  Mer.  244.  Moreover,  they  could  not 
by  conditions  of  sale  set  up  the  bankrupt's  benefit  to  the  detri- 
ment of  the  creditors,  without  committing  a  breach  of  trust, 
because  a  lease  clogged  with  such  covenants  would  fetch  less  in 
the  market :  Ibid. 

Trustees  who  have  taken  by  assignment,  would  seem  to  be 
similarly  unable  to  insist  on  a  covenant  of  indemnity  in  the 
absence  of  stipulation,  or  to  employ  conditions  giving  them  such 
a  right :  Lewin,  445. 

(viii.)    Time  for  Delivery  of  Draft. 

Though  the  condition  fixes  a  time  for  the  delivery  of  the  draft  Time, 
conveyance,  time  is  not  regarded  as  essential :  Lang  v.  Gale,  1 
M.  &  Sel.  111. 
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TITLE    DEEDS. 


Verification 
of  abstract. 

TVTiat  deeds 
must  be  pro- 
duced. 


Expired 
lease. 


Instruments 
upon  record. 


(i.)   Production  of  Title  Bcrd.s/or  tlic  V(  rijicofion  of  the  Ahdract. 

Ix  the  absence  of  stipulation,  tlio  purchaser  can  require  the 
vendor  to  produce  in  verification  of  the  abstract  all  the  documents 
forming  the  title  during  the  period  prescribed  by  law,  or  stipu- 
lated for  in  the  contract  {Bcrnj  v.  Young,  2  Esp.  (340  n.) ;  perhaps 
it  should  be  added,  provided  they  are  in  the  vendor's  possession, 
or  that  he  can  compel  their  production.  See  Rij)pin<jJi(iIl  v.  Lloijd, 
o  B.  &  Ad.  742.  If  the  vendor  cannot,  or  will  not  produce  them, 
the  purchaser,  it  seems,  can  (subject  to  the  rules  as  to  lost  deeds, 
p.  331)  rescind.     See  Osbornr  v.  Harvey,  12  L.  J.  Ch.  66. 

An  expired  lease  is  not  a  muniment  of  title  (per  Martin,  13., 
in  EhcortJnjx.  Hand  ford,  34  L.  J.  Ex.  42),  and  therefore,  it  would 
seem,  need  not  be  produced. 

In  the  case  of  proved  wills  and  instruments  upon  record,  the 
vendor  need  not  produce  the  originals,  but  he  must  produce 
office  copies  or  examined  copies  :  Sug.  448.  But  in  the  ease  of  a 
jrrant  from  the  crown,  it  is  sufficient  if  the  vendor  inform  the 
purchaser  where  the  grant  is  to  be  found :  Sug.  431.  Instru- 
ments upon  record  include  a  copy  of  Coiu't  rolls,  deeds  em'olled 
under  any  act  making  enrolment  evidence,  and  probably  also 
deeds  which  have  been  em-olled  merely  for  safe  custody :  Sug. 
448 ;  and  compare  Burton,  para.  473  note.  Mi-.  Dart,  p.  354, 
referring  to  1  Jarm.  Conv.  170,  thinks  that  where  the  enrobnent 
is  not  compulsory  the  non-production  of  the  original  should  be 
accoimtcd  for;  at  p.  159,  note  (.s),  he  treats  the  matter  as  doubt- 
ful, referring  to  9  Jarm.  Conv.  10. 

Instruments  deposited  in  the  office  of  Land  Eevenue  Eecords 
and  Enrolments,  need  not  be  produced :  certified  copies  are 
sufficient  e\-idence :  15  &  16  Vict.  62,  s.  8. 


TITLE  DEEDS.  331 

The  purchaser  cannot  rescind  because  documents  of  title  have  Lost  deeds. 
been  lost  or  destroyed :  Ilarveij  v.  Philips,  2  Atk.  541,  But  the 
vendor  must  prove  tliat  they  have  been  lost  or  destroyed.  Loss 
is  sufficiently  proved  by  proof  that  every  reasonable  search  has 
been  made:  Hart  v.  Hart,  1  Ha.  1.  Wliere  the  vendor  is 
excused  from  the  production  of  documents  on  the  ground  of 
their  loss  or  destruction,  he  must  furnish  secondary  evidence  of 
sueli  documents :  Bnjant  v.  Bmk,  4  Russ.  1.  An  abstract  proved 
to  have  been  made  before  the  deeds  were  lost  or  destroyed,  is 
proof  of  the  contents  only,  not  of  the  execution,  which  must,  as 
a  rule,  be  proved  by  the  attesting  witnesses  :  Bnjaitl  v.  Busk,  4 
Euss.  1.  A  memorial  registered  in  the  county  registry,  is 
secondary  evidence  of  execution  as  well  as  contents :  C((tJ)roic  v. 
Bade,  4  De  Gr.  &  S.  527.  A  very  old  attested  copy  of  a  deed 
lodged  in  a  public  office,  was  held  sufficient  secondary  evidence 
without  proof  of  execution  :  Harreij  v.  Philips,  2  Atk.  541,  and 
(per  Lord  Hard wi eke,  ibid.)  even  an  unattested  copy  would,  under 
the  circumstances,  have  been  sufficient.  The  vendor  need  not 
prove  that  the  instrument  lost  or  destroyed  was  properly  stamped : 
Hart  v.  Hart,  1  Ha.  1.  A  recital  forty-four  years  old,  of 
missing  deeds,  coupled  with  a  solicitor's  affidavit  setting  out 
extracts  from  the  account  books  of  a  deceased  solicitor,  making 
charges  for  preparing  the  deeds,  and  for  attending  the  execution 
of  the  deeds,  was  held  to  be  sufficient  proof  of  execution  as  well 
as  contents :  Motiltou  v.  Edino)ids,  1  L.  T.  X.  S.  391  (the  report 
1  D.  F.  &.  J.  24G,  only  gives  the  facts  relating  to  the  execution 
in  the  head  note). 

Section  3  (6)  of  the  Convej'ancing  Act,  1881,  which  throws  the  Conditions 
expense  on  the  purchaser,  does  not  relieve  the  vendor  of  the  duty  ^'^^'^^^^^S'  ^^^ 
of  production.     Even  a  condition  that  deeds,  evidence,  &c.,  shall 
be  "  sought  for  and  procured  by,  and  at  the  sole  expense  of,  the 
purchaser"  merely  throws  the  expense  on  the  purchaser:  Osborne 
V.  Harveij,  12  L.  J.  Ch.  66.     See  below,  p.  335. 

A  condition  that  "the  vendor  shall  not  be  bound  to  produce  any  "Produce."' 
original  deed,  or  other  documents  than  those  in  his  possession, 
and  set  forth  in  the  abstract,"  does  not  relieve  the  vendor  from 
his  liability  to  verify  the  title  shown  upon  the  abstract  (or  at  all 
events,  to  do  all  in  his  power  to  verify  tlio  title' :  Soafhbi/  v.  Half, 
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2  My.  &  Cr.  207.  The  word  "produce"  in  siicli  a  condition, 
means  "  deliver  up  on  completion,"  because  it  is  natural  for  a 
vendor  to  limit  a  purchaser's  right  to  delivery  of  title  deeds  to 
those  actually  in  the  vendor's  possession;  but  it  would  be  un- 
natural to  limit  the  purchaser's  right  to  the  verification  of  the 
abstract  to  deeds  in  the  vendor's  possession,  excluding  deeds  of 
wliich  ho  has  the  right  or  means  of  procuring  production,  as  the 
vendor  must  have  intended  to  give  the  best  proof  of  his  title  in 
his  power:  Jhid.  pp.  214,  21;j. 
Place  of  pro-  Under  a  condition  that  the  vendor  will  produce  the  title  deeds 
"  at  Norwich,  at  Lynn,  or  in  London,"  the  vendor  must  give  the 
purchaser  reasonable  notice  at  whicli  place  he  intends  to  produce 
the  deeds  :  RippinohaU  v.  LJoyd,  2  N.  &  M.  410. 

(ii.)  Production  hefovc  Completion,  ofJicricisc  than  for  Verification 
of  the  Abdract. 

Inspection  of  Apart  from  his  right  to  have  the  deeds  produced  for  the 
all  deeds.  verification  of  the  abstract,  the  purchaser  was  formerly  entitled 
to  inspect  all  the  title  deeds  in  the  vendor's  possession,  even 
those  of  an  earlier  date  than  that  fixed  by  law  or  contract  for 
the  commencement  of  the  title.  See  Farr  v.  Lovegrove,  4  Drew. 
170.  This  right,  as  to  the  earlier  title  deeds,  has  been  taken 
away  by  the  Conveyancing  Act,  1881,  sect.  3  (3),  cited  above 
p.  228. 
Purchaser  net  A  condition  precluding  the  purchaser  from  his  right  to  an 
abstract  °  abstract,  is  not  necessarily  sufficient  to  preclude  him  from  his 
right  to  inspect  the  title  deeds.  Thus,  the  condition  that  "  the 
title  of  the  vendors  being  possessory  for  thirty  years  past,  no 
earlier  title  is  to  be  required,  and  any  investigation  is  to  be  at 
the  expense  of  the  purchaser,  and  unless  an  abstract  is  called  for, 
and  the  intention  of  investigating  the  title  stated,  within  seven 
days  from  the  sale,  the  purchaser  shall  be  deemed  to  have  waived 
his  right,"  would,  it  seems,  not  preclude  the  purchaser  from  his 
right  to  see  the  documents  of  title,  for  the  purpose  of  investiga- 
ting the  title,  even  after  seven  days  had  elapsed :  per  Wood,  V.-C, 
in  Turner  v.  We>it  Bromicieh  Union,  9  W.  R.  155.  See  also 
Harding  v. .  4  L.  J.  Ch.  213. 
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(iii.)  Dcliveri/  of  Title  Deeds  to  the  Purchaser  on  Completion.       DeHvery. 

"  Where  the  vendor  retains  any  part  of  an  estate  to  which  any  Retention  by 
documents  of  title  relate,  he  shall  he  entitled  to  retain  such 
documents  ":  Vendor  and  Purchaser  Act,  1874,  sect.  2  (o).  In 
all  other  cases,  ssibject,  perhaps,  to  express  stipulation,  the  pur- 
chaser is  entitled  on  completion  to  all  the  documents  of  title 
affecting  the  property  sold,  which  are  in  the  possession  or  power 
of  the  vendor :  Austin  v.  Croonie,  1  Car.  &  M.  653 ;  Smith  v. 
Chichester,  2  Dru.  &  War.  393,  at  p.  399. 

The  vendor  is  not  entitled  to  retain  title  deeds  merely  because  Former  cove- 
he  has  covenanted  to  produce  them  to  some  other  person,  e.  [/.,  to  vendor^to 
a  first  purchaser  of  part  of  the  property  :  Sug.  435.     All  he  can  Produce, 
require  in  such  a  case,  is  that  the  second  purchaser  shall  covenant 
or  give  an  acknowledgment  for  production,  see  below,  p.  336. 

As  to  the  delivery  of  the  common  title  deeds  on  a  sale  in  lots,  Sale  in  lots. 
see  Chap.  XXXYI.  p.  356. 

If  the  title  deeds  cannot  be  delivered  to  the  purchaser,  or  a 
valid  covenant  or  acknowledgment  be  given  for  theii"  production, 
the  purchaser  can  rescind,  unless  the  delivery  of  the  title  deeds  is, 
under  the  special  circumstances  of  the  case,  immaterial.  See  OJf'en 
V.  Hanjian,  29  L.  J.  Ch.  307.  There  the  delivery  of  three  deeds  Collateral 
was  held  to  be  immaterial,  because  they  were  collateral  only  to 
the  title  to  the  property,  and  the  vendor  had  produced  two  of 
them,  and  given  attested  copies,  and  as  to  the  other,  the  vendor 
produced  the  deed  at  the  hearing,  and  undertook  to  deliver  an 
attested  copy.  The  deeds  were  held  to  be  collateral  only,  because 
they  were  merely  releases  given  to  former  owners  of  the  property 
in  respect  of  certain  charges  which  they  had  redeemed. 

(iv.)     The  Purchaser's    right    to   a    Covenant  for   Production    or 
Acknowledgment  and  Undertaking. 

Before   the  Conveyancing  Act,  1881,  the  vendor  retaining  Covenant, 
documents  of  title  was  bound  to  covenant  for  the  production,  for 
f m'nishing  copies,  and  for  the  safe  custody  of  the  documents.    See 
Sug.  452. 

By  the  Conveyancing  Act,  1881,  sect.  9,  sub-sect.  8,  an  acknow-  Acknowledg- 
ledgment  of  the  right  to  production  will  satisfy  any  liability  to  ™^'^*^' 
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give  a  covenant  for  production  and  delivery  of  copies  of,  or  extracts 
from,  documents.  The  obligations  imposed  by  an  acknowledg- 
ment are  set  out  in  sub-sects.  4  and  6,  and  the  persons  Avho  are 
boimd  by,  and  Avho  may  take  advantage  of,  the  acknowledg- 
ment, are  defined  in  sub-sects.  2  and  -3.  By  sub-sect.  11,  an 
undertaking  for  safe  custody  of  documents,  will  satisfy  any 
liability  to  give  a  covenant  for  safe  custody.  The  obligations 
imposed  by  an  imdertaking  are  set  out  in  sub-sect.  9. 

The  documents  in  respect  of  which  the  vendor  is  bound  to 
covenant,  or  give  an  acknowledgment  and  undertaking,  are  those 
necessary  to  make  a  title  for  the  period  fixed  by  law  or  stipula- 
tion. See  Dare  v.  Tuche)\  6  Yes.  460;  and  Cooper  v.  Enter//,  1  Ph. 
088.  It  is  doubtful  whether  the  covenant,  &c.  need  inehide 
documents  which  are  only  negative  evidence  of  the  vendor's  title. 
In  Cooper  v.  Enter//,  as  cited  in  1  Hayes  on  Conveyancing,  073 
(ed.  5),  a  pm-chaser  from  an  heir-at-law,  whose  ancestor  left  a 
■\Aill  not  affecting  the  property,  was  not  allowed  to  insist  that 
the  covenant  for  production  should  include  the  will.  But  in 
Sfevei/s  V.  Giipp/j,  2  Sim.  &  St.  439,  a  purchaser  under  the  same 
cii'cumstances  was,  on  selling  again,  comiielled  to  produce  the  will. 
Lord  St.  Leonards  was  of  opinion  (see  Sug.  452)  that  if  the 
negative  evidence  is  in  the  custody  of  the  vendor,  the  covenant 
should  include  it,  and  Mr.  Dart  (p.  628)  approves  of  this  view. 
With  regard  to  instruments  upon  record,  it  w^ould  seem  that  the 
covenant  or  acknowledgment  must  include  any  copies  which  are 
in  the  vendor's  jiossession  or  power,  but  not  any  other  copies : 
Cooper  V.  Enier//,  1  Ph.  388. 

Where  freeholds  held  of  a  manor  are  sold  by  the  lord,  subject 
to  leases  for  lives  granted  by  copy  of  Coiui  roll,  the  lord  must 
covenant  to  produce  the  Court  rolls,  prior  to  the  date  of  the  con- 
veyance to  the  pm'chaser :  Ea/'l  Poukft  v.  Hood,  5  Eq.  115. 

If  the  vendor  was  a  trustee,  his  covenant  for  production  was 
usually  limited  to  his  own  acts,  and  to  the  period  during  which 
the  deeds  were  actually  in  his  custody.  See  0/i-slo/c  v.  Lord 
LondeshorouyJi,  10  Ha.  at  p.  74.  Davidson,  Vol.  II.  pp.  318  &  321, 
says  that  mortgagees  rarely  covenant,  unless  they  receive  part  of 
the  purchase-money,  and  sometimes  refuse  even  then.  The 
assignees  of  a  bankrui)t,  were,  in  Ex  parte  Staa/i,  2  Pose.  215, 
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held  to  be  entitled,  in  the  absence  of  stipulation,  to  qualify  the 
covenant  by  a  proviso  determining  their  liability  on  theii*  procuring 
a  sul)stituted  covenant.  But  an  ordinary  vendor  was  not  entitled 
to  any  such  proviso,  or  to  the  limitation  nu'ntioned  above.  See 
Sug.  452.  The  acknowledgment  which,  since  the  CWveyancing 
Act,  1881,  a  vendor  is  entitled  to  oifer  a  purchaser  instead  of  a 
covenant,  is  limited  to  the  time  during  which  the  vendor  has 
possession  of  the  deeds.     See  sect.  9,  sub-sect.  2. 

If  the  vendor  has  not  possession  of  tlie  deeds,  he  cannot  give  Vendor  un- 
a  sufficient  covenant  or  acknowledgment  and  undertaking.  ^^^^  °  ^^^^' 

In  the  ease  of  a  sale  by  a  mortgagor  of  property,  part  of  a  Sale  by  mort- 
larger  estate  which  is  in  mortgage,  if  the  purchase-money  is  '''" 
insufficient  to  pay  off  the  mortgage,  the  deeds  will  be  retained 
by  the  mortgagee.  If  the  mortgage  was  before  1882  the  vendor 
should  be  asked  to  obtain  an  acknowledgment  by  the  mortgagee, 
and  to  give  a  covenant  for  safe  custody  himself.  The  under- 
taking under  the  Conveyancing  Act,  1881,  only  ajiplies  where  the 
person  undertaking  keeps  the  deeds ;  an  imdertaking  for  safe 
custody  by  the  mortgagee,  would  probably  satisfy  the  vendor's 
liability  to  give  a  covenant  for  safe  custody  (see  sub-sect.  11);  but 
it  is  unlikely  that  a  mortgagee  would  give  such  an  undertaking. 
If  the  vendor  is  unable  to  obtain  the  mortgagee's  acknowledg- 
ment, the  purchaser  can,  it  is  conceived,  in  the  absence  of 
stipulation  to  the  contrary,  rescind,  if  the  mortgage  was  made 
before  1882.  If  the  mortgage  was  made  after  1881,  sect.  16 
applies,  and  no  acknowledgment  by  the  mortgagee  is  necessary. 

A  condition  that  "  the  vendors  sliall  not  be  required  to  produce  Conditions 
any  deeds  not  in  their  possession,  and  that  all  deeds  of  covenant  ye^dLr^^ 
for  production  .  .  .  which  the  purchaser  shall  require  for  verify- 
ing the  abstract  or  for  any  other  purpose  .  .  .  shall  be  obtained 
by,  and  at  the  expense  of,  the  purchaser  requiring  the  same," 
relieves  the  vendor  not  only  of  the  expense,  but  of  the  duty  of 
obtaining  the  necessary  covenants  for  production ;  and  if  the 
persons  who  have  the  deeds  refuse  to  covenant,  the  purchaser 
must  complete  without  a  covenant  for  production :  Gabriel  v. 
Smith,  16  Q.  B.  847.  This  construction  of  the  words  *'  by  and  at 
the  expense  of"  diifers  from  that  in  Osborne  v.  Harveij,  7  Jur.  229, 
see  above,  p.  331.  Perhaps  the  distinction  is  that  it  is  "reason- 
able" (see  16  Q.  B.  p.  862)  that  the  purchaser  should  bear  the 
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risk  of  not  being  aLle  to  verify  the  abstract  at  a  future  date,  but 
not  reasonable  that  he  should  not  have  it  verified  at  all,  but  bo 
bound  to  bo  satisfied  Avitli  the  ip^sc  dixit  of  the  vendor. 

In  a  case  Avhere  the  vendor  has  not  possession  of  the  title  deeds 
prior  to  the  conveyance  to  himself,  because  he  bought  from  some 
one  who  retained  the  title  deeds,  the  old  law  was,  that  if  the 
vendor  had  no  covenant  for  their  production,  or  had  only  a 
covenant  the  burden  whereof  did  not  at  law  run  with  the  land 
in  respect  of  M-hieh  the  title  deeds  were  retained  (as  was  the 
case  where  the  covenant  had  been  given  by  a  j^erson  who  was 
not  seised  of  the  legal  estate),  the  purchaser  could  refuse  to  com- 
plete :  Barcht)/  v.  Rainc,  1  Sim.  &  St.  449.  But  now  the 
inability  of  the  vendor  to  furnish  the  j^urchaser  with  a  legal 
covenant  to  j^roduce  and  furnish  copies  of  documents  of  title,  is 
not  an  objection  to  the  title,  in  case  the  purchaser  will,  on  the 
completion  of  the  contract,  have  an  equitable  right  to  the 
production  of  such  documents  :  Vendor  and  Pui'chaser  Act,  1874, 
sect.  2,  rule  '^. 
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(v.)    llic   Vcndor^.s  right   to  a   Corenant  for    Production   by   the 

Purchaser. 

If  the  vendor  delivers  to  the  purchaser  title  deeds,  which  the 
vendor  is  bound  by  covenant  to  produce  to  third  persons,  the 
vendor  will  be  entitled  to  require  the  purchaser  to  covenant  with 
him  for  the  production,  &.Q.  of  the  title  deeds,  and  to  have  the 
liability  noticed,  or  endorsed  on  the  deed  of  conveyance  to  the 
purchaser :  Sug.  434,  435. 

An  agreement  that  "  the  title  deeds  and  documents  which  are 
in  the  possession  or  power  of  the  vendors  shall,  upon  completion, 
be  delivered  to  the  purchasers ;  but  as  the  same  also  relate  to 
other  estates  belonging  to  the  vendors,  the  purchasers  shall  enter 
into,  or  procure  to  be  entered  into,  one  or  more  proper  and 
sufficient  covenant  or  covenants  with  the  vendors,  or  such  other 
persons  as  they  may  direct,  for  the  production  and  delivery  of 
copies  of  the  said  deeds  and  documents,"  does  not  import  that 
the  vendors  are  to  have  a  covenant  which  at  all  times,  and  in  all 
circumstances,  shall  secure  to  them  the  production  of  the  deeds, 
but  merely  that  the  vendors  should  have  such  a  covenant  as, 
according  to  the  ordinary  practice,  and  the  views  of  Courts  of 
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Equity,  would  be  deemed  to  be  sufficient :  Onslotc  v.  Lord  Lon- 
deshoi'ough,  10  Ha.  67.  In  that  case,  the  land  had  been  conveyed 
to  the  purchasers  (who  were  trustees  of  a  will),  to  the  uses 
declared  by  their  testator's  will,  viz.,  to  the  use  of  A.  for  life, 
remainder,  &c. ;  the  Court,  without  deciding  the  question  whether 
it  would  have  enforced  the  contract  if  the  vendors  had  preferred 
to  rescind,  held  that  the  purchasers,  being  releasees  to  uses,  were 
in  the  position  of  trustees,  and  not  bound  to  enter  into  the 
covenant  for  production,  and  that  the  vendors  must  be  satisfied 
with  the  covenant  of  A.,  the  life  tenant. 

(vi.)   The  Purchaser'' a  right  to  Attested  Cojjies. 

If  the  piu'chaser  has  no  intimation  that  he  will  not  have  the  Attested 
deeds  delivered  to  him,  he  is  entitled  to  have  attested  copies 
thereof  given  to  him  on  completion :  BougJitoii  v.  Jeicell,  15  Ves. 
176.     As  to  the  expense  of  procuring  attested  copies,  see  pp.  338 
and  341  below. 
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CHAPTER  XXXIV. 

EXPENSES, 

ProdiutioTi.  Ox  a  Sale  of  any  property:  (1)  the  expenses  of  the  production 
and  inspection  of  all  Acts  of  Parliament,  inclosure  awards, 
records,  proceedings  of  courts,  court  rolls,  deeds,  wills,  probates, 
letters  of  administration,  and  other  documents  not  in  the  vendor's 

Journeys.        possession ;  and  (2)  the  expenses  of  all  journeys  incidental  to 

Eridence,  Eiicli  production  or  inspection ;  and  (3)  the  expenses  of  searching 
for,  procuring,  making,  verifying,  and  producing  all  certificates, 
declarations,  evidences,  and  information  not  in  the  vendor's 
possession,  and  all  attested,  stamped,  office,  or  other  coj)ies  or 
abstracts  of  or  extracts  from,  any  Acts  of  Parliament  or  other 
documents  aforesaid  not  in  the  vendor's  possession,  if  any  such 
production,  inspection,  journey,  search,  procuring,  making,  or 
verifying,  is  required  by  a  purchaser,  either  for  verification  of 
the  abstract,  or  for  any  other  purpose,  shall  be  borne  by  the 

Attested  purchaser  who  requires  the  same ;    and  (4)  where  the  vendor 

retains  possession  of  any  document,  the  expenses  of  making 
any  copy  thereof,  attested  or  unattested,  which  a  purchaser 
requires  to  be  delivered  to  him,  shall  be  borne  by  that  purchaser  : 
Conv.  Act,  1881,  sect.  3,  sub-s.  (6). 

Stamping  and  The  statutory  condition  does  not,  it  will  be  observed,  include 
the  expense  of  stamping  any  unstamped  or  insufficiently  stamped 
documents,  or  registering  any  documents  which  require  registra- 
tion. Such  expense  will,  in  the  absence  of  any  express  condition, 
fall  on  the  vendor:  Sinifh  v.  Wt/let/,  16  Jur.  1136.  See  further 
on  this  point,  pp.  240,  241. 

Abstract.  Xor  does  the  statutory  condition  absolve  the  vendor  from  the 

expense  of  procuring  and  making  an  abstract  of  a  deed  not  in 
his  possession,  forming  part  of  the  title  for  the  statutory  or 
agreed  period ;  because  the  purchaser  is  not  requiring  an  abstract 
of  a  particular  deed  as  such,  but  merely  asking  for  the  abstract 
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of  title,  which  the  vendor  is  houud  to  produce.  The  statutory 
condition  assumes  that  the  vendor  has  shown  a  title,  and  the 
abstracts  of  deeds  to  which  that  condition  refers  are  not  abstracts 
of  deeds  forming  part  of  the  title,  but  abstracts  of  deeds  relating 
to  incidental  matters,  which  need  not,  strictly  sjoeaking,  form 
part  of  the  abstract :  Re  Johnxon  ^  Tmthi,  30  Cli.  Div.  42. 

So,  too,  tracings  of  plans  drawn  on  the  title  deeds,  and  by  Plans, 
reference  to  which  the  property  is  described,    are  part  of  the 
abstract  itself,  and  the  cost  of  making  such  tracings  and  furnish- 
ing them  to  the  purchaser  must,  it  is  submitted,  be  borne  by  the 
vendor. 

Similarly,  facts  material  to  the  title,  e.  r/.,  deaths  and  births,  Facts. 
must  be  mentioned  in  the  abstract,  and  the  expense  of  discover- 
ing the  facts  borne  by  the  vendor  ;  though  the  expense  of  proving 
these  facts  would,  under  sub-sect.  (6),  have  to  be  borne  by  the 
purchaser,  and  it  might  happen  that  the  expense  of  procuring 
the  information  was  as  great  as  thai  of  proving  it :  See  9  Bytli. 
&  Jarm.  p.  53,  note. 

Where  there  is  a  document  the  execution  of  which  is  necessary  Certificate 
to  complete  the  vendor's  title,  the  vendor  must  bear  the  expense  complete  title. 
of  its  execution.  Thus,  where  the  vendor  was  a  lessee  bound  by 
covenant  to  build  to  the  satisfaction  of  the  lessor's  surveyor,  and 
had  not  obtained  a  certificate  that  the  surveyor  was  satisfied,  he 
w^as  obliged  to  procure  the  certificate  at  his  own  expense :  Re 
Moody  S^'  Yates,  30  Ch.  Div.  344.  In  such  a  case  it  is  the  vendor's 
title  itself  which  is  defective,  and  not  merely  the  evidence  of  his 
title.  When  the  vendor  has  once  procured  the  document  it  is 
then,  of  course,  in  his  possession,  and  he  cannot  call  on  the 
purchaser  to  bear  any  expense  of  production. 

The  Conveyancing  Act,  1881,  sect.  3  (6),  has  been  held  not  to  Search  in 
affect  the  rule  in  Ireland,  that  the  vendor  must,  in  the  absence  of 
express  stipulation,  bear  the  expense  of  a  search  in  the  registry  : 
Re  Murra)/  8f  Ilerjarfz,  15  L.  E.  Ir.  510  (but  query). 

In   the    absence    of    express  stipulation,  the  expense  of  the  Conveyance. 
perusal   and    execution    of    the   conveyance    by   all    necessary 
conveying   parties  must  be  borne   by  the  vendor :    Sug.  261. 
The  purchaser  must  bear  the  expense  of  the  preparation  of  the 
conveyance :  PooJe  v.  nUl,  6  M.  &  W.  835. 

/.  2 
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The  condition  that  the  purchaser  ''shall  havf  jiroper  surrenders, 
conveyances,  or  assignments  at  his  own  expense,"  is  not  sufficient 
to  relieve  the  vendor  of  the  expense  of  procuring  the  concurrence 
of  necessary  parties :  Pdramorv  v.  (ri'ccimlade,  1  Sm.  &  G.  54 1 . 
That  was  a  case  of  the  sale  of  copyholds  by  a  trustee,  who  died 
before  completion,  ami  it  was  held  that,  notwithstanding  the 
condition,  the  trust  estat(^  had  to  Lear  the  expense  of  the  admit- 
tance of  the  heir  of  the  trustee. 

On  a  sale  of  copyholds  under  the  conditions  "  the  vendors  to 
give  such  title  as  the}'  now  possess  to  extend  over  a  period  of 
twenty  years,"  and  "  the  piu'chaser  to  prepare  his  own  convey- 
ance and  surrender  at  his  own  expense,"  the  vendors  were  held 
bound  to  give  the  purchaser  a  surrender  of  the  legal  estate,  and 
pay  the  fines  necessary  to  enable  ilicni  to  surremler  :  WIntcIci/  v. 
Taijlor,  35  L.  T.  X.  8.  187. 

The  extra  expense  of  preparation  caused  by  the  extra  length 
of  the  conveyance,  owing  to  the  release  therein  of  incumbrances 
not  mentioned  in  the  particulars  and  conditions,  would  probably 
have  to  be  borne  by  the  vendor. 

The  condition  "  if  the  purchaser  shall  require  a  conveyance  of 
any  outstanding  legal  estate  or  of  any  outstanding  term,  the 
expense  shall  be  borne  by  the  purchaser,"  has  been  held  not  to 
embrace  a  mortgage  term,  which,  though  satisfied  in  (  ne  sense 
by  the  transfer  of  a  certain  sum  in  Court  to  a  separate  account, 
was  not,  in  the  strict  sense,  a  satisfied  term :  Strongc  v.  Ifaich's, 
27  L.  T.  150.  Semble,  such  a  condition  only  refers  to  the  case 
where  the  purchaser  gets  a  complete  conveyance  without  the 
assignment  of  the  term  :  Ibid. 

Such  covenants  for  production  as  the  purchaser  can  and  shall 
require  shall  be  furnished  at  his  expense,  and  the  vendor  shall 
bear  the  exjoense  of  perusal  and  execution  on  behalf  of  and  by 
himself,  and  on  behalf  of  and  by  necessary  parties  other  than  the 
purchaser :  Vendor  and  Purchaser  Act,  1874,  sect.  2,  rule  4. 

On  a  sale  in  lots  before  the  Act,  under  a  condition  that  the  largest 
purchaser  should  have  the  deeds  and  covenant  to  produce  them  to 
the  purchasers  of  smaller  lots,  no  provision  being  made  as  to 
expense,  except  in  another  condition,  that  the  purchasers  should 
bear  the  costs  of  the  concurrence  of  necessary  parties,  it  was  held 
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that  the  expense  of  the  covenants  for  production  must  bo  borne 
by  the  purchasers  requiring  them  :  Strong  v.  Strong,  6  W.  R.  455. 

On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or  more  Abstracts  on 
lots  held  wholly  or  partly  under  the  same  title,  shall  not  have  a  '^^^  '"^  ^°*'- 
right  to  more  than  one  abstract  of  the  common  title,  except  at 
his  own  expense:  Conv.  Act,  1881,  sect.  3,  sub-s.  (7). 

The  expense  of  procuring  attested  copies  of  deeds  which  the  Attested 
vendor  retained,  was,  before  the  Conveyancing  Act,  1881,  and  ''''^''''* 
in  the  absence  of  stipulation,  borne  by  the  vendor :  Boughton  v. 
Jcivell,  15  Yes.  17G.  But  the  condition  "  the  vendor  shall  retain 
the  custody  of  the  title  deeds,  and  a  covenant  will  be  entered  into 
for  the  production  of  such  of  them  as  are  not  enrolled,  and  for 
giving  attested  or  other  copies  thereof  to  the  respective  piu-- 
chasers  at  their  expense,"  was  sufficient  to  tlirow  the  expense 
on  the  purchaser:  Cotton  v.  Scudamore,  1  K.  &  J.  321.  In  the 
absence  of  stipulation  the  expense  is  now  borne  by  the  purchaser : 
see  p.  338,  above. 
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CHAPTER  XXXV. 


FORFEITUKE   OF   THE   DEPOSIT,    AND   11ESA[>E   T5Y   Till 
VENDOR. 


(i.)  Forfeiture  of  Dcposiif. 
Forfeiture  in    In  the  absence  of  any  condition,  the  deposit  is  not  merely  a 

clbSGIlCC  01 

condition.  part  payment  of  tlie  purchase-money,  but  also  a  guarantee  that 
the  contract  shall  be  performed,  and  if  the  contract  is  not  com- 
pleted, owing  to  the  purchaser's  default,  the  deposit  is  forfeited  : 
Ex  parte  Barrel/,  10  Ch.  512,  approved  in  Uo/rc  v.  Smith, 
27  Ch.  Div.  89. 

Conditions.  The  conditions  may  be  silent  as  to  the  forfeiture  of  the  de- 

posit, or  may  simply  direct  the  deposit  to  be  forfeited  in  case  of 
the  purchaser's  default,  or  may  also  provide  for  the  payment  of 
damages.  It  is  a  question  of  construction  in  each  case  whether 
the  deposit  is  to  be  forfeited  or  not :  per  Bowen,  L.  J.,  in  Ilone 
V.  Smith,  27  Ch.  Div.  89.  ''  In  the  absence  of  any  specific 
provision,  the  question  whether  tlie  deposit  is  forfeited  dejiends 
on  the  intent  of  the  parties,  to  be  collected  from  the  whole  instru- 
ment "  :  Palmer  v.  Temple,  9  Ad.  &  E.  508,  at  p.  520. 

In  Palmer  v.  Teinph',  9  Ad.  &  E.  508,  the  sale  was  expressed 
to  be  made  in  consideration  of  300/.  paid  "  by  way  of  deposit 
and  in  part  of  "  the  full  purchase-money,  and  contained  a  dis- 
tinct clause  providing  that  in  case  of  non-completion  the  party 
in  default  should  pay  the  other  1,000/.  as  liquidated  damages. 
The  purchaser  made  default.  It  was  held  that  tlie  deposit  of 
300/.  was  not  forfeited,  since  the  clause  as  to  the  1,000/.  showed 
it  was  the  intention  of  the  parties  to  give  the  vendor  1,000/.,  and 
no  more,  by  way  of  damages  for  the  purchaser's  default.  That 
decision,  as  Cotton,  L.  J.,  says  in  Hoire  v.  Smith,  27  Ch.  Div.  89, 
turned  on  the  express  terms  of  the  proviso. 
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In  Howe  V.  Smith,  27  Cli.  Div.  89,  the  purchaser  paid  500/. 
"  as  a  deposit  and  in  part  payment  of  the  purchase-money,"  and 
the  agreement  stipulated  that  in  case  of  the  purchaser's  default 
the  vendor  should  be  at  liberty  to  resell  and  recover  the  defi- 
ciency on  the  second  sale  and  expenses  as  liquidated  damages. 
The  vendor  resold  at  the  same  price.  It  was  held  that  the 
purchaser  could  not  recover  the  deposit. 

The  deposit  is  never  regarded  as  a  penalty  or  relieved  against.  Deposit  not 
"  The    claim    to    the  dej)Osit  as  forfeited  is  not  a   claim   to  a  ^' 

penalty,  but  a  claim  to  damages  for  breach  of  the  agreement, 
which  the  parties  have  settled  at  a  fixed  sum"  :  per  Pollock,  B., 
in  CoIUns  v.  Sthmou,  11  U.  B.  D.  142. 

But  a  deposit  differs  from  a  sum  agreed  to  be  paid  as  "  liqui- 
dated damages,"  because  it  is  forfeited,  even  where  the  Court 
would  construe  the  words  "■  liquidated  damages  "  as  a  penalty 
and  relieve  against  them  :    WalUs  v.  Smith,  21  Ch.  Div.  243. 

In  Hinton  v.  Sparkcs,  L.  E.  3  C.  P.  161,  there  was  a  stipula- 
tion that,  if  the  purchaser  failed  to  complete,  the  deposit  of  50/. 
should  be  "  forfeited  in  part  of  the  following  damages,"  which 
included  a  sum  of  50/.,  described  as  "  agreed  upon  to  be  the 
damages  ascertained  and  fixed  on  the  breach  hereof."  The 
purchaser  made  default.  It  was  held  that  though  the  sum  of 
50/.  "■  liquidated  damages  "  might  be  treated  as  a  penalty  and 
therefore  relieved  against,  yet  the  50/.  "  dejiosit "  was  forfeited 
in  full,  even  though  the  vendor  had  not  sustained  so  mucli 
damage. 

Except  where  the  money  is  not  paid  or  deposited,  see  p.  347,  Name  "de- 
it  is  not  necessary  to  call  it  a  "•  deposit  "  in  the  contract.  If  a  sum  necessary 
styled  "  liquidated  damages  "  is  actually  deposited,  i.e.,  placed 
in  the  hands  of  the  vendor  or  of  a  third  party  to  abide  the 
event,  it  is  a  deposit,  and  liable  to  forfeiture  as  such,  even 
though  as  "  liquidated  damages  "  it  might  have  been  treated  as 
a  penalty  :  see  pp.  351  to  353,  on  the  construction  of  the  words 
"  liquidated  damages." 

In  the  absence  of  agreement  as  to  the  forfeiture  of  the  deposit,  Purchaser's 
the  deposit  is  not  forfeited  unless  the  purchaser's  default  is  an  amount  to 
actual  or  constructive  repudiation  of  the  contract.     "  I  do  not  i"'^'P'i*ii'>'tiou. 
say  that  in  all  eases  where  this  Court  would  refuse  specific  per- 
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formance  the  vendor  ought  to  he  entitled  to  retain  the  deposit. 
.  .  .  In  order  to  enahle  the  vendor  so  to  act,  in  my  opinion, 
there  must  he  acts  on  the  part  of  the  purchaser  which  not 
only  amount  to  delay  sufficient  to  deprive  him  of  the  equitable 
remedy  of  specific  performance,  but  which  would  make  his  con- 
duct amount  to  a  repudiation  on  his  part  of  the  contract  "  :  per 
Cotton,  L.  J.,  in  Iloire  v.  Smif/i,  27  Ch.  Div.  at  p.  95. 

Protracted  Protracted  delay  in  paying  the  purchase-money,  in  the  face  of 

delay. 

the  urgency  of  the  vendor  to  complete,  may  amount  to  "  con- 
structive "  repudiation.  In  Howe  v.  Smith,  27  Ch.  Div.  89,  the 
24th  of  April  was  the  day  fixed  by  the  agreement  for  com- 
pletion ;  but  the  vendor's  solicitor,  by  a  letter  written  at  the 
same  time  as  the  agreement,  agreed  that  the  clause  of  resale 
should  not  be  put  in  force  till  six  weeks  after  the  24th  of  April. 
After  vainly  pressing  for  completion,  the  vendor,  on  the  20th 
of  June,  agreed  to  give  a  month's  time,  the  purchaser  paying 
certain  costs.  The  month  expired  without  the  purchaser  j^aying 
the  purchase-money.  It  was  held  that  the  vendor  was  justified 
in  treating  the  purchaser  as  making  default  and  in  himself 
rescinding  the  contract,  and  that  the  deposit  was  forfeited. 

Protestations.  The  protestations  of  the  purchaser,  that  he  desires  to  com- 
plete, are  of  no  avail  if  his  delay  is  so  protracted  as  to  amount  to 
"  constructive  "  repudiation :  Hou-c  v.  Smith,  27  Ch.  Div.  89. 

Vendor's  Jf  the  purchaser  repudiates  the  contract  on  the  ground  that 

the  vendor's  title  is  defective,  the  question  arises,  "Was  this  the 
purchaser's  default,  or  was  it  not  rather  the  vendor's  ?  But  for 
the  doubt  caused  by  Bent  v.  Hamamt,  12  Ch.  Div.  1  (see  below), 
it  might  be  laid  down  that  where  the  vendor's  title  has  been 
proved  or  admitted  to  be  bad  the  purchaser,  on  discovering  the 
defect,  is  entitled  to  recover  his  deposit,  unless  the  contract 
contains  some  condition  which  binds  him  to  complete  notwith- 
standing the  defect  in  the  title.  But  for  that  decision,  it  might 
also  be  laid  down  that  even  the  express  stipulation,  "  if  the  pur- 
chaser fails  to  comply  with  these  conditions  the  deposit  shall  be 
forfeited  to  the  vendor,"  must  be  construed  as  referring  to  the 
purchaser's  failure  to  complete  where  the  Coiui  would  have 
compelled  him  to  complete. 

Condition  Failure  to  comply  with  the  condition  binding  the  purchaser 
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to  send  in  his  requisitions  and  objections  within  a  given  time  as  to  requi- 
has  been  held  to  be  not  such  a  default  on  the  purchaser's  part 
as  to  entitle  the  vendor  to  forfeit  the  deposit,  if  the  vendor  has 
no  title  at  all.  The  result  of  not  complying  with  such  a  con- 
dition is  merely  that  the  purchaser  cannot  send  in  any  more 
requisitions,  not  that  he  is  bound  to  take  a  title  which  he  shows 
to  be  clearly  bad.  In  such  a  case  it  is  the  vendor  and  not  the 
purchaser  who  is  in  default,  and  the  deposit  can  be  recovered 
by  the  purchaser  notwithstanding  the  condition  for  its  for- 
feiture "  in  case  the  purchaser  fails  to  comply  with  these  con- 
ditions :  "    IFauf  V.  Stal/ibirm,  L.  E.  8  Exch.  175. 

On  the  other  hand,  the  refusal  of  the  purchaser  to  admit  that  Refusal  to 
which  he  was  bound  by  the  conditions  to  admit  has  been  held  sions  prodded 
to  be  such  default  on  his  part  as  to  entitle  the  vendor  to  a  for-  ciitions^°^' 
feiture  of  the  deposit,  even  though  that  which  the  condition 
bound  the  purchaser  to  admit  was  not  true,  and  the  vendor's 
title  was  consequently  defective  :  Best  v.  Hamand,  12  Ch.  Div.  1, 
the  Court  of  Appeal  reversing  Hall,  V.-C.  That  was  a  sale 
of  land  which  the  vendor  had  purchased  from  a  railway  com- 
pany as  surplus  land.  There  was  a  condition  binding  the  pur- 
chaser to  "  assume  and  admit  that  everything  (if  anything  were 
necessary)  was  done  by  the  company  to  enable  them  to  sell  the 
land  as  surj)lus  land."  The  purchaser  refused  to  complete,  on 
the  ground  that  the  adjoining  owners  had  not  waived  their 
right  to  pre-emption.  The  purchaser  brought  an  action  for  the 
deposit,  and  the  vendor  subsequently  rescinded  and  sold  to  one 
of  the  adjoining  owners.  It  was  held  that  the  purchaser  had 
broken  the  contract  by  refusing  to  admit  that  which  he  had 
agreed  to  admit,  and  was  not  entitled  to  recover  the  deposit. 

In  that  case  nothing  was  said  in  any  of  the  judgments  as  to  Bona  fides 
whether  the  vendor  lawir  that  there  had  been  no  offer  made  to  °  ^^^  °^' 
the  adjoining  owners ;  but  it  was  stated  in  the  argument  (re- 
port, p.  8)  that  the  vendor  did  know.  Lord  Justice  Fry  (Sp. 
Perf.  p.  559)  thinks  the  vendor  must  have  known,  judging 
from  the  abstract  and  replies  to  requisitions ;  but  it  is  pos- 
sible that  at  the  time  of  the  contract  the  vendor  did  not  know. 
If  he  did,  then,  of  course,  the  condition  was  bad,  as  wanting  in 
hona  f'Jfs,  and,  on  the  principle  of  Re  Broii.^frr,  12  Ch.  D.  1-31, 
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ought  not  to  have  been  enforced.  Lord  Justice  Fry  [uhi  nup.) 
suggests  that  tlio  condition  might  properly  he  enforced  to  the 
extent  of  disentitling  the  purchaser  to  sue  for  tlie  repayment  of 
his  dejiosit.  Tliis  may  be  doubted.  It  is  difficult  to  imagine 
any  principle  which  would  justify  the  Court  in  disregarding  an 
express  stipulation  on  the  ground  of  unfairness,  to  the  extent 
of  ^elie^•ing  the  purchaser  from  his  liabilit}^  to  complete,  and 
yet  would  not  justify  the  Court  in  disregarding  the  same  stipu- 
lation to  the  extent  of  relieving  him  from  the  forfeiture  of  the 
deposit. 

Even  apart  from  the  question  whether  the  vendor  knew  the 
facts,  it  may  be  doubted  whether  the  deposit  ought  to  have  been 
forfeited,  since  the  vendor  had  no  title  to  the  property.  The 
princij)le  underlying  Want  v.  Sfa/librass,  L.  11.  8  Ex.  175, 
though  not  laid  down  there  in  express  terms,  is  that  the  con- 
dition for  the  forfeiture  of  the  deposit  cannot  be  enforced  if  the 
vendor  has  no  title  at  all.  If  the  condition  binding  the  purchaser 
to  admit  that  the  company  had  done  everything  necessary  to 
enable  them  to  sell  was  sufficient  to  force  the  purchaser  to  lose 
his  deposit,  it  was  sufficient  to  force  him  to  complete.  The 
condition  for  the  forfeiture  of  the  deposit  "  in  case  the  purchaser 
does  not  comply  with  these  conditions,"  means  that  the  deposit 
shall  be  forfeited  if  the  purchaser  does  not  pay  his  purchase- 
money  in  cases  w^here  the  purchaser  is  bound  to  do  so,  not  that 
the  deposit  is  to  be  forfeited  if  the  purchaser  refuses  to  complete 
on  grounds  which  the  Court  would  hold  sufficient  justification 
for  such  refusal. 

If  the  condition  says  that  the  deposit  shall  be  forfeited  if  the 
purchaser  fails  to  complete  within  a  specified  time,  the  Court 
relieves  against  the  condition  unless  time  is  of  the  essence  of  the 
contract  :  Leiuion  v.  JVapprr,  2  »Sch.  &  Lef.  682,  at  p.  684 ;  and 
see  above,  p.  274. 

If  the  contract  has  once  been  put  an  end  to  in  consequence  of 
the  purchaser's  default,  the  deposit  is  forfeited  for  good,  not- 
withstanding the  subsequent  discovery  of  a  defect  in  the  vendor's 
title  which  would  have  enabled  the  purchaser  to  rescind  and 
recover  his  deposit.  In  Sopcr  v.  Aniohl,  37  Ch.  Div.  96,  after 
the  title  had  been  accepted  ami  the  conveyance  approved,  the 
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purchaser,  being  unable  to  find  the  residue  of  the  purchase- 
money  at  the  date  of  completion,  abandoned  the  contract.  The 
vendor,  in  pursuance  of  the  power  given  him  by  the  conditions 
of  sale,  put  the  property  up  for  sale,  and  upon  the  resale  a  defect 
in  the  title,  which  the  defaulting  purchaser  had  overlooked,  was 
discovered,  and  the  contract  for  resale  rescinded.  The  purchaser 
on  the  first  sale  then  claimed  a  return  of  his  deposit,  on  the 
ground  that,  as  the  vendor  had  no  title  to  the  property,  the 
contract  was  entered  into  under  a  "  common  mistake."  It  was 
held  that  the  vendor  was  entitled  to  retain  the  deposit. 

The  trustee  in  bankruptcy  of  the  purchaser,  if  he  repudiates  Banki-upt 
the  contract,  has  no  right  to  a  return  of  the  deposit :  Deprce  v. 
Bidborough,  4  Giff.  479. 

A  resale  by  the  vendor  does  not  entitle  the  purchaser  to  a  Resale  by 
return  of  the  deposit,  even  though  the  vendor  succeeds  in  obtain- 
ing the  same  price  {Roive  v.  Smith,  27  Ch.  Div.  89)  ;  or  even,  it 
is  conceived,  though  he  resells  at  an  advance.  See  below, 
p.  350.  On  the  right  of  the  purchaser  to  have  the  forfeited 
deposit  set  o£E  against  the  damages  payable  by  him  to  the 
vendor,  see  p.  349  below. 

A  sum  agreed  to  be  paid  as  a  "deposit"  is,  it  would  seem,  "Deposit" 
like  a  sum  actually  deposited,  liable  to  forfeiture  in  case  of  the  deposited, 
purchaser's  default.  The  fact  that  the  deposit  was  not  actually 
j)aid  does  not  make  it  any  the  less  a  deposit.  Willes,  J.,  in 
Hinton  v.  Sparkcs,  L.  R.  3  C.  P.  161,  at  p.  166,  says,  "  The  only 
other  question  is  whether  the  vendor  is  to  be  in  any  worse  posi- 
tion because  the  deposit  was  not  paid  down  at  the  time.  I  cannot 
see  why  the  rights  of  the  vendor  should  be  affected  by  the  pur- 
chaser's having  committed  two  breaches  of  contract  instead  of 
one."  In  that  case  the  purchaser  gave  an  I  0  U  for  the 
amount  of  the  deposit,  and  so  was  considered  as  having  actually 
paid  the  deposit ;  and  the  vendor  was  held  to  be  entitled  to 
recover  the  amount  of  the  I  0  U  in  full,  although  such 
amount  exceeded  the  damages  he  had  sustained.  It  would  seem 
from  Wallis  v.  Smith,  21  Ch.  Div.  243,  see  per  Jessel,  M.E.,  at 
p.  255,  that  the  agreement  to  pay  a  certain  sum  as  deposit  into 
a  bank  in  the  joint  names  of  the  vendor  and  purchaser  makes 
that  sum  a  deposit  whether  it  is  actually  paid  or  not. 
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Contract  not        If  the  Contract  itself  is  not   binding  on  the  purchaser  the 

binding^. 

deposit  may  be  recovered  (but  without  interest),  unless  he  has 
gone  on  with  the  sale  and  put  the  vendor  to  some  expense. 
Thus,  where  there  was  only  a  parol  contract  the  purchaser  was 
allowed  to  recover  his  deposit :  Cnsson  v.  liobcrfs,  31  Beav.  G13, 
questioned  in  T//o)na.s  v.  Broioi,  1  Q.  B.  J).  714, 

Where  on  receipt  of  the  deposit  the  vendor  signed  a  memo- 
randum in  the  following  form  : — "Received  of  A.  the  sum  of 
£80,  being  the  deposit  on  account  of  £800,  the  purchase-money 
for  the  "Wheatsheaf  Tavern,  the  contract  for  which  is  now 
being  prepared,  to  be  signed  by  the  vendor  and  purchaser  when 
completed  and  ready  for  signature,"  and  the  purchaser  refused 
to  sign  the  contract  when  tendered  him,  as  it  contained  what 
the  Court  held  to  be  unreasonable  terms,  the  purchaser  was 
allowed  to  recover  his  deposit  without  interest,  the  vendor  having 
in  the  meantime  resold  the  property  :  Moeacr  v.  JFid-er,  L.  E. 
6  C.  P.  120. 
Waiver  in  Although  the  contract  is  verbal  merely,  or  the  written  agree- 

contracr^  ment  does  not  (owing  to  an  insufficient  mention  of  the  vendor) 
satisfy  the  Statute  of  Frauds,  the  purchaser  cannot  recover  his 
deposit  after  he  has  received  the  abstract  and  sent  in  requisitions : 
Semble,  T/iomas  v.  Broicii,  1  Q.  B.  D.  714. 


(ii.)  llcsalc  by  Vendor  and  rccovcrij  of  Damages. 
Resale.  In  the  absence  of  any  condition  the  vendor  is,  upon  the  pur- 

chaser's default,  entitled  to  resell  and  to  recover  the  deficiency 
of  price  on  such  resale  as  damages  against  the  purchaser :  Nohio 
V.  EdicanJes,  5  Ch.  D.  378,  Bacon,  V.-C,  observing  that  the 
remarks  of  Lord  St.  Leonards  (V.  &  P.  p.  39),  were  not  equiva- 
lent to  a  denial  of  this  right,  but  only  a  caution.  "  Under 
ordinary  circumstances,  where  the  purchaser  fails  to  complete, 
without  any  default  on  the  part  of  the  vendor,  the  latter  is 
entitled  to  recover  all  the  expenses  he  has  incurred  in  preparing 
for  the  sale,  and  also  the  loss  incm-red  upon  a  resale,  that  is,  the 
difference  in  price,  if  any  "  :  per  Brett,  J.,  in  E-^^scx  v.  Daniell,  L. 
P.  10  C.  P.  at  p.  ool.  The  vendor  who  has  resold  is  not 
entitled  to  sue  the  defaulting  purchaser  for  the  original  purchase- 
money  in  full :  Lamond  v.  DavaU,  0  Q.  B.  1030. 
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The  vendor's  light  to  damages  is  not  necessarily  satisfied  by  Damages, 
the  forfeiture  of  the  dej)Osit.  "  A  purchaser  has  no  right  to  say 
that  he  will  put  an  end  to  the  agreement  forfeiting  his  deposit" : 
per  Lord  Eldon  in  Crutcldcij  v.  Jeniingltam,  2  Mer.  502,  506. 
In  that  case  the  purchaser  had  admitted  the  title  and  taken 
possession.  The  earlier  case  of  San'Ic  v.  Savih',  1  P.  W.  745, 
deciding  that  the  purchaser  might  elect  to  forfeit  his  deposit, 
must  he  considered  as  overruled. 

Even  a  stipulation  that  the  deposit  "shall  be  forfeited  as  "Liquidated 
liquidated  damages"  has  been  held  not  to  bar  the  vendor's  right  '  °  " 
to  full  damages,  if  he  can  prove  that  he  has  suffered  damage 
beyond  the  amount  of  the  deposit :  Ice///  v.  Grcir,  0  N.  &  M. 
467.  But  this  decision  may  well  be  doubted,  since,  in  Lea  v. 
W/ntaJicr,  L.  E.  8  C.  P.  70,  where  the  contract  contained  a 
stipulation  that  either  party  failing  to  complete  should  for- 
feit to  the  other  his  deposit  money  (already  paid  to  a  third 
party)  "•  as  and  for  liquidated  damages,"  the  purchaser  was  held 
not  entitled  to  any  damages  bej^ond  the  deposit.  It  is  difficult 
to  understand  how  the  same  words  should  be  construed  dif- 
ferently, according  as  it  is  the  vendor  or  the  piu-chaser  who  is 
suing  ;  if  anything,  it  would  be  expected  that  they  should  be 
construed  more  strictly  against  the  vendor.  The  raiio  decidendi 
in  Icelij  V.  Grew  was  the  very  narrow  interpretation  which  the 
Court  put  upon  the  words  "  if  the  purchaser  shall  neglect  or  fail 
to  compl}^  with  (ouj  of  the  above  conditions,''^  which  were  held  to 
import  only  a  partial  failure  on  the  purchaser's  part,  and  not  a 
repudiation  of  the  whole  contract.  This  construction  seems  a 
most  unreasonable  one. 

In  ascertaining  the  deficiency  on  a  resale  under  the  condition  Amount  of 
credit  must  be  given  for  the  deposit :  Ockenden  v.  Henli/,  E.  B.  retaS'"''^  °'' 
&  E.  485.  The  deposit  is  in  its  nature  a  part  payment  of  the 
pm-chase-money,  and,  if  the  first  sale  had  gone  on,  the  vendor 
could  not  have  claimed  as  purchase-money  more  than  the  re- 
mainder of  the  purchase-money  after  deducting  the  deposit. 
By  the  purchaser's  default  he  has  lost,  not  the  full  purchase- 
money,  but  the  balance  after  deducting  the  deposit.  The  defi- 
ciency on  a  second  sale  is,  therefore,  the  difference  between  that 
balance  which  he  would  have  received  if  tlie  purchaser  had  com- 
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No  resale. 


Profit  on 
resale. 


Deposit 
forfeited 
thoiiirh  no 
loss  on 
resale. 


"  Liquidated 
damages." 


Penalty  or 


pleteil  and  llie  prlco  received  at  the  second  sale,  (hltiidi n  v. 
Iloilif  is  approved  in  Esmw  v.  Dcniw/},  L.  1{.  10  C.  P.  at  p.  554, 
and  Iloirr  v.  SiiiU/i,  27  Ch.  Div.  at  p.  105. 

The  vendor's  right  to  damages  for  the  expenses  of  and  inci- 
dental to  the  sale  which  the  purchaser's  default  has  rendered 
abortive  is  cumulative  to  his  right  to  the  forfeiture  of  the  de- 
posit, if  the  vendor  makes  no  attempt  to  resell :  Esscr  v.  DanicU, 
L.  E.  10  C.  r.  538. 

If  the  purchaser  has  made  default  and  the  vendor  has  resold 
and  obtained  a  higher  price,  the  purchaser  cannot  call  for  an 
account  of  the  surplus :  per  Lord  Eldon,  in  Ex  parte  Iluiifer, 
6  Yes.  94,  at  p.  97. 

If  tho  vendor  has  resold  at  the  same  price  (or  even  it  is  con- 
ceived if  he  has  resold  at  a  higher  price)  the  deposit  is  none  the 
less  forfeited :  Ilowe  v.  Smith,  27  Ch.  Div.  89.  According  to 
Fry,  L.  J.,  ibid.  p.  105,  the  defaidt  of  the  purchaser  "  affords 
tlie  vendor  an  alternative  remedy,  so  that  he  may  either  afTirm 
the  contract  and  sell  under  this  clause,  or  rescind  the  contract 
and  sell  under  his  absolute  title.  If  he  act  under  the  clause,  he 
must  bring  the  deposit  into  account  in  his  claim  for  the 
deficiency  ;  if  he  sell  as  owner,  he  may  retain  the  deposit  but 
loses  his  claim  for  the  deficiency  under  the  clause  in  question." 
The  option  so  given  to  the  vendor  is  not,  however,  it  is  con- 
ceived, one  which  he  must  openly  adopt  before  his  resale :  in 
other  words,  he  may  await  the  result  of  the  resale  before  he 
makes  up  his  mind  whether  he  is  selling  under  the  power  of 
resale  given  him  by  the  condition  or  under  his  power  to  sell  as 
absolute  owner,  treating  the  contract  as  repudiated  by  the  pur- 
chaser. It  might  be  suggested  that  the  distinction  made  by 
Fry,  L.  J.,  does  not  exist,  because  the  vendor,  even  if  selling 
under  the  condition,  is  selling  as  on  a  repudiation  of  the  con- 
tract by  the  purchaser,  and  the  condition  merely  expresses  the 
power  of  resale  which  exists  independently  of  the  condition. 

The  condition  enabling  the  vendor  to  resell  usually  provides 
that  the  vendor  shall  be  entitled  to  recover  any  deficiency  on  a 
resale  as  well  as  the  expenses  of  the  original  sale  "  as  and  for 
liquidated  damages." 

Sometimes  otlier  matters  are  mixed  up  in  the  same  condition 
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SO  that  there  results  a  doubt  whotlier  the  words  "liquidated  liiiuidatod 
damages "  are  to  he  construed  literally.  The  following  rules 
may  be  laid  down  for  the  construction  of  tlie  words  "  liquidated 
damages,"  with  this  caution,  that  the  present  tendency  of  the 
Courts  is  to  hold  men  to  their  bargains  aud  take  them  to  mean 
■what  they  have  expressly  written  in  their  contracts. 

1 .  Where  the  sum  is  to  be  paid  for  breach  of  stipulations,  all  For  pajonent 
or  some  of  which  are  or  one  of  which  is  for  the  payment  of  a 

sum  of  money  of  less  amount  than  the  sum  contracted  to  be 
paid  as  "  liquidated  damages,"  the  sum  will  be  treated  as  a 
penalty,  notwithstanding  that  it  is  called  liquidated  damages. 
See  8  &  9  Will.  3,  c.  11,  s.  8,  and  the  remarks  of  Bramwell, 
J.  A.,  in  Re  Nciniiai/,  4  Ch.  Div.  724.  The  Court  will  not 
sever  the  stipulations :  Kemhie  v.  Farrcn,  6  Bing.  141,  and 
remarks  on  that  case  in  lie  Ncirijian,  4  Ch.  Div.  724. 

In  one  case  the  contract  contained  a  stipulation  that  5,000/. 
deposit  should  be  paid,  500/.,  part  thereof,  to  be  paid  on  the 
execution  of  the  contract,  and  a  stipulation  that  if  the  pur- 
chaser should  commit  a  substantial  breach  of  the  contract  tlie 
deposit  of  5,000/.  should  be  forfeited,  and  if  it  had  not  already 
been  paid  5,000/.  should  be  paid  as  licpiidated  damages.  The 
sum  of  500/.,  part  of  the  deposit,  was  not  paid,  and  the  pur- 
chaser failed  to  carry  out  the  contract.  It  was  held  that  the 
non-jDayment  of  the  500/.  was  not  a  breach  for  which  the  5,000/. 
was  to  be  paid  as  liquidated  damages,  because  the  parties  to  the 
contract  did  not  contemplate  its  non-payment,  and  therefore  the 
rule  as  to  relief  being  given  against  "  liquidated  damages  "  for 
the  breach  of  various  stij)ulations,  one  of  which  is  the  payment 
of  a  less  sum,  did  not  apply  :    Wallis  v.  Smith,  21  Ch.  Div.  243. 

2.  Where  a  large  sum  is  to  be  paid  for  the  breach  of  one  or  For  trivial 
more  stipulations  (none  of  which  is  the  pajTiient  of  a  less  sum    ^^^^  ^' 
of  money) ,  and  it  is  clear  to  the  Court  that  the  amount  of  actual 
damage  in  the  case  of  a  breach  of  one  of  such  stipulations  must 

of  necessity,  or  will  in  all  probability,  be  small,  it  seems  that 
the  sum  will  be  treated  as  a  penalty,  even  though  it  is  called 
liquidated  damages.  There  are  conflicting  dicta  on  this  point. 
In  Bctts  V.  Lurch,  4  H.  &  N.  506 ;  K<'mt)Ie  v.  Farrcn,  6  Bing. 
141,  and  Walti^  v.  Smith,  21  Ch.  Div.  243,  it  was  thought  that 
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the  Sinn  would  be  treated  as  a  penalty :  but  as  Jessel,  M.  11.,  at 
p.  257  of  that  ease,  and  Cotton,  L.  J.,  at  y>.  270,  pointed  out, 
the  matter  is  still  open  to  discussion.  On  the  other  hand,  in 
livilh/  V.  Jones,  1  Bin(^.  ^{02,  where  there  were  several  stipula- 
tions, and  the  contract  jirovidcd  that  "either  of  them"  (tlie 
contracting  parties)  "  not  fulfilling  all  and  every  part,  the  party 
not  fulfilling  shall  pay  to  the  other  the  sum  of  500/.  hereby 
settled  and  fixed  as  liquidated  damages,"  it  was  held  that  the 
sum  of  500/.  was  not  a  penalty.  There  seems  to  be  no  reason 
in  principle  why  the  Court  shouhl  not  in  construing  the  con- 
dition referred  to  in  rule  2  limit  the  payment  of  the  sum  fixed 
as  "  liquidated  damages  "  to  a  breach  of  the  main  agreement, 
which  is  jirobably  the  intti'ntion  of  the  parties.  In  Rcillij  v. 
Jonen  it  might  have  been  thought  that  the  language  of  the  con- 
tract negatived  the  presum])tion  that  liquidated  damages  were 
to  be  2»a.id  only  in  the  event  of  a  substantial  breach,  and  that 
the  case  stood  apart  from  any  rule  a])plicable  to  ordinary  cases. 
The  decision  is  open  to  grave  doubt,  but  is  ajtproved  of  in  Lea 
v.  Wliitakcr,  L.  E.  8  C.  P.  70,  at  p.  76,  on  the  ground  that  the 
damages  were  really  payable  on  a  breach  of  the  main  object  of 
the  agreement. 

T\^iere  the  sum  fixed  as  liquidated  damages  for  the  breach  of 
a  contract,  containing  stipulations  of  varj' ing  irai^ortance,  is  only 
payable  if  the  purchaser  commits  a  "  substantial  breach,"  the 
Court  will  construe  "  liquidated  damages "  literally:  WaUinx. 
Smith,  21  Ch.  Div.  243. 
For  iinascer-  3.  "\\liere  the  sum  is  to  be  paid  for  a  breach  of  several  stipula- 
damagcs.  tions  of  different  degrees  of  importance,  and  the  damage  for  the 
breach  of  each  stipulation  is  unascertainable,  or  not  readily 
ascertainable,  and  would  in  all  probability  not  be  insignificant 
compared  with  the  sum  fixed,  the  Court  will  treat  the  sum  as  liqui- 
dated damages  and  not  a  penalty :  Wallis  v.  Smith,  21  Ch.  Div.  243. 
There  is  a  dictum  of  Lord  Coleridge  to  the  contrary,  in  Magee  v. 
Lavcll,  L.  E.  9  C.  P.  107,  which  is  approved  by  Lord  Bramwell  in 
Re  Kcivman,  4  Ch.  Div.  724  ;  but  this  dictum  was  dissented  from 
in  JFa/lisY.  Smith,  by  Jessel,  M.  P.,  who  says  that  the  dictum  is 
opposed  to  what  Tindal,  C.  J.,  says  in  Ke/ntjle  v.  Farreii,  6  Bing. 
141. 
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Where  the  sum  styled  "  liquidated  damages  "  is  placed  in  the  Sums  de- 
hands  of  the  vendor  or  of  a  third  party  to  abide  the  event,  this  is 
a  deposit  and  not  a  penalty,  and  the  Com-t  will  not  relieve  against 
the  forfeiture  of  the  deposit :  see  p.  343. 

Trustees  who  neglect  to  enforce  the  condition  as  to  re-selling  Trustees  not 

_  ,  enforcing  the 

and  recovering  the  deficiency  from  the  defaulting  purchaser,  are  condition. 
not  necessarily  guilty  of  a  breach  of  trust :   Thomson  v.  Christie, 
1  Macq.  236. 

If  under  the  condition  for  forfeiture  of  the  deposit  the  vendor  Procedure. 
in  an  action  for  specific  performance  claims  alternatively  by  his 
writ  a  declaration  that  he  is  entitled  to  forfeit  the  deposit,  the 
Court  will,  on  his  election,  make  the  declaration,  the  plaintiff 
paying  the  costs  of  the  action  :  Kingdon  v.  Kirk,  37  Ch.  D.  141. 
The  alternative  claim  must  appear  in  the  writ,  it  is  not  sufficient 
to  insert  it  in  the  statement  of  claim  :  Ibid. 


W.  A  A 
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CHAPTER  XXXVI. 


SALE  IN  LOTS. 


Timber. 


Easements. 


Covenants  in 
lease. 


A  DECLARATION  appended  to  certain  lots  that  the  timber  is  to 
be  i^aid  for  implies  that  the  timber  on  the  other  lots  is  not  to  be 
i:iaid  for,  and  this  implication  is  not  removed  by  a  condition  in 
general  terms  that  the  timber  is  to  be  paid  for  at  a  valuation  : 
Higyimon  v.  Clowes,  15  Ves.  516. 

On  a  sale  of  land  in  lots  which  had  formerly  been  held  by 
different  tenants,  with  a  licence  for  the  tenant  of  lot  5  to  have 
a  supply  of  water  from  lot  6,  a  condition  that  "  each  lot  is  sold 
subject  to  the  rights  of  way  and  water  and  other  easements  (if 
any)  subsisting  thereon,"  was  held  not  to  entitle  the  vendor  to 
reserve,  in  the  conveyance  to  the  purchaser  of  lot  6,  a  right  of 
water  in  favour  of  the  piu'chaser  of  lot  5  :  Russell  v.  Havfovd, 
2  Ecp  507.  That  would  have  been  creating  a  new  easement, 
which  is  not  what  the  condition  contemplated :  see  Daniel  v. 
Anderson,  31  L.  J.  Ch.  610.  For  easements  to  be  implied  from 
the  sale  plan,  see  above,  p.  95. 

On  a  sale  in  two  lots  of  property  held  under  one  lease 
containing  special  covenants,  the  conditions  j)rovided  for  appor- 
tionment of  the  rent,  but  not  for  the  protection  of  each  purchaser 
against  the  non-perfonnance  by  the  other  of  the  special  cove- 
nants, except  by  stipulating  that  each  piux-haser  should  execute 
a  bond  for  1,000/.  to  the  vendor  to  indemnify  him  against  the 
rent  and  covenants.  The  i:)mx'haser  of  one  of  the  lots  objected 
to  complete,  on  the  ground  that  he  might  lose  the  property 
tlirough  the  default  of  the  other.  He  had  inspected  the  lease 
at  the  sale,  and  was  therefore  held  to  be  aifected  witli  notice  of 
the  covenants,  and  bound  to  eomj)lete  :  Paterson  v.  Long,  6 
Beav.  590. 
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The  condition  ''  the  estates  are  subject  to  the  paj^ment  of  120/.  Annual 

payments. 

a  year  to  the  ciu'ate  of  N.,  but  the  same,  and  the  perpetual 
annual  payment  of  20/.  to  the  hospital  of  C,  are  in  future  to  be 
charged  upon  and  paid  by  the  purchaser  of  lot  1  only,"  does 
not  give  the  pm-chasers  a  right  to  have  their  lots  absolutely 
exonerated  fi'om  these  payments,  but  only  a  right  to  an  in- 
demnity by  the  pm-chaser  of  lot  1  :  Cammajor  v.  Strode^  2 
Swanst.  347. 

Eestrictions  mentioned  in  conditions  on  a  sale  in  lots  may  be  Restrictions. 
meant  by  the  vendor,  and  understood  by  the  purchasers,  either 
as  for  the  benefit  of  the  vendor  only,  or  of  the  purchasers  infer 
se.  It  is  a  question  of  fact  in  each  case,  and  if  the  intention 
and  undertaking  are  clear,  the  piu'chasers  can  enforce  the  re- 
strictions against  each  other.  If  there  is  a  general  building 
scheme,  the  inference  is  clear  that  the  piu-chasers  are  to  be 
entitled  to  the  benefit.  But  even  apart  from  the  general 
building  scheme,  if  the  vendor  retains  no  portion  of  the  land 
the  inference  is  that  the  pm^chasers  were  intended  to  have  the 
benefit  of  the  restrictions  :  Nottingham,  i^c.  Co.  v.  Butler,  15 
Q.  B.  D.  261 ;  16  U.  B.  D.  778. 

On  a  sale  in  lots  subject  to  stipulations  as  to  fencing,  building, 
&c.,  there  was  a  condition  in  the  following  words  :  "  The  vendor 
reserves  the  right  of  selling  the  unsold  lots  or  any  of  them  ... 
either  subject  to  or  not  subject  to  the  stipulations  as  to  fencing 
and  other  stipulations  contained  in  the  particulars  or  these 
conditions."  Some  of  the  lots  were  not  sold.  The  Cornet  held 
that  the  unsold  lots  were  not  subject  to  the  stipulations,  and  that 
the  vendor  was  entitled  to  have  a  statement  inserted  in  the  con- 
veyances of  the  lots  sold  (or  rather,  it  would  seem,  in  the  deed 
of  covenant  which  the  purchasers  had  to  execute ;  see  p.  322, 
above)  showing  the  freedom  of  the  unsold  lots  from  the  said 
stipulations  :  Sidney  v.  Clarkson,  35  Beav.  118.  As  to  the  form 
of  the  conveyance  of  the  sold  lots,  see  above,  p.  322. 

A  condition  that  the  purchaser  of  each  lot  should  be  a  party  Purchaser 
to  the  assignments  to  the  pm'chasers  of  the  other  lots  does  not  to  other 
render  the  pm-chaser  of  one  lot  a  necessary  party  to  an  action  ^ssio^^ents. 
by  the  vendor  for  specific  performance  against  the  pui'chaser  of 
another  lot :  Pcdcrson  v.  Long,  5  Beav.  186. 

A  A  2 
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On  a  salo  of  leasoholds  in  lots  Ly  way  of  underlease  the 
purchaser  of  any  lot  may  be  requh-ed  to  covenant  to  perform 
all  the  covenants  in  the  orig-inal  lease,  so  far  as  thoy  affect  his 
lot :  Broirnr  v.  Paul,  20  L.  T.  '2-V>. 

On  a  sale  in  two  lots  there  was  a  condition  tliat  each  purchaser 
should,  in  the  deed  of  conveyance  to  him  of  his  lot,  at  liis  own 
cost  enter  into  a  covenant  with  the  vendor  and  tlie  other  pur- 
chaser restrictive  of  the  user  of  sucli  lot,  and  tliat  tlie  vendor  on 
his  part  would  (if  required  by  either  purchaser,  but  at  tlie  cost 
of  such  purchaser)  enter  into  a  similar  covenant  with  the  pur- 
chasers restrictive  of  the  user  of  other  property  not  comprised  in 
the  sale.  Lot  1  was  not  sold.  The  piu-chaser  of  lot  2  refused 
to  enter  into  any  restrictive  covenant,  on  the  ground  that  there 
was  no  piu'chaser  of  lot  1  to  covenant  with  /iini.  It  was  held 
that  the  purchaser  was  boimd  to  covenant,  as  stipulated  in  the 
conditions,  the  vendor  covenanting  in  respect  of  lot  1,  and 
therefore  binding  any  futiu-e  purchaser  of  that  lot :  JRe  MonJy 
and  Cowman,  51  L.  T.  N.  S.  721. 

"  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or 
more  lots  held  wholly  or  partly  under  the  same  title  shall  not 
have  a  right  to  more  than  one  abstract  of  the  common  title, 
except  at  his  own  expense"  :  Conv.  Act,  1881,  s.  3,  sub-s.  (7). 

Where  two  or  more  lots  are  held  wholly  or  j)artly  under  the 
same  title,  in  the  absence  of  stipulation  the  purchaser  of  the 
largest  lot  in  value  is  entitled  to  the  deeds  belonging  to  the 
common  title,  and  must  give  the  pui'chasers  of  the  other  lots 
acknowledgments  and  undertakings  (formerly  covenants  for 
production)  :  Griffiths  v.  Ilatchard,  1  K.  &  J.  17.  But  a  condi- 
tion that  the  purchaser  of  the  "  largest  lot  "  shall  be  entitled  to 
the  possession  of  tlie  title  deeds  is  construed  to  mean  the  largest 
in  superficial  area  :  Ihid. 

Where  the  purchaser  of  the  "  largest  lot"  is  by  the  conditions 
to  have  the  title  deeds,  the  purchaser  of  the  largest  single  lot 
will  have  the  title  deeds,  in  preference  to  the  purchaser  of  the 
largest  aggregate  amount  (in  area  or  value)  made  up  by  several 
lots:  Scott  V.  Jackman,  21  Beav.  110. 

Where  one  purchaser  gets  the  common  title  deeds  the  other 
purchasers  are,  in  the  absence  of  stipulation,  entitled  to  attested 
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copies  thereof  at  the  vendor's  expense,  even  where  the  expense 
would  be  very  great,  as  on  a  sale  in  144  lots  :  Dare  v.  Tucker,  6 
Ves.  460.  The  Conveyancing  Act,  1881,  s.  3,  sub-sect.  (6),  merely 
refers  to  the  case  of  the  vendor  retaining  the  title  deeds. 

On  a  sale  by  the  Com-t  under  a  condition  that  the  largest 
purchaser  shall  have  the  deeds,  and  covenant  to  produce  them  to 
the  other  jmrchasers,  the  expense  of  the  covenant  for  production 
must  be  borne  by  the  pui'chaser  requiiing  the  covenant,  and  not 
by  the  vendor  :  Stroiuj  v.  Strong,  4  Jur.  N.  S.  943. 

Where  the  vendor  agrees  to  hand  over  the  common  title  deeds  Some  lots 
to  the  purchaser  of  the  largest  lot  in  amount,  but  the  conditions 
are  silent  as  to  what  is  to  take  place  if  one  lot  is  unsold,  it  would 
seem  that  the  Vendor  and  Pm-chaser  Act,  1874,  s.  2  (5),  allow- 
ing the  vendor  to  retain  title  deeds  (see  p.  333) ,  is  excluded,  and 
the  pm'chaser  of  the  largest  lot  is  entitled  to  the  deeds :  Re 
Doherty,  15  L.  R.  Jr.  247. 
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(i.)   The  Law  applicable  to  Sales  made  before  2-^th  December,  1888. 

Trustees  and  mortgagees  are  bound  to  exercise  their  trust  or 
jiower  of  sale  in  a  provident  manner.  As  regards  a  mortgagee 
the  fiduciary  character  is  only  secondary,  the  power  of  sale 
being  given  to  him  for  his  own  benefit  to  enable  him  the  better 
to  realize  his  debt,  and  it  has  been  said  that,  in  the  absence  of 
fraud  or  collusion,  the  Court  will  not  interfere  with  a  disadvan- 
tageous sale  by  a  mortgagee  :  IFarner  v.  Jacob,  20  Ch.  D.  220. 

Interference  there  meant  probably  interference  by  injunction  : 
see  further,  p.  359,  below.  It  would  seem  from  Falkner  v.  Eq. 
Rev.  Soc.,  4  Drew,  at  j).  366,  that  the  mortgagee's  improvidence 
in  the  conduct  of  the  sale  is  sufficient  to  justify  some  interference 
by  the  Court,  whether  rescission  at  the  instance  of  the  purchaser, 
or  (qii.)  damages  to  the  mortgagor. 

Trustees  and  mortgagees  must,  on  the  one  hand,  protect  the 
title  by  special  conditions  where  necessary,  and  must,  on  the 
other  hand,  take  care  not  to  employ  imneeessary  conditions  of  a 
dejireciatory  character. 

Trustees  are  entitled  to  employ  comisel  to  draw  the  conditions 
of  sale.     See  Ex  2)arfe  Leicis,  3  M.  D.  &  D.  173. 

Unnecessary  depreciatory  conditions  are  generally  termed 
briefly  "depreciatory  conditions."  The  word  "  trustee"  in  the 
rest  of  tliis  chapter  includes  mortgagee  and  other  persons 
having  a  fiduciary  character,  and  cestui  que  trust  includes 
mortgagor. 

It  may  be  noted  here  that  a  tenant  for  life  selling  under  the 
Settled  Land  Act,  1882,  has  a  fiduciary  character  :  see  sect.  53. 
But  it  would  seem  from  sect,  54  that,  even  if  the  life  tenant  has 
used  depreciatory  conditions,  a  pm'chaser  dealing  with  him  in 
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good  faith  woiild  be  protected  against  the  persons  entitled  luider 
the  settlement,  since  that  section  precludes  them  from  objecting 
that  the  pm-chase-money  was  not  the  best  price  obtainable.  It 
is  true  that  in  Dance  v.  Ooldingham,  8  Ch.  902  (see  below, 
p.  361),  the  fact  of  the  price  being  the  best  obtainable  was  held 
to  be  irrelevant  where  dej^reciatory  conditions  have,  in  fact, 
been  used.  But  that  decision,  it  is  submitted,  rested  on  the 
implied  belief  of  the  Court  that  the  proof  as  to  the  price  was  not 
conclusive,  and  that  no  proof  could  be  conclusive  except  a  sale 
unfettered  by  depreciatory  conditions.  The  right  of  ceatuis  que 
tnist  to  object  to  a  sale  because  of  depreciatory  conditions  exists 
only  by  virtue  of  theii'  right  to  object  that  the  trustee  has  not 
sold  at  the  best  price.  If  they  are  precluded  (as  by  sect.  54,  in 
the  case  of  a  bond  fide  sale  they  are  precluded)  from  raising  the 
latter  objection,  it  would  seem  that  their  ancillary  right  of 
objecting  to  depreciatory  conditions  also  disappears. 

A   railway  comjDany  selling   surplus   land  has   no  fiduciary  Railway 
character,  and  may  employ  the  same  conditions  as  any  other 
vendor :  Re  Higgins  (^  Hitchman,  21  Ch.  D.  95. 

If  the  trustee  have  used  depreciatory  conditions  unnecessarily,  Remedy  of 
or  otherwise  sold  improperly,  the  cestui  que  trust  may,  if  the  sale  ;^.*J"/  ^'"^ 
is  completed,  recover  damages  from  the  trustee  for  the  breach 
of  trust,  or  set  the  sale  aside  as  against  the  purchaser.     In  some 
cases  where  the  sale  had  not  been  completed  the  Court  restrained 
the  sale  by  injimction ;  but  it  must  be  a  very  strong  case  to 
induce  the  Court  to  interfere  in  this  way.     In  the  case  of  a  sale  Mortgagor. 
by  the  mortgagee,  the  Court  will  not  interfere  by  injunction, 
except  upon  the  terms  of  the  mortgagor  paying  into  Court  the 
sum  sworn  by  the  mortgagee  to  be  due  [Macleod  v.  Jones,  24 
Ch.  Div.  289),  unless  the  mortgagee  is  the  solicitor  of  the  mort- 
gagor, in  which  case  the  Coui't  will  interfere  to  prevent  oppres- 
sion {Ibid.)  ;   or  unless  the  Com't  can  see   from  the  mortgage 
deed  itself  that  the  amount  sworn  to  be  due  cannot  be  due : 
Eickson  v.  DaHoic,  23  Ch.  Div.  690. 

If,  therefore,  depreciatory  conditions  have  been  used  unneces-  Remedy  of 

11J.J.       purchaser. 

saruy  the  purchaser  may  refuse  to  complete,  unless  the  trustee 
can  obtain  the  concurrence  of  the  cestui  que  trust,  on  the  ground 
that   by   employing   such   conditions   the   trustee   has  become 
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luiable  to  make  a  good  title.  Even  -where  it  is  doubtful  whether 
the  cestui  que  frusf  woidd  be  able  to  upset  the  sale,  this  doubt  is 
sufficient  to  entitle  the  purchaser  to  refuse  to  complete.  See 
Bede  v.  Oakes,  4  D.  J.  &  S.  505,  at  p.  515.  If  the  contract  is 
rescinded  at  the  purchaser's  instance,  because  of  the  depreciatory 
conditions,  the  trustee  will  not  be  entitled  to  recover  damages 
from  the  pm-cliaser,  because  the  cestui  que  trust  whom  the  trustee 
represents  is  not  injured  by  the  contract  being  broken  off  :  per 
Bowen,  L.  J.,  in  Duiui  v.  Fhod,  28  Ch.  Div.  at  p.  593. 

The  Conveyancing  Act,  1881,  s.  35,  empowers  trustees  in 
whom  is  vested  a  trust  for  sale,  or  power  of  sale,  of  any  property 
created  by  an  instrument  coming  into  operation  after  the  31st 
December,  1881  (unless  a  contrary  intention  is  expressed  in  the 
instrument  creating  the  trust  or  power),  to  sell  "  subject  to  any 
such  conditions  resi:)ectiug  title  or  evidence  of  title  or  other 
matter  as  the  tnistees  think  fit ;"  and  sect.  19  empowers  a  mort- 
gagee of  any  property,  where  the  mortgage  is  made  by  deed 
executed  after  31st  December,  1881  (unless  a  contrary  intention 
is  expressed  in  the  mortgage  deed),  to  sell  "  subject  to  such 
conditions  respecting  title  or  e\'idence  of  title  or  other  matter  as 
he  (the  mortgagee)  thinks  fit." 

Large  though  the  discretion  reposed  in  trustees  and  mort- 
gagees by  this  Act  is,  it  must  be  exercised  in  a  reasonable  and 
proper  manner :  Buiut  v.  Flood,  28  Ch.  Div.  586.  "  However 
large  may  be  the  power  of  trustees  under  theii'  trust  deed  to 
introduce  conditions  limiting  the  title,  and  other  special  condi- 
tions, which  have,  or  are  calculated  to  have,  a  depreciatory  effect 
on  the  sale,  they  are  bound  to  exercise  them  in  a  reasonable  and 
proper  manner — they  must  not  rashly  or  impro\idently  intro- 
duce a  depreciatory  condition  for  which  there  is  no  necessity  :" 
per  James,  L.  J.,  in  Dance  v.  Goldingham,  8  Ch.  902. 

The  test  of  a  depreciatory  condition  is,  "  Would  a  prudent 
and  reasonable  owner  selling  in  his  own  right  impose  such  a 
condition  ?  "  FaUoier  v.  Equitable  Eeversionary  Societij,  4  Drew, 
at  p.  355.  The  fact  that  the  condition  in  c^uestion  is  usually 
inserted  is  not  conclusive  (see  Duiui  v.  Flood,  28  Ch.  Div.  at 
pp.  592  and  593),  because  men  do  not  always  act  with  carefid- 
ness  and  prudence.     But  not  more  than  ordinary  prudence  is 
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required  ;  the  trustee  is  not  bound  to  show  that  he  has  exercised 
his  discretion  in  the  conduct  of  the  sale  in  the  manner  most 
favourable  to  the  interests  of  the  cestui  que  trust.  See  Borell  v. 
Dann,  2  Ha.  440,  at  p.  455. 

"Where  the  cestui  que  trust  attempts  to  upset  the  sale  after  the  Notice  to 
conveyance  to  the  purchaser,  the  validity  of  the  sale  appears  that  sale  is  a 
sometimes  to  be  made  to  depend  on  the  question  whether  the  ^^^^f^ 
jDurchaser  had  notice  of  the  alleged  breach  of  trust.  In  Borell 
V.  Bann,  2  Ha.  at  p.  452,  the  question  was  "  whether  circum- 
stances attending  the  sale  came  to  the  knowledge  of  the  pur- 
chaser such  as  would  have  satisfied  an  honest  man  using 
reasonable  caution  that  in  accepting  a  conveyance  from  the 
assignees  he  was  concuiTing  with  them  in  a  breach  of  trust." 
In  matters  of  title,  constructive  notice  is  sufficient,  but  in 
matters  collateral  to  the  title,  the  notice,  it  seems,  must  be 
actual,  not  constructive :  Ibid.  p.  449.  The  fact  that  the  com- 
pletion of  the  sale  was  hurried  on  by  the  purchaser  after  notice 
that  the  cestui  que  trust  intended  to  impeach  the  sale,  affords  no 
reason  for  impeaching  the  sale,  though  it  would  incline  the 
Coui't  to  scrutinize  the  circumstances  of  the  sale  with  greater 
jealousy  :  Borell  v.  Bann,  2  Ha.  at  p.  448. 

If  depreciatory  conditions  have  been  used,  the  Court  will  not  Property 
inquire  whether  the  property  has  in  fact  sold  for  less  than  its  fuu  value. 
value.  James,  L.  J.,  in  Bance  v.  GokIi)igham,  8  Ch.  902,  at 
p.  910,  says : — "  Then  it  is  said  that  this  condition  has  not 
in  effect  depreciated  the  sale,  because  it  is  shown  that  the  fiill 
value  has  been  given  for  the  property.  Upon  that  point  there 
is  a  large  amount  of  contradictory  evidence,  some  witnesses 
saying  that  more  would  have  been  given,  and  others  saying  that 
more  would  not  have  been  given,  and  that  the  full  price  was 
obtained.  That  is  precisely  the  thing  which  the  Court  cannot 
inquire  into.  The  cestuis  que  trust  have  a  right  to  have  this 
property  sold  without  anything  being  done  which  is  calculated 
to  depreciate  it;  and  whether  the  effect  which  this  condition 
was  calculated  to  produce  was  or  was  not  produced,  it  is 
impossible  for  the  Court  satisfactorily  to  determine,  because  the 
Court  cannot  know  how  many  people  were  deterred  by  such  a 
clause  as  this  from  bidding  or  attending  the  sale.     No  doubt 
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this  clause  would  absolutely  preclude  one  class  of  persons  from 
attending  the  sale,  namely,  tliat  class  of  purchasers  who  had 
trust  moneys  for  investment  in  the  piu-chase  of  land." 

So,  too,  Bowen,  L.  J.,  in  Diiini  v.  Flood,  2^  Cli.  Div.  586,  at 
J).  593  :  "  It  was  argued  tliat  the  trustees  got  a  good  price  at 
the  auction,  but  that  is  not  the  point ;  the  question  is  whether 
it  might  not  have  been  a  better  one  ?  By  showing  the  nrnnber 
of  those  who  came  to  the  auction  to  bid,  how  can  we  draw  any 
inference  as  to  tlie  number  of  those  wlio  stayed  away  ?  " 

Tlie  conditions  of  sale  implied  by  vii-tue  of  tlie  Conveyancing 
Act,  1881,  s.  3,  are  proper  conditions  for  a  trustee,  and  he  may 
sell  without  excluding  their  operation.     See  sect.  Q>Q. 

Trustees  need  not  exclude  tlie  Vendor  and  Pm-chaser  Act, 
1874,  s.  2.     See  sect.  3  of  that  Act. 

Trustees  may  sell  in  the  manner  and  subject  to  the  conditions 
mentioned  below,  unless  the  trust  deed  or  mortgage  expressly 
directs  the  contrary. 

Trustees  may  sell  in  lots.  See  Lord  Cranworth's  Act  (23  & 
2-4  Yict.  c.  145),  s.  1,  and  the  Conveyancing  Act,  1881,  ss.  19,  35. 
Where  the  trust  was  created  before  the  29th  August,  1860, 
trustees  may  sell  in  lots  if  the  auctioneer  or  other  expe- 
rienced person  recommends  that  course  :  Lewin,  p.  437 
(ed.  1885). 

Trustees  may  fix  a  reserved  bidding  :  Re  Pcytonh  Settlement^ 
30  Beav.  252.  And  it  would  seem  that  it  is  their  duty  to  do 
so :  Bramley  v.  Alt,  3  Yes.  at  p.  628  ;  and  Campbell  v.  Wal/ier, 
5  Yes.  at  p.  680. 

Trustees  may  buy  in,  if  by  the  conditions  they  reserve  the 
right  to  bid :  Lord  Cranwoi-th's  Act  (23  &  24  Yict.  c.  145), 
ss.  1,  2  ;  Conveyancing  Act,  1881,  ss.  19,  35. 

Where  the  trust  was  created  before  the  29th  August,  1860, 
trustees  who  had  fixed  no  reserve  coidd  not  buy  in  :  Tai/lor  v. 
Tahrum,  6  Sim.  281. 

Fixing  the  amount  of  the  deposit  at  less  than  10/.  per  cent., 
and  accepting  payment  of  deposit  by  cheque  in  lieu  of  cash,  are 
not  negligent  acts  on  the  part  of  a  mortgagee,  so  as  to  deprive 
liim  of  his  costs  of  an  abortive  sale :  Farrer  v.  Lacy,  31  Ch. 
Div.  42. 
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A  condition  fixing  the  deposit  at  251.  per  cent,  is  not  depre- 
ciatory :  Roberts  v.  Bozoii,  3  L.  J.  Ch.  113. 

Trustees   may  not  require  the  purchaser  to  accept  an   un-  Commence- 
necessarily  short  title :  they  may  not  cut  down  the  length  of 
title  unless  it  is  necessary  on  the  ground  of  complications  in  the 
earlier  title  or  on  the  ground  of  expense. 

In  Beck  V.  Oakes,  4  D.  J.  &  S.  513,  it  was  considered  doubtful 
whether  a  condition  that  as  to  part  of  the  jiroperty  (not  speci- 
fying that  the  part  was  only  a  small  portion  of  the  whole,  and 
not  essential  to  the  enjoyment  of  the  rest  of  the  property)  a 
seventeen  years'  title  should  be  accepted,  was  depreciatory  or  not. 

A  condition  in  a  sale  made  in  1855  that  the  abstract  of  title 
should  commence  with  a  conveyance  from  E.  B.,  dated  1840, 
who,  in  1839,  had  purchased  from  the  Board  of  Ordnance,  is 
not  depreciatory  :  Kershaw  v.  Kalow,  1  Jur.  N.  S.  974  (decided 
on  motion  for  an  injunction  to  restrain  a  sale  by  a  mortgagee). 

Trustees  selling  in  1872  gave  as  the  root  of  title  the  convey-  Title  com- 
ance  to  themselves,  dated  1858,  which  was,  so  far  as  they  were  voluntary 
concerned,  a  voluntary  deed,  and  stipulated  that  "  no  earlier  or 
other  title  should  be  called  for  or  required  except  at  the  piu*- 
chaser's  expense."  There  was  a  deed  of  1819  wliich  ought  to 
have  formed  the  root  of  title,  but  it  had  been  lost.  It  was  held, 
that  the  condition  was  dej)reciatory,  and  that  the  trustees  ought 
to  have  commenced  their  title  with  the  deed  of  1819,  which  they 
ought  to  have  found,  or  else  have  procured  a  copy,  or  made  the 
recital  in  the  deed  of  1858  e\idence,  and  offered  a  statutory 
declaration  as  to  possession  in  accordance  with  the  title :  Dance 
V.  Goldingham,  8  Ch.  902. 

A  ten  years'  title  is  not  unreasonably  short  if  there  are  many  Ten  years' 
lots  held  under  the  same  title,  aucl  each  lot  is  small :  Dunn  v.    ^  ^' 
Flood,  28  Ch.  Div.  586. 

On  a  sale  by  the  assignees  of  a  bankrupt,  a  condition  that  No  title  to  bo 
the  vendors  should  not  be  required  to  do  more  than  show  the 
conveyance  of  the  estate  to  themselves  from  the  provisional 
assignee,  was  held  not  to  be  depreciatory,  as  the  fact  of  the 
estate  being  in  mortgage  for  large  sums  of  money,  very  recently 
advanced,  would  explain  the  necessity  for  the  condition,  and 
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and  quit  rents. 


prevent  it  fi-om  having  a  depreciatory  effect :  Borcll  v.  Dann, 
2  Ha.  440. 

A  condition  on  the  sale  of  leaseholds  in  lots  that  no  objection 
was  to  be  made  that  any  lease  was  an  underlease,  or  that  the 
premises  were  held  on  the  same  lease  with  other  property,  or 
that  the  same  were  liable  for  superior  rents  or  covenants,  is  a 
dejireciatory  condition  in  the  case  of  any  lot  which  is  held  under 
an  original  lease  :  lie  Hai/iier's  Triasfces  and  Grcenaicay,  53  L.  T. 
N.  S.  495. 

A  condition  that  every  recital  in  any  abstracted  document 
shall  be  conclusive  evidence  is  a  depreciatory  condition,  unless 
justified  by  very  special  circumstances :  Dunn  v.  Flood,  25  Cli. 
D.  629  (this  point  was  not  mentioned  on  ajipeal).  In  Smith  v. 
Watts,  28  L.  J.  Ch.  220,  such  a  condition  was  used  by  Mr. 
Hayes,  the  conveyancer,  and  no  objection  taken  to  it  as  de- 
preciatory, 

A  condition  that  all  recitals,  statements  and  conclusions  in 
any  deed  fifteen  years  old  or  upwards  are  to  be  taken  as  proved 
mthout  further  evidence,  is  not,  it  would  seem,  depreciatory : 
Kcrs/iaic  v.  Kotoic,  1  Jur.  N.  S.  974. 

As  to  recitals  twenty  years  old  trustees  may  rely  on  the 
Yendor  and  Purchaser  Act,  1874,  s.  2  (2). 

A  condition  binding  the  pmx'haser  not  to  requii'e  evidence 
"  of  any  bii'th,  marriage,  death,  time  of  death,  intestacy,  heii'- 
shij:),  sui'vivorship,  matter  of  pedigree,  failui'e  of  issue,  rej^re- 
sentation  or  other  fact,  where  the  same  should  have  been  stated, 
taken  notice  of  or  recognized  in  any  deed  or  document  bearing 
date  upwards  of  thii-ty-five  years  ago,"  is  not  depreciatory  : 
Tanner  v.  SniitJi,  4  Jiu-.  310,  at  p.  312. 

A  general  condition  against  tenancies,  easements  and  c^uit- 
rents,  was  held  depreciatory  imder  the  following  circumstances : 
Land  was  sold  in  lots  for  building.  There  was  a  condition  that 
the  property  was  sold  "  subject  to  the  existing  tenancies,  re- 
strictive covenants,  easements,  quit  rents  and  other  incidents  of 
tenure  (if  any),"  and  that  "  the  several  purchasers  should  cove- 
nant to  perform  the  restrictive  covenants  comprised  in  abstracted 
documents,  and  to  indemnify  the  vendors  against  the  conse- 
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quences  of  the  breach  of  any  such  covenants."  The  sale  was 
also  made  subject  to  cert  am  "general  conditions"  restricting 
the  user  of  the  property.  The  abstracted  documents  contained 
no  other  restrictive  covenants  than  those  set  out  in  the  "  general 
conditions."  There -were  no  tenancies,  easements  or  other 
covenants  affecting  the  property.  There  was  no  condition 
allowing  compensation  :  Dunn  v.  Flood,  28  Ch.  Div.  586. 

A  condition  that  "•  the  purchaser  shall  not  require  any  Identity. 
e\ddence  of  identity  as  to  the  parcels  contained  in  the  deeds  of 
1839  and  1840"  {i.e.,  dated  fifteen  years  before  the  sale), 
"  corresponding  with  the  description  in  the  particulars  of  the 
property  now  sold,"  was  held  under  special  circumstances  not  to 
be  depreciatory :  Kershaw  v.  Kaloir,  1  Jm-.  N.  S.  974.  In  that 
case  the  greater  part  of  the  land  had  been  covered  over  with 
cottages  since  1840,  and  the  mortgagor  himself,  who  was 
mo\ing  for  an  injunction  to  restrain  the  sale,  had  since  the 
mortgage  disputed  wliether  the  mortgage  included  the  front 
gardens,  thi'ough  which  alone  access  could  be  had  to  the  cottages. 

A  condition   allowing   compensation   is,  it   seems,  a  proper  Condition 
condition  for  trustees  to  employ.     ^     ^        ^  compilation. 

In  1  Prideaux,  38  (11th  ed.),  it  is  said  a  trustee  may  and 
ought  to  insert  a  condition  allowing  compensation.  In  2  Bythe- 
wood  &  Jarman,  734  (4tli  ed.),  it  is  said  that  the  usual  plan  is 
for  trustees  to  insert  a  condition  that  there  shall  be  no  compen- 
sation, but  that  a  mortgagee  may  insert  a  condition  for  compen- 
sation. In  DiDDi  V.  Flood,  28  Ch.  Div.  586,  Baggallay,  L.  J., 
speaks  of  a  condition  for  compensation  as  being  usual  (see  p. 
591),  and  so  far  from  such  a  condition  being  improper  on  a  sale 
by  trustees,  all  three  judges  in  the  Court  of  Appeal  treated  the 
absence  of  a  condition  for  compensation  as  tending  to  make  the 
other  special  conditions  depreciatory. 

However,  although  the  condition  is  not  improper  or  depre-  Not  always 

.  .      .  enforced. 

ciatory,  it  does  not  follow  that  the  Court  will  enforce  it  literally. 
If  the  misdescription  for  which  compensation  is  sought  was 
caused  by  negligence  (/.  e.,  the  want  of  the  ordinary  care  of  a 
prudent  owner),  completion  of  the  sale  with  compensation  would 
be  a  breach  of  trust.  In  such  a  case  the  Com-t  would  no  doubt, 
at  the  instance  of  the  cestui  que  trust,  set  aside  the  sale  unless  the 
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Bescission. 


Condition  for 
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purchaser  paid  the  full  pm-cliase-money,  or  at  aii}'  rate  the  full 
value  of  the  property.  And  even  if  the  purchaser  chose  to  risk 
an  action  hy  the  cosfiti  que  trust  the  Coiu't  would  not  consent  to 
fiu'ther  a  hreaeh  of  trust  by  allowing  the  trustees  to  give  com- 
pensation, so  as  to  reduce  the  pmvhase-money  below  the  real 
value  of  the  proj)erty. 

There  are,  indeed,  some  expressions  in  White  v.  Cuddon,  8 
CI.  &  F.  766,  wliich  seem  to  show  that  trustees  never  can  give 
compensation.  See  p.  135.  But  it  seems  more  correct  to  say 
that  even  where  the  misdescription  is  caused  by  the  trustees' 
negligence  the  Court  will  give  effect  to  the  condition  allowing 
compensation,  to  the  extent  of  reducing  the  purchase-money  to 
the  real  value  of  the  land  at  the  date  of  the  contract.  Thus,  in 
Re  Chiferiel,  40  Ch.  D.  45,  the  Coui-t  held  that  the  purchaser 
was  entitled  to  the  difference  between  the  actual  value  at  the 
date  of  the  sale  and  the  price  paid.  Perhaps  the  more  correct 
com-se  A\-ould  be  to  ascertain  the  amount  of  compensation  for 
the  misdescription,  and  then  to  reduce  the  prnx-hase-money  by 
that  amount ;  provided  that  the  sum  eventually  paid  by  the  pur- 
chaser should  not  be  less  than  the  actual  value  of  the  land  at 
the  date  of  the  sale. 

If  the  misdescription  is  not  caused  by  negligence,  but  by  a 
slij)  or  accident,  such  as  could  not  have  been  avoided  by  a 
prudent  owner  exercising  ordinary  care,  the  Court  would  pro- 
bably give  effect  to  the  condition  for  compensation. 

A  condition  tlu-owing  the  expense  of  copies,  &c.,  on  the  pur- 
chaser, was  held  proper  in  Hobson  v.  Bell,  2  Beav.  17.  Such  a 
condition  is  now  unnecessary,  because  of  Conv.  Act,  1881,  s.  3. 

Trustees  may  employ  a  condition  enabling  them  to  annul  the 
sale  if  the  pm-chasor  insists  on  requisitions  which  the  vendor 
cannot  comply  with  {Falkner  v.  Equitable  Reve)'sio)i(inj  Soeiet//, 
4  Drew.  352),  or  which  the  vendor  is  unable  or  unwilling  to 
comply  with  :   Taiiiier  v.  S?nif//,  4  Jur.  310,  312. 

On  a  sale  by  trustees,  with  a  condition  enabling  them  to 
resell  in  case  of  the  purchaser's  default,  and  recover  the  defi- 
ciency and  expenses  against  the  defaulting  purchaser,  the  neglect 
to  enforce  the  condition  is  not  necessarily  a  breach  of  trust : 
T/io/JisoH  V.  Christie,  1  Macq.  236. 
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A  trustee  may  stipulate  that  the  purchaser  shall  not  require  Conveyance. 
any  other  person  than  the  vendor  to  join  in  the  conveyance : 
Hohson  V.  Bell,  2  Beav.  17  (sale  by  a  mortgagee). 

A  trustee  who  has  no  power  to  give  receipts  may  stipulate 
that  his  receipt  shall  be  a  sufficient  discharge  for  the  purchase- 
money,  and  that  the  piu-chaser  shall  not  require  the  coneiu'- 
rence  of  the  cestui  que  trust :  Wilkinson  v.  Ilartleij,  15  Beav. 
183 ;  and  see  Groom  v.  Booth,  1  Drew.  548. 

A  trustee  may  stipulate  that  he  shall  only  covenant  that  he 
has  not  incumbered. 

See  fm-ther  as  to  the  form  of  the  conveyance,  pp.  318 — 329. 

Trustees  in  describing  the  property  must  take  care  not  to  Particulars  of 
make  any  untrue  statement  tending  to  depreciate  its  value,  or 
omit  any  matter  tending  to  increase  its  value. 

On  the  sale  of  a  reversion  the  mortgagee  described  the  life- 
tenant  as  aged  "  thirty  years  or  thereabouts."  This  was  held 
by  Lord  Cottenham,  reversing  Knight-Bruce,  V.-C,  not  to  be 
so  loose  a  description  as  to  make  the  sale  a  breach  of  trust : 
Jones  V.  Matthie,  16  L.  J.  Ch.  405. 

On  the  sale  of  a  manor  the  omission  to  insert  manorial  rights 
of  no  more  than  nominal  vahie,  or  the  right  to  quit  rents  of 
small  amount,  to  which  the  title  of  the  cestuis  que  trust  was  not 
clear,  was  not  held  to  make  the  sale  a  breach  of  trust :  Borell  v. 
Dann,  2  Ha.  440. 

The  assignee  of  an  insolvent  debtor  selling  the  bankrupt's  life 
estate  in  land  omitted  to  mention  that  it  was  unimpeachable  for 
waste,  the  fact  being  that  all  the  timber  of  any  vakie  had  been 
felled,  and  there  were  no  mines  on  the  property,  so  that  the 
value  of  the  privilege  of  committing  waste  had  become  merely 
nominal.  The  sale  was  attacked  by  the  bankrupt,  but  it  was 
held  that  the  misdescription  was  not  a  breach  of  trust :  Borell  v. 
Dann,  2  Ha.  440. 

If  trustees  sell  jointly  with  other  vendors,  they  must  take  joint  sale. 
care  that  depreciatory  conditions  necessary  for  one  property,  but 
not  for  the  other,  are  restricted  in  their  application  to  that  pro- 
perty which  requires  them.  Thus,  if  the  trust  property  has  a 
long  title,  and  the  other  property  a  short  title,  it  must  distinctly 
appear  that  the  condition  limiting  the  short  title  is  confined  to 
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the  other  property,  otherwise  the  sale  by  the  trustees  may  be 
upset  as  a  breach  of  trust :  Reck  v.  Oalrs,  4  D.  J.  &  S.  505,  at 
J).  515. 

Trustees  may  not  join  in  selling  with  other  persons  unless 
they  can  thereby  secure  a  liigher  price.  Sometimes  it  is  obvious, 
and  requires  no  proof,  that  the  joint  sale  is  beneficial ;  as  in  the 
case  of  a  house  belonging  to  trustees  and  a  garden  and  forecourt 
belonging  to  somebody  else ;  or  a  di\ided  portion  of  a  house 
belonging  to  trustees  and  the  rest  of  tlie  house  to  somebody 
else  ;  or  where  the  trustees  are  the  owners  of  a  piece  of  land  in 
the  centre  of  a  park  or  pleasm-e  groimcl,  or  a  piece  in  the  centre 
of  a  coiu'tyard,  or  of  an  undivided  slian^  of  land,  or  are  the 
owners  of  a  life  interest  or  a  reversion.  See  Re  Cooper  and 
Allen,  4  Ch.  D.  802,  at  pp.  816,  817.  "Where  it  is  not  obvious 
tliat  a  joint  sale  is  beneficial,  the  evidence  of  a  competent  person 
{o.  (J.,  a  siu'veyor)  to  that  effect  will  be  required.  Jessel,  M.  R., 
in  Re  Cooper  and  Allen,  4  Ch.  D.  at  p.  820,  says  if  the  trustee  got 
the  oj^inions  of  thi'ee  valuers  he  might  act  upon  them ;  but  it  is 
l^robably  not  necessary  to  have  so  many  as  tln-ee. 

Tmstees  selling  jointly  witli  otliers  must  take  care  to  have 
the  purchase-money  apportioned  before  the  completion  of  the 
piu-chase,  because  it  is  their  duty  to  take  care  to  receive  their 
j)roper  share  of  the  purchase-money.  If  the  trustees  take  proper 
ad^ice  as  to  the  share  of  the  prnx-hase-money  to  wldch  they  are 
entitled,  and,  acting  imder  that  advice,  a2)portion  the  pm-chase- 
money,  the  cestui-;  que  trust  cannot  complain  that  the  property 
has  been  sold  at  an  undervalue,  even  though  they  obtain  the 
opinion  of  other  valuers  that  the  trustees  ought  to  have  received 
a  larger  share  of  the  purchase-money.  And  even  if  the  appor- 
tionment has  not  been  made  in  a  fair  and  reasonable  manner, 
so  that  as  between  the  trustee  and  the  cestuis  que  trust  it  may 
be  impeached,  the  purchaser  is  safe  unless  he  has  notice.  Per 
Jessel,  M.  E.,  in  Re  Cooper  and  Allen,  4  Ch.  D.  802,  at  pp.  816 
and  818. 
Apportion-  It  is  not  necessary  that  the  pui'chaser  should  be  informed  by 

be  mentioned   the  particulars  or  conditions  of  sale  how  the  purchase-money 
m  con    ions,   ^^j^  jjg  apportioned.     If  a  proper  appoi'tionment  is  made  before 
the  completion  of  the  sale,  that  is  soon  enough.     See  Re  Cooper 


Apportion- 
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purchase - 
money. 
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and  Allen,  4  Cli.  D.  at  p.  819.     Jessel,  M.  E.,  there  disapproved 

of  the  remarks  in  Rede  v.  Oakes,  4  D.  J.  &  S.  505,  at  p.  514, 

where  Tm^uer,  L.  J.,  asked,  "  Do  the  terms  of   the  contract 

f oi-nish  the  means  of  ascertaining  npon  any  fair  and  reasonable 

basis  the  proportion  of  the  proceeds  of  the  sale  which  onght  to 

be  attributed  to  the  trust  properties?"     In  Morris  v.  Dehenham, 

2  Ch.  D.  540,  Mahns,  Y.-C,  also  expressed  doubt  as  to  Eede  v. 

Oakes. 

Where,  on  a  sale  by  the  Court,  trustees  of  two  la-oi^erties  held  Sale  of  two 
^  _  properties  by 

by  them  upon  trust  for  sale,  one  under  a  will  and  the  other  s^ame  trustees. 

under  the  testator's  settlement,  sold  the  two  together  without 

apportioning  the  purchase-money,  the  purchaser's  objection  that 

the  two  properties  ought  not  to  have  been  sold  together  for  a 

lump  sum  was  overruled  ;   but  by  the  indulgence  of  the  Com't 

provision  was  made   for  apportioning  the  purchase-money  in 

Chambers :   Cavendish  v.  Cavoidish,  10  Ch.  319. 

The  proper  way  to  apportion  the  pm^chase-money  between  a  Method  of  ap- 
life  estate  and  a  reversion  is  to  value  both  the  life  estate  and 
the  reversion,  and  divide  the  actual  price  in  the  proportion  of 
the  value  of  the  life  estate  and  reversion.  This  is  clear,  because 
the  two  sold  together  fetch  more  than  if  sold  separately  ;  if  then 
the  life  estate  is  first  valued,  and  the  value  so  found  is  deducted 
from  the  jnirchase-money  and  the  residue  treated  as  the  value 
of  the  reversion,  an  advantage  is  given  to  the  reversioner,  who 
receives  all  the  increase  in  the  value  of  the  two  interests  arising 
from  the  fact  that  tliey  are  sold  jointly  instead  of  separately  : 
Re  Cooper  and  Allen,  4  Ch.  D.  8U2,  at  p.  807. 

Trustees    may    not     sell    the    land    without    the    timber :  Timber. 
Cockerell  v.  Cholmeley,  1  Euss.  &  My.  418. 

The  minerals  may  be  reserved  or  sold  separately  under  the  Minerals. 
Settled  Estates  Act,  1877,  s.  19,  or  the  Settled  Land  Act,  1882, 
s.  17. 

On  a  sale  by  a  mortgagee  part  of  the  pm-chase-money  may  be  Mortgage. 
allowed  to  remain  on  mortgage,  provided  that  the  money  so 
remaining  unpaid  do  not  exceed  the  original  mortgage  debt, 
and  that  the  mortgagee  keeps  the  sale  and  mortgage  distinct, 
and  submits  to  be  charged  with  the  whole  of  the  pm-chase- 

W.  B  B 
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money :   Dace;/  v.   Dun-ant,   1   De  G.  &  J.   boo ;    Thurlow  v. 
MackesoH,  L.  11.  4  Q.  B.  97. 

ff  Dc^^\%8  ^""-^   ■^''"'  ^^"^  (ippUcahlc  to  Sales  made  on  or  after  the  2it/i 

Deeemher,  1888. 
The  law  relating  to  depreciatory  conditions,  as  above  stated, 
has  been  altered  by  the  Trustee  Act,  1888,  s.  3,  as  follows:  — 
IbiTistee  Act,  ''  (1)  Xo  sale  made  by  a  trustee  shall  be  impeached  by  any 
cestui  que  trust  upon  the  ground  that  any  of  the  conditions  sub- 
ject to  whicli  the  sale  was  made  may  have  been  unnecessarily 
depreciatory,  unless  it  shall  also  appear  tliat  the  consideration 
for  the  sale  was  thereby  rendered  inadecpiate. 

"  (2)  No  sale  made  by  a  trustee  shall,  after  the  execution  of 
ih.Q  conveyance,  be  impeached  as  against  the  purchaser  upon  the 
gi'ound  that  any  of  the  conditions  subject  to  which  the  sale  was 
made  may  have  been  lumecessarily  depreciatory,  unless  it  shall 
appear  that  such  piu-chaser  was  acting  in  collusion  "s\ith  such 
trustee  at  the  time  when  the  contract  for  such  sale  was  made. 

"  (3)  No  piu-chaser  upon  any  sale  made  by  a  trustee,  shall  be 
at  liberty  to  make  am'  objection  against  the  title  uj)on  the  gi-ound 
aforesaid. 

"  (4)  This  section  shall  only  apply  to  sales  made  after  the 
passing  of  this  Act." 
Sect.  1.  The  word  "trustee"  is  explained  in  sect.  1  of  the  Act  as 

including  "  an  executor  or  administrator,  and  a  trustee  whose 
trust  arises  by  construction  or  implication  of  law  as  well  as  an 
express  trustee."  Sect.  3,  therefore,  subject  to  the  doubt  ex- 
I)ressed  below  as  to  the  meaning  of  sect.  12,  would  apply  to  a 
mortgagee  selHng  under  Ids  power  of  sale.  The  words  cestui 
que  trust  are  not  explained,  but  probably  admit  of  an  interpre- 
tation analogous  to  that  placed  on  the  word  "  trustee,"  so  that 
sub-sect.  1,  above  set  out,  would  apply  to  a  mortgagor  attempt- 
ing to  impeach  a  sale  made  by  his  mortgagee. 
Sect.  12,  Sect.  12  thus  states  the  application  of  the  Act:  "(1)  This 

Act  shall  apply  as  weU  to  trusts  created  by  instrument  executed 
before  as  to  trusts  created  after  the  passing  of  tliis  Act.  (2)  Pro- 
vided always,  that,  save  as  in  this  Act  expressly  provided, 
nothing  therein  contained  shall  authorize  any  trustee  to  do  any- 
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thing  wliieli  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to  do,  by 
the  instrument  or  instruments  creating  the  trust." 

One  residt  of  the  peculiar  wording  of  sect.  12  (1)  would  seem 
to  be  that  the  Act  is  not  applicable  to  trusts  created  before  the 
passing  of  the  Act  other  than  trusts  created  "by  instrument." 
The  case  of  a  mortgagee  selKng  after  the  Act  imcler  a  j)ower  of 
sale  contained  in  a  mortgage  deed  executed  before  the  Act 
might  perhaps  therefore  be  considered  as  outside  the  Act,  since 
the  trust  to  exercise  the  power  of  sale  pro\adently  is  not  a  trust 
created  by  the  mortgage  deed  itself,  and  might  be  treated  as  a 
constructive  trust  created  by  law  at  the  time  of  the  execution  of 
the  mortgage  deed.  But  it  is  submitted  that  the  trust  in  such 
a  case  is,  not  "  created "  until  the  mortgagee  actually  sells,  as 
there  is  no  need  for  him  to  be  provident  in  regard  to  his  power 
of  sale  until  he  takes  steps  to  sell.  If  so,  the  case  of  a  mortgagee 
selling  after  the  Act  under  a  power  of  sale  contained  in  a  mort- 
gage deed  executed  before  the  24th  December,  1888,  is  within 
the  Act. 

In  sub-sect.  3  of  sect.  3  the  words  "  upon  the  ground  afore- 
said "  mean  simply  upon  the  ground  that  any  of  the  conditions 
subject  to  which  the  sale  was  made  may  have  been  unneces- 
sarily depreciatory  ;  they  do  not  incorporate  the  exceptions  as  to 
collusion  and  inadequacy  of  consideration  set  out  in  the  two 
previous  sub-sections. 

Sales  made  on  or  after  the  24th  December,  1888,  may,  not-  Sales  after 
withstanding  the  Act,  be  impeached  by  the  ccsfitl  que  frud  on  impeachable, 
the  ground  of  depreciatory  conditions :  (1)  as  against  the  pur- 
chaser (a)  before  the  execution  of  the  conveyance,  by  showing 
that  the  use  of  depreciatory  conditions  has  made  the  property 
sell  for  less  than  its  real  value,  (b)  before  or  after  the  execution 
of  the  conveyance,  by  showing  collusion  between  the  trustee  and 
the  purchaser  at  the  time  of  the  contract ;  and  (2)  as  against  the 
trustee,  by  showing  that  the  use  of  depreciatory  conditions  made 
the  property  sell  for  less  than  its  real  value,  or  by  showing  fraud 
or  collusion  between  the  trustee  and  the  purchaser  at  the  time  of 
the  contract. 
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CHAPTER  XXXVIII. 


PARTICULARS  AND  CONDITIONS  ON  A  SALE  BY  THE  COURT. 


Preparation 
of  particulars. 


Conditions 
prepared  by 
conveyancing 
counsel, 


or  not,  at 
discretion  of 
Court. 


Settled  at 
chambers. 

Usual 
conditions. 


Vendor's 
responsibility 


On  a  sale  by,  or  (more  strictly)  under  the  direction  of,  the 
Com"t,  tlie  particidars  of  sale  are  prej^ared  by  the  solicitor  of  the 
party  having  the  conduct  of  the  sale,  and  settled  at  chambers. 
They  must  be  intituled  in  the  action  or  matter,  and  must  state 
that  the  sale  is  made  with  the  approbation  of  tlie  judge  imder  a 
judgment  or  order :  Dan.  Ch.  Pr.  1075. 

"  Before  any  estate  or  interest  shall  be  put  up  for  sale  under 
a  judgment  or  order,  an  abstract  of  tlio  title  shall,  unless 
otherwise  ordered,  be  laid  before  some  conveyancing  counsel, 
approved  by  the  Coiu't  or  judge,  for  his  opinion  thereon,  to 
enable  proper  directions  to  be  given  respecting  the  conditions  of 
sale  and  other  matters  connected  with  the  sale.  The  conditions 
of  sale  shall  specify  a  time  for  the  delivery  of  the  abstract  of 
title  to  the  pm-chaser  or  to  a  solicitor":  R.  S.  C.  1883,  Ord.  LI. 
r.  2,  and  lo  &  IG  Vict.  c.  8G,  s.  oG.  The  Com-t  has,  under  this 
rule,  discretion  to  direct  the  sale  to  bo  made  without  laying  the 
abstract  before  a  conveyancing  coimsel :  Gibson  v.  Woollaril,  5 
De  Gr.  M.  &  Gr.  835.  The  smallness  of  the  property  involved 
would  be  a  reason  for  the  Coiu-t  dispensing  with  a  reference  to 
the  conveyancing  counsel.  See  CliaDthorlain  v.  C,  1  Sm.  &  Gr. 
Apj).  xxviii.  (a  petition  for  the  settlement  of  a  sum  of  3U0/.). 
Probabl}',  in  the  case  of  small  properties,  the  sale  will  now  be 
generally  made  out  of  Court  under  Ord.  LI.  r.  la. 

The  particulars  and  conditions  are  finally  settled  at  Chambers 
(Dan.  Ch.  Pr.  p.  1078),  and  printed.     See  Ord.  LI.  r.  5. 

There  are  certain  conditions  which  are  generally  used  in  sales 
by  the  Court ;  they  are  given  in  App.  L.,  No.  15  to  the  R.  S.  C, 
1883,  and  are  set  out  in  the  Apjoendix  to  this  book  at  p.  393. 

In  the  preparation  of  the  conditions  of  sale  the  conveyancing 
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counsel  to  tlie  Coiu't  is  the  agent  of  the  vendor,  and  the  vendor 
is  responsible  for  misrepresentations  made  by  him  :  Be  Bai t inter, 
12  Ch.  Div.  131,  at  p.  141. 

At  least  as  much  good  faith  is  required  as  in  ordinary  sales,  Bona  fides. 
perhaps  more:  Ih'ul.      In  Ehc  v.  EJ>i(\  13   Eq.  196,   and  Be 
Arnold,  14  Ch.  Div.  at  p.  273,  it  is  said  that  greater  good  faith 
and  greater  accm'acy  is  necessary  in  a  sale  by  the  Coui-t  than  in 
a  sale  out  of  Coiu-t. 

The  Com-t  will  not  attempt  to  sell  property  with  an  absolutely  Absolutely 
bad  title:  Bennett  v.  Wheeler,  1  Ir.  Eq.  E.  18.  bad  title. 

T\liere  the  conditions  precluded  the  pm-chaser  from  inquiring  Misleading 
into  the  prior  title,  and  made  the  recitals  conclusive  evidence, 
the  purchaser  was  discharged  from  the  pm-chase  on  its  appearing 
that  one  of  the  recitals  had  been  framed  so  as  to  conceal  a  defect 
in  the  prior  title :  Else  v.  Else,  13  Eq.  196. 

A  condition  for  rescission  by  the  vendor  may  be  inserted  on  a  Condition  for 
sale  by  the  Court.  See,  for  a  form  of  such  condition,  Boicell  v. 
Powell,  19  Eq.  422,  at  p.  423  (repeated  in  the  Appendix  to  this 
book,  p.  395).  In  Ponell  v.  Powell,  a  condition  enabling  the 
vendor,  with  the  leave  of  the  judge,  to  "  cancel  the  contract," 
was  held  not  to  be  applicable  where  the  vendor  made  no  appli- 
cation to  discharge  the  purchaser,  took  no  steps  to  rescind,  and 
insisted  on  completion. 

On  the  sale  (in  1843)  of  a  lease  for  lives,  renewable  for  ever  Lessor' .s  title. 
(dated  1794),  the  Court  allowed  a  condition  relieving  the  vendor 
of  the  duty  of  producing  the  lessor's  title,  but  would  not  allow 
a  condition  requiring  the  purchaser  to  admit  the  lessor's  title,  or 
precluding  him  from  investigating  the  lessor's  title :  Lahey  v. 
Bell,  6  Ir.  Eq.  E.  122. 

Where  leasehold  property  is  sold  in  lots  the  usual  course  on  a  Leaseholds  in 
sale  by  the  Coiu't  is  for  the  piu'chaser  of  the  largest  lot  to  take 
an  assignment  of  the  whole  lease  himself,  and  to  make  under- 
leases to  the  purchasers  of  the  other  lots.  And  it  is  in  such 
cases  usual  to  introduce  a  stipulation  that  the  purchaser  of  the 
largest  lot,  who  will  be  the  lessor  with  relation  to  the  pm-chasers 
of  the  other  lots,  shall  give  the  same  covenants  as  the  owner  of 
the  leasehold  property  would  ordinarily  enter  into  with  sub- 
lessees against  all  loss  wliich  thev  misrht  sustain  b-\'  reasrm  of 
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the  non-payment  of  rent  or  non -performance  of  covenants  con- 
tained in  the  original  lease :  per  Kindcrsley,  V.-C,  in  Broicne 
V.  PauU,  26  L.  T.  232. 
Reservations.  On  a  sale  hy  the  Coiu't  the  following  condition  was  nsed  v — 
"  The  freehold  lots to are  sold  suhjoct  to  the  reserva- 
tions and  stipulations  mentioned  in  the  particulars  so  far  as  the 
same  affect  such  lots  respectively,  and  the  respective  conveyances 
of  such  lots  shall  contain  proper  reservations  and  provisions,  and 
covenants  hy  the  pui'chasers  for  the  pm-pose  of  securing  the 
liabilities  and  rights  under  such  reservations  and  stipulations, 
the  form  of  such  reservations,  provisions,  and  covenants  in  case 
of  dispute  to  he  settled  hy  the  judge."  At  the  instance  of  the 
purchaser  the  judge  settled  the  covenant,  adding  a  proviso  that 
if  the  purchaser  assigned,  and  the  assignee  entered  into  a  similar 
covenant,  the  pm-chaser  should  be  free  from  further  liability. 
It  was  held  on  appeal  that  this  proviso  must  be  struck  out,  the 
vendor  being  entitled  to  an  unqualified  covenant :  Pollock  v. 
Rahhits,  21  Ch.  Div.  466. 
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Part  III. 
CHAPTEE   XXXIX. 

THE  MEMOEANDUM. 

"  No  action  shall  be  brought  whereby  to  charge  any  person  upon  statute  of 
any  agreement  made  upon  any  contract  or  sale  of  lands,  tene-  sect?  4.' 
ments,  or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith  or  some  other  per- 
son thereunto  by  him  lawfully  authorized  "  :  Statute  of  Frauds 
(29  Car.  2,  c.  3),  s.  4  (leaving  out  immaterial  words). 

A  sale  of  land  by  auction  is  within  the  Statute  of  Frauds :  Auction. 
Biichnasfer  v.  Harrop,  13  Ves.  456,  and  reports  ^;rM.s?;;?. 

A  sale  of  the  materials  of  a  standing  building,  to  be  taken  Building 
away  by  the  purchaser,  is  within  the  statute  :  La  very  v.  Purssell, 
48  L.  T.  N.  S.  846. 

The  statute  does  not  apply  to  sales  by  the  Court  {Aft. -Gen.  v.  Sale  by  Court. 
Day,  1  Yes.  sen.  218)  ;  but  aj)plies  to  sales  in  bankruptcy :  Ex 
parte  Ctitts,  3  Deac.  242,  at  p.  267  (1838). 

It  is  not  necessary  that  the  j^erson  suing  for  sj)ecific  per-  Signature  by 
formance  should  have  signed  the  agreement ;  it  is  sufficient  if  alone. 
the  defendant  has  signed  it :  Seton  v.  Slacle,  7  Yes.  274. 

A  signature  written  with  a  pencil  is  sufficient :  Lucas  v.  James,  Signature  in 
7  Ha.  410,  at  p.  419.  P'"""^- 

A  printed  signatm^e  is  sufficient  "  if  a  man  be  in  the  habit  of  Printing. 
printing  his  name  "  (per  Lord  Eldon,  in  Saunderson  v.  Jachoii, 
2  B.  &  P.  238)  ;  or  if  the  person  whose  name  is  printed  fills  in 
the  rest  of  the  agreement  himself,  or  otherwise  recognizes  the 
name  as  having  been  printed  by  his  authority  {Sclnieider  v. 
Norris,  2  M.  &  S.  286)  ;  even  though  the  printed  name  be  at 
the  top  or  otherwise  than  at  the  end  of  the  agreement :   Tourret 
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Stamp. 


Initials. 


Holograph. 


Telegram, 


Auctioneer's 

signature 
as  agent  for 
vendor. 


As  agent  for 
puriiuaser. 


V.  Cripps,  48  L.  J.  f 'li.  OOr.  But  tlio  printing  of  tlie  auctioneer's 
uauio  outside  the  conditions  is  not  a  signatiu-o :  Bz/an  v.  Staford, 
9  I..  l\.  Ir.  520. 

A  stamped  signatiu'c  is  sufficient  :  per  Ijc  Blanc,  J.,  in 
SchuciiJcy  V.  Norris,  2  M.  &  S.  2(SC  ;  and  jier  Bovill,  ('.  J.,  in 
BcNiHff  V.  Bntntfitf.  L.  R.  3  C.  P.  28. 

iSignatiu'e  In'  initials  only  is  not  binding  :  Sirccf  v.  L<'<\  3 
Man.  &  Gr.  4-52 .  Dart  says  (p.  269),  signature  by  initials  may 
be  binding  ;  but  in  PliiUimore  v.  Barri/,  1  Camp.  513,  which  is 
the  only  case  cited  there  "which  at  all  supports  that  proposition, 
there  was  a  letter  subsequently  written  and  signed  in  full. 

A  memorandum  of  agreement  in  \\\o  writing  of  the  person 
to  be  charged,  and  containing  his  name  as  a  party  to  the  agree- 
ment, is  sufficient,  although  the  name  is  not  subscribed  {Blcahlnj 
V.  Smith,  11  Sim.  150)  ;  and  althougli  the  name  itself  is  not 
"written  but  only  printed  at  the  head  of  the  paper :  Tourrct  v. 
Cnj)j).s,  48  L.  J.  Cli.  5G7. 

A  telegram  signed  by  the  telegraph  clerk  woidd  seem  to  be 
sufficient  if  the  vendor  has  signed  the  instructions  for  the  mes- 
sage :  Godicin  v.  Frai/ct\  L.  R.  5  C.  P.  295.  Per  Bovill,  C.  J. 
{ibid.  p.  302),  the  signature  by  the  telegraph  clerk,  if  done  with 
the  anthority  of  the  A'endor,  would  be  enough  without  the  signa- 
tm-e  of  the  vendor  to  the  instructions. 

The  auctioneer  is  by  implication  an  agent  lawfully  autho- 
rized to  sign  the  memorandmn  on  behalf  of  the  vendor ;  the 
authority  being  given  by  the  appointment  as  auctioneer.  See 
Sug.  147. 

After  the  hammer  is  down,  the  authority  to  sign  cannot  be 
revoked  by  the  vendor :  per  Romilly,  M.  P.,  in  Da//  v.  TFr/A-, 
30  Beav.  220. 

The  auctioneer  is  also,  after  the  hammer  is  down,  the  agent 
of  the  pmx'haser  for  signing  the  memorandum,  in  virtue  of  the 
implied  authority  given  by  the  act  of  bidding :  li/nnicrvo/i  v. 
Hceli-s,  2  Taunt.  38  :  see  remarks  on  that  case  and  on  conflicting 
authorities  in  Eorl  of  Glengal  v.  Barnard,  1  Keen  at  p.  788. 
See  too  Kcnif'i/.s  v.  Proctor,  3  Yes.  &  B.  57 ;   1  J.  &  AV.  350. 

The  fact  of  the  auctioneer  being  also  the  vendor  (though 
only  selling  as  a  trustee)  makes  the  Court  scmtinize  the  fact  of 
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signature  closely.  See  Biirkmasfer  v.  Ilarrop,  18  Ves.  456.  In 
such  a  case,  and  probably  in  every  case,  there  must  be  a 
contemporary  signatm-e  :  Ibid.  According  to  FarehrofJier  v. 
Simmons,  5  13.  &  Aid.  333  (a  decision  on  sect.  17  of  the  Statute 
of  Frauds) ,  the  auctioneer,  if  he  is  also  the  vendor,  cannot  be  the 
agent  of  the  purchaser  for  the  purpose  of  signing,  because  the 
legislatm'e  contemplated  as  agent  a  thu'd  party  and  not  the 
party  suing.  In  Bird  v.  Boulter,  1  Nev.  &  M.  313,  at  p.  316, 
Littledale,  J.,  doubts  the  propriety  of  this  decision,  but  it  was 
recognized  as  settled  in  Shrtrniai/  v.  Brandt,  L.  R.  6  Q,.  B.  720 
(a  sale  by  a  broker,  not  by  auction). 

But  an  auctioneer's  clerk  is  a  "  third  party  "  within  the  above  Auctioneer's 
rule,  and  signatiu^e  by  him,  if  he  is  otherwise  duly  authorized  by 
the  j)urchaser,  will  not  be  bad  merely  because  the  auctioneer  is 
the  vendor :  Bird  v.  Boii/tcr,  1  Nev.  &  M.  313. 

The  auctioneer's  clerk  has,  in  general,  no  authority  to  sign  Clerk  signing 
on  behalf  of  the  vendor  {Coles  v.  Trecothieli,  9  Ves.  234,  at  vendor. 
pp.  243  and  251),  but  special  circumstances  may  be  proved 
showing  that  the  vendor  assented  to  the  signature  by  the  clerk, 
as  where  the  auctioneer  told  the  vendor  that  he  was  in  the  habit 
of  allowing  his  clerks  to  sign  contracts  :  Ibid.  Probably  at  a 
sale  by  auction,  the  vendor  standing  by  whilst  the  clerk 
signed,  would  by  his  silence  confer  authority  on  the  clerk  to 
sign. 

A  receipt  signed  three  days  after  the  auction  by  the 
auctioneer's  clerk  on  behalf  of  the  auctioneer,  acknowledging 
that  he  had  "  received  from  Mr.  Dyas  30/.  sterling,  which,  with 
20/.  paid  10th  August,  makes  50/.  deposit  on  his  piux'hase,  lot  4, 
Mr.  John  Stafford's  property,"  and  a  letter  by  the  vendor's 
solicitor,  headed  "  Stafford  to  Dyas,"  and  referring  to  the 
piu'chase,  were  held  insufficient  to  bind  the  vendor :  Dyas  v. 
Stafford,  9  L.  E.  Ir.  520. 

The  auctioneer's  clerk  has  not  by  general  custom  any  autho-  clerk  signing 
rity  to  sign  on  behalf  of  the  purchaser :  Peirce  v.  Corf,  L.  E.  9  belSlf.^  ^^^^  ^ 
Q.  B.  210,  215  (on  sect.  17).     But  if  the  pm-chaser  nods  or 
otherwise  signifies  his  assent,  this  will  be  sufficient  authority  : 
Bird  v.  Boulter,  1  Nev.  &  M.  313.     Signature  by  the  auctioneer's 
clerk,  otherwise  than  in  the  pin-chaser's  presence,  would  probably 
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Essential 
matters. 


be  insufficient  unless  express  authority  liad  been  given.     See 
Hriidcrfioii  v.  BanicicaJI,  1  Y.  &  J,  387  (not  .sale  by  auction). 

Tlie  essential  matters  of  the  agreement  must  be  stated  in 
writing  in  order  to  satisfy  tlie  Statute  of  Frauds.  The  essential 
matters  are  (1)  the  names  of  tlio  jiarties ;  (2)  the  jiroperty  sold ; 
(3)  reservations  (if  any)  over  tlie  property  sold,  the  pi-ice,  and 
the  conditions  of  sale  (if  any). 


(1)  Names  of  the  Parties. 
Parties.  Both  the  vendor  and  the  purchaser  must  be  named  or  suffi- 

ciently described  in  the  memorandimi  itself,  or  in  tlie  particulars 
or  conditions  to  which  the  memorandum  is  annexed :  Williams 
V.  ZrtAr,  2  E.  &  E.  349. 

And  they  must  be  named  as  vendor  and  purchaser  respec- 
tively. Thus,  where  the  person  who  signed  the  memorandum 
was  the  vendor,  but  was  described  as  "  solicitor  for  the  vendor," 
this  was  held  an  insufficient  mention  of  his  name :  Jayveti  v. 
Hunter,  34  Ch.  D.  182. 

A  receipt  signed  by  the  vendor,  and  in  the  following  form, 
"  Eeceived  from  E.  T.  Hooley  the  sum  of  one  hundred,  being 
deposit  on  all  my  propei-ty,  Market  Place,  sold  for  2,000/.,  com- 
plete Cliristmas,  1887,"  was  held  to  be  sufficient,  although  it 
did  not  state  expressly  that  E.  T.  Hooley  was  the  pm-chaser : 
Smith  V.  Brentnell,  W.  N.  1888,  p.  GO. 

It  is  a  sufficient  description  if  the  parties  can  be  identified 
without  the  aid  of  evidence  of  the  sort  called  by  Sir  J.  Wigram 
"  evidence  to  prove  intention  as  an  independent  fact"  :  per  Lord 
Blackburn  in  Rossiter  v.  Miller,  3  App.  Ca.  1124,  at  p.  1153, 
referring  to  Wigram  on  Extrinsic  Evidence,  Intr.  Obs.  p.  10. 
"Vendor."  The  words  "  confirmed  on  behalf  of  the  vendor,"  signed  by 

the  auctioneer,  do  not  contain  a  sufficient  description  :  Potter  v. 
Duffield,  18  Eq.  4. 
"Client."  The  description  of  the  vendor  as  the  "  client"  or  "  friend"  of 

the  auctioneer  would  be  insufiieient :  per  Kay,  J.,  in  Jar  ret  t  v. 
Hunter,  34  Ch.  D.  182. 

The  following  descriptions  and  statements  were  held  to  be 
sufficient : — 
"Executors."       A  statement  in  the  particulars  that  the  sale  was  made  "  by 
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direction  of  the  executors,"  although  tlie  executors  had  not  yet 
proved  the  will :  Hood  v.  Lord  Barrhujioii,  6  Eq.  218. 

A  statement  in  the  conditions  that  "  the  vendor  is  a  trustee  "Trustee." 
selling  under  a  trust  for  sale "  :  Catling  v.  King,  5  Cli.  Div. 
GOO. 

A  statement  in  the  conditions  that  the  vendor  was  "the  legal  "Personal 
jDersonal  representative  of  D.,"  although  as  a  fact  he  was  not  at  tive." 
the  time  of  the  sale  D.'s  legal  personal  representative,  but  was 
the  only  person  entitled  to  be  so  :  Towie  v.  Topham,  37  L.  T. 
N.  S.  308. 

Where  the  auctioneer  signed  merely  on  behalf  of  "  the  vendor,"  "Proprietor." 
but  the  particulars  which  were  embodied  in  the  contract  stated 
that  the  proj^erty  was  put  up  for  sale  by  "  the  proprietor,"  this 
was  held  to  be  sufficient :  Sale  v.  Lambert,  18  Eq.  1. 

Where  the  auctioneer  merely  signed  as  "  agent  for  the  "Company." 
vendors,"  but  the  conditions  embodied  in  the  contract  showed 
that  the  vendors  were  in  possession,  and  that  they  were  a  com- 
pany who  had  carried  on  operations  on  the  land,  and  that  "  the 
interest  of  the  company"  would  be  assigned  to  the  purchaser,  it 
was  held  that  the  vendors  were  sufficiently  described  :  Commins 
V.  Scott,  20  Eq.  11. 

On  the  other  hand,  "  the  Com-t  ought  to  be  careful  not  to 
manufacture  descriptions,  or  be  astute  to  discover  descriptions 
which  a  juiy  could  not  identify"  :  per  Jessel,  M.  R.,  ibid. 

The  contents  of  a  conveyance  ref en-ed  to  in  the  conditions  Reference  to 

cannot  be  imported  into  the  contract  for  the  purpose  of  showing 

who  is  the  vendor  :  per  Kay,  J.,  in  Jarrett  v.  Hunter,  34  Oh.  D. 

182. 

(2)   The  Fropertij  Sold. 

In  a  sale  by  auction  the  property  is  usually  fully  described  Property, 
in  the  particulars.  It  is  not  necessary,  therefore,  to  state  here 
what  is  a  sufficient  description  to  satisfy  the  statute,  the  cases 
of  insufficient  description  being  all  eases  of  private  sales,  and 
generally  by  letter  or  other  informal  agreement.  In  a  sale  by 
auction  the  point  which  has  usually  to  be  considered  is  not 
whether  the  description  of  the  property  was  sufficient,  but 
whether  the  memorandum  sufficiently  refers  to  or  incorporates 
the  particulars  of  sale  (as  to  which  see  below,  p.  381). 
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It  is  conceivable,  however,  that  even  hi  a  sale  by  auction  the 
descriittion  contained  in  the  particulars  might  he  so  inaccurate 
as  to  he  utterly  inaiiiilicahlc  to  tlio  ]iroperty  sold,  in  which  case 
it  might  perhaps  ho  held  tlial  llic  jiroperty  sold  was  not  de- 
scribed so  as  to  satisfy  the  Statute  of  Frauds.  In  such  a  case 
the  question  whether  the  statute  was  satisfied  would  become 
inii>ortant  if  the  piu'chaser  knew  wliat  was  being  sold,  since  the 
pm'ehaser's  knowledge  would,  apait  from  the  Statute  of  Frauds, 
preclude  him  from  objecting  to  the  misdescription.  "  If  the 
subject-matter  is  wrongly  described,  but  another  subject-matter 
is  clearly  in  the  minds  of  the  jiarties,  the  misdescription  will  not 
preclude  the  vendor  from  his  riglit  to  have  specific  performance"  : 
per  Fry,  J.,  in  Flood  v.  Pritchard,  40  L.  T.  N.  S.  873.  If  the 
statute,  however,  is  not  satisfied  by  the  written  contract,  the  pur- 
chaser's knowledge  will  not  supply  the  defect.    See  below. 

(3)    Other  EsHcufiah. 

Other  _^yi  essential  matters  must  bo  stated  in  the  contract. 

essentials.  .  •  p 

Eescn-ations         ^'^^^^  reservation  must  be  clearly  stated.     A  reservation   of 

the  right  to  "  search  for  and  work  mines  or  minerals"  is  not 

too  indefinite  :  Parhcr  v.  Tasurll,  2  De  G.  &  J.  559. 

Conditions  of  The  conditions  of  sale  are  essential  matters :  see  fiu'ther, 
p.  381,  below. 

Price.  The  price  must  be  stated.     A  receipt  for  the  deposit  is  not 

sufficient,  unless  the  receipt  states  the  amount  of  the  purchase- 
money,  or  the  proportion  of  the  deposit  to  the  whole  pm'chase- 
money  :  Bkujdoi  v.  liradbcar,  12  A'os.  46G.  But  a  recoi})t  for 
the  deposit  indorsed  on  conditions  of  sale,  stating  that  a  deposit 
of  10  per  cent,  should  be  paid,  would  probably  be  sufficient. 

"•f^^^.     ,,  A  sale  "at  a  fair  valuation"  is  an  insufficient  fixing  of  the 

price.  See  conditions  for  selling  fixtures  or  timber  at  a  valua- 
tion, p.  185.  A  sale  of  the  whole  property  at  a  valuation,  and 
other  instances  of  the  price  being  uncertain,  belong  to  the  law 
relating  to  private  sales. 

PiiirlKiKcr'K  ]ntnirJvd()e  of  fact  oiuillcd  hi  tJic  Wriffcn  Cojitract. 
Purchaser's  A  contract  which  cannot  be   enforced  under  the  Statute  of 

ow  e  ge.      yj,j^^^(2g  Ijecause  of  an  omission  to  state  an  essential  matter,  is 
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not  rendered  capable  of  being  enforced  against  the  pm-eliaser 
by  the  fact  that  the  purchaser  himself  knew  tlie  matter  at  the 
time  he  entered  into  the  contract.  Thns,  the  omission  to  state 
who  was  the  vendor  was  not  cured  by  the  fact  that  the  pur- 
chaser knew  it  at  the  time  :  Jarrctt  v.  Hunter,  34  Ch.  D.  182. 

Staniping. 
The  memorandum  of  agreement  must  be   stamped   witli  a  stamp. 
sixpenny  stamp,  miless  the  pui'chase-money  is  under  bl.  :  Stamp 
Act,  1870.     If  one  piu'chaser  buys  several  lots  there  must  be 
a  separate  stamp  for  each  lot  exceeding  5/.  :   James  v.  Shore,  1 
Stark.  426. 

Iiieorporat'wn  of  the  3Iemoran(li(m  with  the  Conditions. 

The  memorandum  must  be  either  annexed  to  the  conditions  Memorandum 
of  sale,  or,  if  on  a  separate  paper,  must  refer  to  them  ;  the  con-  corporate 
ditions  of  sale  being  an  essential  part  of  the  contract. 

An  entry  by  the  auctioneer  in  his  sale  book  of  the  names  of 
the  vendor  and  j)m'chaser,  the  subject-matter  of  the  contract, 
and  the  amount  of  the  piu'chase-money,  omitting  all  reference  to 
the  conditions  of  sale,  is  not  a  sufficient  memorandum  within 
sect.  4,  because  it  does  not  contain  all  the  essential  terms  of  the 
contract :  Rishton  v.  JFhatmore,  8  Ch.  D.  467  (a  decision  of 
Hall,  V.-C). 

So,  in  cases  under  sect.  17,  an  entry  by  the  auctioneer  on  the 
catalogue  of  sale  of  the  purchaser's  name,  the  quantity  of  the 
goods  and  the  price,  is  not  a  sufficient  memorandum  where  the 
sale  is  made  subject  to  conditions  of  sale  which  are  neither 
annexed  nor  referred  to  in  the  catalogue  or  the  auctioneer's 
entry  thereon :  Hinde  v.  Whitehouse  (dictum),  7  East,  5d8  ; 
Kenicorthij  v.  SeJio field  (decision),  2  B.  &  C.  945. 

Some  remarks  of  Jessel,  M.  E.,  and  Baggallay,  L.  J.,  in 
Shard/on-  v.  Cotterell,  20  Ch.  Div.  90,  seem  to  favour  the  view 
that  it  is  not  necessary  that  the  conditions  should  be  referred  to 
in  the  memorandum.  They  considered  that  a  receipt  signed  by 
the  auctioneer  for  the  deposit,  and  mentioning  the  vendor's 
name  and  that  of  the  pm^chaser,  and  referring  to  the  property 
sold  as  "  property  pm'chased  at  the  Sim  Inn,  Pinxton,"  on    a 
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certain  dato,  was  a  sufTioioiit  inoinoraiulmn  in  itself,  without 
having  recourse  to  the  conditions  of  sale  which  were  not  annexed 
or  refeiTcd  to  in  the  receipt.  But  these  remarks  were  only  dicta, 
as  the  C'oiu-t  held  that  the  receipt  sufriciciitly  referred  to  the 
conditions  of  sale  to  incor}>oi'ate  tliciii;  Ihe  case  oi  Itis/ifon  y. 
Whatmorc,  8  Cli.  D.  467,  not  heing  mentioned. 

There  certainly  seems  no  reason  for  holding  that  the  statute 
requires  all  the  terms  of  the  contract  to  he  stated  in  the  "memo- 
randmn  or  note " ;  and,  apart  from  decision,  it  woidd  have 
seemed  that  a  memorandmn  containing  the  names  of  the  vendor 
and  purchaser,  a  description  of  the  j^ropert}'  and  the  price,  satis- 
fied the  statute. 

The  fraud  of  the  party  seeking  to  enforce  a  memorandum 
which  does  not  contain  all  the  essential  terms  of  the  contract, 
is  sufficiently  baffled  by  the  'admission  of  parol  e-vidence  on 
behalf  of  the  defendant  to  show  that  tlie  memorandum  did  not 
contain  all  the  terms  of  the  agreement.  See  Chap.  XXI.,  p.  IGl. 
Two  But  the  Courts  have  been  astute  to  find  a  connection  between 

connected.  two  documents  embodying  the  terms  of  one  contract,  at  any 
rate  in  the  case  of  the  sale  of  land. 

Thus,  a  receipt  signed  by  the  vendor's  agent,  "  received  of  L. 
the  sum  of  31/.  as  a  deposit  on  the  purchase  of  tliree  plots  of 
land  at  Hammersmith,"  was  held  to  refer  to  an  agreement 
•signed  by  the  purchaser,  and  containing  a  stipidation  fixing  the 
date  for  completion :  Long  v.  Millar,  4  C.  P.  Div.  450,  Bram- 
well,  L.  J.,  thinking  that  "purchase"  meant  agreement  to  pur- 
chase, and  that  the  agreement  referred  to  could  be  identified  as 
the  written  agreement  signed  by  the  pm-chaser. 

Conditions  of  sale  headed,  "  Property  sale  at  .Sun  Inn,  Pinx- 
ton,  March  29,  1880,"  but  containing  no  descri2)tion  of  the  pro- 
perty, with  a  memorandum  at  the  foot  signed  by  the  auctioneer, 
"  The  property  duly  sold  to  S.  and  deposit  paid  at  close  of  sale," 
together  with  a  sej^arate  but  contemj)orary  receipt,  dated  and 
signed  by  the  auctioneer,  for  a  sum  "received  of  Mr.  S.,  as 
deposit  on  property  pm-chascd  at  420/.,  Sun  Inn,  Pinxton,  on 
above  date,  Mr.  C,  owner,"  were  held  to  be  connected  together 
by  virtue  of  the  word  "  purchased  "  in  the  receipt :  S//ardlo/r  v. 
CottercU,  20  Ch.  Div.  90. 
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A  stricter  rule  of  coustriu'tioii  luis  obtained  in  tlio  case  of  sales  Under 
within  sect.  17. 

AVliere  the  auctioneer's  clerk,  under  a  heading  in  his  "  Sales 
ledger,"  "  Select  sales  b}'  auction,  28  March,  1872,"  made  and 
signed  the  following  entry,  "  Owner,  Peirce  ;  lot  49  ;  gray  mare, 

age  6 ;  warranty  as  to  soundness ; warranty  as  to  harness ; 

ride  and  drive;  reserve,  C.  E.  ;  pui'chaser,  T.  Maguire,  33(^.," 
(and  other  matters),  the  entry  was  held  to  be  an  insufficient 
memorandum,  because  it  contained  no  reference  to  the  catalogue 
or  the  conditions  of  sale  annexed  to  the  catalogue  :  Peirce  v. 
Corf,  L.  E.  9  Q.  B.  210.  It  might  have  been  thought  that  the 
number  of  the  lot  was  a  sufficient  reference,  not  to  mention  the 
word  "  sale,"  which,  on  the  principle  of  the  two  preceding  cases, 
would  itself  have  shown  a  reference  to  the  conditions  of  sale  on 
the  catalogue. 

Part  Performance. 

Notwithstanding  sect,  4  of  the  Statute  of  Prauds,  the  Court  Part  per- 
enforces  contracts  relating  to  land  which  have  not  been  reduced 
to  writing  or  properly  signed,  if  there  has  been  what  is  called 
"  j)art  j)erformance  "  of  the  contract. 

"  The  Court  is  in  the  daily  habit  of  relieving  "  against  the 
statute  "  where  the  party  seeking  relief  has  been  put  into  a 
situation  which  makes  it  against  conscience  in  the  other  party 
to  insist  on  the  want  of  writing  so  signed  as  a  bar  to  his  relief. 
....  It  was  against  conscience  to  suffer  the  party  who  had 
entered  and  expended  his  money  on  the  faith  of  a  parol  agree- 
ment to  be  treated  as  a  trespasser,  and  the  other  party  to  enjoy 
the  advantage  of  the  money  he  had  laid  out ;  at  law  fraud 
destroys  rights":  per  Lord  Eedesdale  in  Bond  v.  Ilopldns,  1 
Sch.  &  Lef.  at  p.  433. 

In  order  that  an  act  may  have  the  effect  of  part  performance.  Definition, 
it  must  be  unequivocally  referable  to  the  agreement,  and  the 
position  of  the  parties  must  be  unequivocally  different  from 
what  it  would  have  been  had  there  been  no  agreement. 

"  Nothing  is  considered  as  a  part  performance  which  does  not 
put  the  X3arty  into  a  situation,  that  is  a  fraud  upon  him  unless 
the  agreement  is  performed ;  for  instance,  if  upon  a  parol  agree- 
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mcnt  a  man  is  admitted  into  possession,  lie  is  made  a  trespasser, 
and  is  liable  to  answer  as  a  trespasser  if  there  be  no  agreement. 
This  is  put  strongly  in  the  case  of  Foxcrnft  v.  Lister  (2  Vem. 
45  G)  ;  there  the  pai-ty  was  let  into  possession  on  a  parol  agree- 
ment, and  it  was  said  that  ho  ought  not  to  ho  liable  as  a  wrong- 
doer, and  to  account  for  the  routs  and  profits,  and  why?  because 
he  ontorod  iu  })ursuanco  of  an  agreeniont.  Then,  for  the  pur- 
pose of  defending  lumself  against  a  charge  which  might  other- 
wise be  made  against  him,  such  evidence  was  admissible,  and  if 
it  Avas  admissible  for  such  purpose,  there  is  no  reason  why  it 
should  not  bo  admissible  throughout  "  :  per  Lord  liedesdale,  in 
CUnan  v,  Coolic,  1  Sell.  &  Lef.  at  p.  41. 

"  In  order  to  amount  to  part  performance  an  act  must  be 
unequivocally  referable  to  the  agreomont ;  and  the  ground  on 
which  comis  of  ecpiity  have  allowed  such  acts  to  exclude 
the  application  of  the  statute  is  fraud"  :  per  Plumer,  M.  K.,  in 
Morphctt  V.  Jours,  1  Swanst.  at  p.  181. 

"  It  is  in  general  of  the  essence  of  such  an  act  that  the  Court 
shall,  by  reason  of  the  act  itself,  without  knowing  whether 
there  was  an  agreement  or  not,  find  the  parties  unequivocally 
in  a  position  different  from  that  which,  according  to  their  legal 
rights,  they  would  be  in  if  there  were  no  contract.  .  .  .  An  act 
which  though  in  truth  done  in  piu'suance  of  a  contract,  admits 
of  explanation  without  sujiposing  a  contract  is  not,  in  general, 
admitted  to  constitute  an  act  of  jiart  performance,  taking  the 
case  out  of  the  Statute  of  Frauds  "  :  per  Wigram,  V.-C,  in  Dak 
V.  Il(()j/i/fo)i,  '">  Hare,  3G9,  at  p.  381. 
Ancillary  act.  An  act  "  merely  introductory  or  ancillar}'  to  the  agreement, 
though  attended  with  expense,"  is  not  'sufficient :  j)er  Lord 
Tlmrlow,  in  Whlthrcad  v.  Brockhursf,  1  Bro.  C.  C.  404,  at  p.  412. 
The  admission  of  the  pmx-liaser  to  possession  of  the  property 
agreed  to  be  sold  is  usually  a  sufficient  act  to  constitute  part 
performance :  Morphctt  v.  Jones,  1  Swanst.  181.  But  it  is 
possible  for  possession  to  be  wrongfully  taken  {Cole  v.  White 
mentioned  in  argument  of  WJiitiircail  v.  BrochJturst,  1  Bro.  C.  C. 
at  p.  409),  in  which  case  the  act  w^ould  be  insufficient.  The 
mere  fact  that  the  vendor  has  not  given  his  express  assent  to  the 
purchaser's  taking  possession  does  not  make  the  act  insufficient, 
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especially  if  the  vendor  has  acquiesced  therein  and  allowed  the 
purchaser  to  lay  out  money  on  the  land  :  Gregorij  v.  Miyhell, 
18  Yes.  328,  at  p.  333. 

Expenditm-e  by  the  piu'chaser  on  the  land  upon  the  faith  of  Expenditure, 
the   agreement   is   sufficient,    at   any   rate,   if    known   to   and 
acquiesced  in  by  the  vendor  :   Gregory  v.  Ilighcll,  18  Yes.  328. 

If  there  has  been  a  very  long  acquiescence,  slight  acts  of  part-  Long 

.  T^-  1       I    ■  1      n    -D  acquiescence, 

performance  are  sufficient:  Blachjord  v.   Kirkpatrick,    b  15eav. 

232,  at  p.  236. 

The   following   acts   are   insufficient   to   constitute  part-per-  Insufficient 
formance  : — 

Payment  of  part  of  the  pm-chase-money  {Clinaii  v.  Cooke,  Payment. 
1  Sch.  &  Lef.  22,  at  p.  40)  :  and  this,  for  two  reasons,  first  that 
in  another  section  (sect.  17)  the  Statute  expressly  enacts  that 
part-payment  of  purchase-money  is  sufficient  to  support  a 
contract  for  the  sale  of  goods,  and,  secondly,  that  money  which 
has  been  paid  can  be  recovered. 

Payment  of  the  whole  of  the  pm-chase-money  :  Huglies  v. 
Morris,  D.  M.  &  G-.  349,  at  p.  356. 

Payment  of  the  auction  duty  :  Biickmcoster  v.  llarrop,  7  Yes. 
341. 

Giving  instructions  to  a  solicitor  to  prepare  the  conveyance :  Drafting 
Clerk  V.  Wright,  1  Atk.  12  ;   Cooke  v.  Tombs,  2  Anst.  420.  conveyance. 

Altering  a  draft  conveyance,  and  retm-ning  it  for  engross- 
ment :  Haickins  v.  Holmes,  1  P.  Wms.  770  (where,  however,  the 
doctrine  of  part-performance  was  not  adverted  to). 

Executing  and  registering  the  conveyance  will  not  entitle  the  Executing 
vendor  to  enforce  the  contract :  Ibid. 

Groing  repeatedly  to   view  the  proj)erty  :    Clerk  v.    IFrig/if,  Other  acts. 
1  Atk.  12. 

Employing  surveyors  to  value  the  timber  :  Whit  bread  v. 
Brockhurst,  1  Bro.  C.  C.  403,  at  p.  412. 

Or  appointing  a  person  to  measure  the  land  {Pembroke  v. 
Thorpe,  3  Swanst.  437,  n.)  ;  even  if  the  measm-ement  is  actually 
made  :  Ihid.  p.  442,  n. 

Where  there  has  been  an  act  of  part-performance,  the  contract  Mutuality. 
may  be  enforced  by  either  party.     See  JUne  v.  Balfe,  2  B.  &  B. 
343,  where  on  an  agreement  for  a  lease  not  signed  by  the  lessee 

w.  c  c 
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the  lessee  took  possesion,  and  llic  /i.^sar  was  lu-ld  alilc  to  enforce 
tlie  agivoniont. 
^^^^-  On  a  !>alo  in  lots  an  act  of  part-itorfornuuuc  in  relation  to  one 

lot  uill  not  be  snificiont  to  takr  the  otlicr  lols  out  of  the  statute: 
lUicknuisfi  r  V.  Jlarnq),  V\  Ves.  4-'>(),  at  p.  47  1.  Prohaldy,  how- 
ever, if  the  pui'chaser  in  defence  to  the  vendor's  action  for  the 
specific  performance  of  the  agrcenu'nt  relating  to  the  one  lot, 
could  show  that  tlie  other  lots  Aven^  necessary  to  the  enjoyment 
of  the  lot  in  question,  lie  would  not  be  bound  to  complete  the 
sale  of  the  single  lot  unless  all  the  lots  were  conveyed.  See 
above,  p.  111. 
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HINTS  ON  THE  PREPARATION  OF  PARTICULARS 
AND  CONDITIONS  OF  SALE. 

Botli  the  particulars  and  tlie  conditions  should  be  printed,  and  Printing, 
should  be  circulated  at  or  before  the  sale.  The  practice  of  merely 
reading  the  conditions  aloud  at  the  sale  is  strongly  condemned  in 
Torrance  v.  Bolton,  14  Eq.  130.  If  the  conditions  are  merely  read 
aloud  b}'  the  auctioneer,  and  not  incorporated  in  the  agreement 
signed  by  the  purchaser,  the  vendor  will  be  unable  to  enforce 
specific  performance  of  the  contract  subject  to  the  conditions,  or,  if 
the  purchaser  brings  an  action  for  rescission,  will  have  to  })vove 
that  the  purchaser  lioard  the  conditions  read. 

If  any  alteration  or  addition  is  made  in  or  to  the  particulars  or  Alteration, 
conditions,  the  auctioneer  should  not  be  satisfied  with  merely  read- 
ing the  altered  particulars  or  conditions,  but  should  pointedly  call 
attention  to  the  fact  that  they  have  been  altered  and  in  what  way. 
(See  Manser  v.  Back,  G  Ha.  443.)  Care  should  be  taken  to  insert 
the  alteration  or  addition  in  the  copy  of  the  particulars  to  be  signed 
T)y  the  purchaser,  otherwise  the  vendor  could  not  obtain  specific 
performance  of  the  contract  as  varied. 

In  prej^aring  the  particulars,  care  must  be  taken  to  avoid  incorrect  Acreage, 
statements  of  acreage,  rental,   &c.     If  the  property  is  to  be  sold  Mortgages, 
subject  to  mortgages,  the  mortgages  must  be  mentioned   in  the 
particulars ;  it  is  not  enougii  to  mention  them  in  the  conditions. 

In  selling  copyholds  it  is  not  necessary"  to  mention  the  fines,  but  Copyholds, 
if  they  are  mentioned  care  must  be  taken  not  to  misrepresent  their 
amount. 

In  selling  leaseholds,  or  freeholds  subject  to  a  lease,  the  vendor  Leases, 
need  not  mention  any  of  the  covenants,  even  if  they  are  unusual, 
but  a  copy  of  the  lease  should  be  ready  for  the  purchaser's  inspec- 
tion at  or  before  the  sale,  and  the  conditions  should  announce  the 
fact  and  refer  the  purchas(n'  to  the  copy  lease.  If  the  lease  is  read 
aloud  at  the  sale  this  would  l)e  sufficient,  unless  the  particulars  or 
conditions  contained  a  misstatement  or  a  partial  and  misleading 
statement  of  the  contents.  A  very  common  mistake  is  to  describe 
the  lease  as  containing  "the  usual  covenants."  If  any  of  the  cove- 
nants are  unusual  this  is  a  misdescription,  and  in  any  case,  even  if 
all  the  covenants  are  usual,  the  statement  is  unnecessary. 

In  selling  an  underlease,  the  word   underlease,  and  not  lease,  Underlease, 
should  be  used. 

In  describing  reversions,  especially  contingent  reversions,  great  Reversions, 
care  must  bo.  taken  to  avoid  misdescriptions.     It  is  often  safer  in 
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' '  Biiildinc 
land." 


riau. 


siicli  cases  to  quote  vorLatiiu  the  clausi'  in  the  di-od  or  will  croatiug 
tlio  rovi'vsioii. 

If  property  is  sold  as  "huildiny-  land,''  rij^lits  of  way  sliould  he 
mentioned;  it  is,  perliaps,  safer  to  niciition  tluiu  in  any  ease.  All 
latent  defects  nmst  be  niention<'d. 

If  a  sale  i)lan  is  used,  the  rights  of  way  to  which  tln^  property  is 
suhject  should  be  marked. 


C'un(Utio)is  of  Sale. 

Comniou  form  ^-The  plan  adopted  in  most  provincial  towns  of  selling  under 
conditions.  Certain  general  conditions,  settled  by  the  Incorporated  Law  Society 
of  the  town,  and  wtdl  known  to  all  lawyers  practising  in  the  town 
or  its  vicinity,  has  much  to  recommend  it.  The  purchaser  or  his 
solicitor  can  distinguish  at  a  glance  the  special  conditions  which  it 
is  important  to  read  in  order  to  know  what  sort  of  title  the  vendor 
will  give.  But  care  should  be  taken  on  a  sale  by  trustees  or  mort- 
gagees to  strike  out  any  of  the  general  conditions  which  are 
imnecessary,  as  otherwise  the  sale  may,  perhaps,  be  upset  on  the 
ground  of  "  depreciatory  conditions."  An  example  of  a  condition 
which,  in  most  cases,  would  bo  depreciatory,  is  the  following,  which 
a])pearcd  in  the  printed  conditions  in  use  in  I'irmingham  (in 
1881):  — 

"Ever}-  deed  and  document  shall,  in  all  cases  where  evidence  is 
not  in  the  vendor's  possession,  be  conclusive  of  everything  recited, 
stated,  noticed,  assimied,  or  implied  therein." 

However,  the  risk  of  a  sale  being  ui:)set  on  the  ground  of  depre- 
ciatory conditions  is  now  extremely  slight,  as  under  the  Trustee 
Act,  1888,  the  purchaser  cannot  object  to  the  title  on  that  ground, 
and  the  cestui  que  ^r?<si''5  remedies  against  the  trustee  and  purchaser 
are  materially  reduced.     (See  above,  p.  370.) 

The  statutory  conditions  of  sale  may  be  relied  on,  subject  to  the 
following  remarks  :  — 

The  condition  as  to  recitals  twenty  years  old  may  perhaps  still  be 
usefully  employed,  as  the  Act  does  not  make  such  recitals  "  conclu- 
sive "  evidence,  and  therefore  does  not  preclude  the  purchaser  from 
objecting  that  he  has  discovered  aliunde  that  the  recitals  are  in- 
correct. 

It  may  also  be  advisable  still  to  use  the  old  condition  as  to  the 
production  of  the  last  receipt  for  rent,  which  is  not  by  the  Act  made 
evidence  of  tcaiver.  If  the  rent  is  a  pej)percorn  the  statutor}'  condi- 
tion does  not  aj)ply  at  all. 

The  statutory  conditions  as  to  the  lessor's  title  have  no  application 
to  leases  for  lives. 
Reserve.  'The  conditions  must  state  (if  it  is  the  fact)  that  the  vendor  reserves 

the  right  of  bidding,  or  that  there  is  a  reserved  price. 
Fixtures  and         Special  mention  must  be  made  of  fixtures  and  timber  if  they  are 
timber.  to  be  paid  for  extra.     If  they  are  to  be  taken  at  a  valuation,  the 

conditions  should  provide  for  the  appointment  of  valuers  or  a 
valuer,  and  for  the  case  of  their  or  his  refusal  to  act ;  if  two  valuers 
are  to  be  appointed,  the  conditions  should  provide  for  a  difference 
between  them  or  make  the  valuation  an  arbitration  under  the 
Common  Law  Procedure  Act,  18o2,  s.  11. 


Doprcciritory 
conditions. 


Statutory 
conditions. 
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Trustees   sliould   not    attempt   to  sell  the  timber  separately  by 
valuation. 

Growing  crops  also  must  be  separately  mentioned  if  they  will  not  Growing 
be  ripe  before  completion,  and  the  vendor  wishes  to  be  paid  sepa-  crops, 
rately  for  them  ;  and  a  special  condition  must  be  employed  if  the  Manure, 
vendor   wishes   to   have    any   allowance   made    to    him    for   seed, 
manure,  &c. 

On    a    sale    of   leaseholds    the   particidars  or  conditions    should  Tenant's  fix- 
specify  that  only  tenant's  fixtures  will  be  sold.  tures. 

The  conditions  should  not  state  that  the  abstract  shall  be  Abstract, 
delivered  on  such  and  such  a  day,  because  if  the  vendor  fails  to 
deliver  the  abstract  on  the  day  fixed,  he  will  be  hampered  in  en- 
forcing his  remedies  against  the  purchaser  for  delay.  But  in  sales 
under  the  Coiu-t  a  time  has  to  be  fixed  for  the  delivery  of  the 
abstract :  see  Precedents,  p.  394. 

It  is  better  to  state  the  commencement  of  the  title,  even  if  a  full  Commcnce- 
forty  years'  title  is  to  be  given.  It  is  also  advisable  to  describe  "^^^^  °^  ^^*^^* 
the  document  forming  the  root  of  title  ;  for  if  it  is  a  purchase  deed 
or  mortgage,  the  title  loolvs  better  than  if  imdescribed,  and  if  the 
root  of  title  be  not  a  purchase  deed  or  mortgage,  or  other  good  root 
of  title,  the  vendor  ought  to  let  the  purchaser  know  that  that  is 
the  case. 

Where  the  title  commences  with  a  will  the  vendor  should  stipu-  Will, 
late  that  the  purchaser  shall  assume  that  the  testator  died  seised,  and 
in  case  of  wills  before  the  Wills  Act  that  the  testator  was  seised  at 
the  time  of  his  will  and  thenceforth  till  his  death. 

Where  the  title  depends  on  an  order  of  sale  made  by  the  Court,  Sale  by  Court, 
it  may  sometimes  {e.y.,  where  the  interests  of  infants  were  affected 
by  the  order)  be  advisable  to  preclude  the  piirchaser  f rom  objecting 
that  the  Court  had  no  jurisdiction. 

On  a  sale  of  leaseholds  bequeathed  to  trustees  who  are  not  also  Bequest  of 
executors,  the  purchaser  should  be  asked  to  assume  that  the  tes-  leaseholds, 
tator's  executors  had  assented  to  the  bequest. 

The  purchaser  should  never  be  required  to  assume  things  which  "Assume." 
the  vendor  knows  to  be  false.  If  the  vendor  knows  of  any  actual 
defect  in  title,  it  is  better  to  mention  it,  and  say  no  objection  shall 
be  taken  in  respect  thereof.  If  there  is  merely  an  absence  of  evi- 
dence of  title,  the  vendor  may  in  that  case  stipulate  that  the  pur- 
chaser shall  make  the  necessary  assumption  of  facts. 

If  the  title  is  very  complicated,  it  may  be  desirable  to  offer  the  Title  very 
purchaser  the  opportunity  of  inspecting  the  abstract  before  the  sale,  complicated. 
But  as  a  rule  it  will  be  found  sufficient  to  reduce  the  length  of  title. 

On  the  sale  of  a  large  estate  which  has  been  in  the  possession  of  Identity. 
one  family  for  many  years,  it  will  generally  be  advisable  to  pre- 
clude the  purchaser  from  requiring  any  other  evidence  of  identity 
than  that  afforded  by  a  statutory  declaration  by  the  steward  (or 
some  other  person  acquainted  with  the  property)  that  the  property 
has  been  held  for  a  specified  number  of  years  consistently  with  the 
title  shown  on  the  abstract. 

The  condition  for  compensation  should  be  limited  to  defects  dis-  Compensa- 
covered  before  conveyance,  otherwise  the  vendor  may  find  himself  *^io"- 
called  upon  to  pay  compensation  for  some  misdescription   after  he 
has  conveyed  the  property  and  received,  and  perhaps  spent,  the 
purchase-money. 
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Covenants  in 
lease. 


Apportion- 
ment of  rent. 


"  Building 
estate." 


On  the  sale  of  leaseholds,  it  is  usual  (hut  not  necessary) 
expressly  to  stipulate  that  the  purchaser  shall  covenant  to  pay  and 
perform  and  shall  indemnify  the  vendor  against  the  rent  and 
covenants  in  the  lease. 

"Where  the  vendor  sells  purl  of  leasehold  property  or  of  freeholds 
suhject  to  a  n'litehargc  or  of  a  reversion  expectant  on  a  lease,  he 
must  provide  for  the  apportionment  of  the  rent,  and  also,  in  the 
lirst  and  second  cases,  must  arrange  whether  he  or  the  purchaser 
sliall  bear  the  hurden  of  tlie  whole  rent  or  rent{;liarge  as  between 
himself  and  the  reversioner  or  owner  of  the  rentcliarge. 

Upon  a  sale  in  lots,  if  all  the  land  is  held  under  one  lease  or  is 
subject  to  one  lease  or  to  a  rentchargo,  the  vendor  must  provide  for 
apiwrtionmeut  of  the  rent.  In  the  case  of  the  sale  (jf  leaseholds,  if 
the  lessor  withholds  liis  consent  to  the  apportionment,  tlie  vendor 
must  either  (1)  assign  tlie  lease  to  the  purchaser  of  the  largest  lot 
in  value  and  stipulate  that  such  purchaser  shall  grant  underleases 
for  the  whole  term  less,  say,  one  day,  to  the  otlier  purchasers 
covenanting  to  pay  the  whole  rent  and  indemnify  them  against  the 
breach  of  the  covenants  in  the  superior  lease,  they  on  tlieir  part 
covenanting  to  pay  him  the  apportioned  rent  in  respect  of  their  lots 
and  to  observe  the  covenants  in  the  superior  lease  so  far  as  their 
lots  are  concerned ;  *  or  (2)  agree  to  grant  underleases  to  all  the 
purchasers  but  one,  subject  to  the  apportioned  rents,  and  then  to 
assign  the  original  lease  to  the  other  purchaser.  See  Condition  13, 
p.  397  below.  The  whole  arrangement  sliould  be  clearly  stated 
in  the  conditions. 

In  the  case  of  freeliolds  subject  to  a  rentcharge,  which  tlie  vendor 
is  unable  or  unwilling  to  redeem  under  the  Conveyancing  Act,  1881, 
sect.  45,  or  to  have  apportioned  under  17  &  18  Vict.  c.  97,  ss.  10 — 14, 
each  lot  will,  as  against  the  owner  of  the  rentcharge,  remain  subject 
to  the  whole  burden.  But  the  particulars  should  provide  for  the 
apportionment  of  the  rent  as  between  the  different  purchasers,  and 
for  giving  them  cross  powers  of  distress  or  entry.  If  the  rentchargo 
is  small  it  may  all  be  charged  on  one  lot,  the  purchaser  of  which 
will  have  to  indemnify  the  purchasers  of  the  other  lots  against  the 
pa}^nent  of  the  rentcharge  either  by  his  covenant  with  each 
purchaser,  or  by  his  covenant  with  trustees  and  grant  to  them  of  a 
rentcharge  of  like  amount  with  powers  of  distress  and  entry. 

In  selling  land  in  lots  as  a  building  estate  the  vendor  must  be 
careful  not  to  bind  liimself  to  make  new  roads  or  widen  old  ones 
unless  this  is  his  intention.  The  mere  delineation  of  intended  roads 
on  a  plan  is  not  an  undertaking  by  the  vendor  to  make  such  roads, 
and  in  the  absence  of  such  an  undertaking  the  purchaser  will  only 
be  entitled  to  a  road  leading  to  the  nearest  highway.  If  the  roads 
and  sewers  are  to  be  made  at  the  expense  of  the  purchasers,  the  best 
plan  is  for  the  vendor  to  make  them  himself  and  provide  that  the 
purchasers  shall  bear  the  expenses  in  the  proportion  of  the  value  or 
frontage  of  their  lots.  The  vendor  should  reserve  the  right  of 
modification  of  the  roads  in  case  some  lots  are  not  sold. 
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I. — Usual  Conditions  of  Sale. 

[Note.- — Conditions  of  sale  may  be  conveniently  arranged  in  the  following- 
order,  being  the  order  of  time  ; 

A.  Matters  relating  to  the  auction,  viz.,  the  reserve  price  and  manner  of 

bidding,  the  payment  of  the  deposit,  and  signing  of  the  agreement. 

B.  Special  conditions  as  to  the  price,   i.e.,  the  separate  payment  for  timber, 

fixtures,  crops,  &c.,  at  a  valuation. 

C.  The  abstract ;  defects  in  title  or  evidence  of  title  {e.g.,  identity),  requisitions 

on  title,  compensation  for  misdescription,  rescission  by  the  vendor  if 
unable  to  answer  the  requisitions. 

D.  The  form  of  the  conveyance. 

E.  Completion,  viz.,  interest  on  purchase -money,  possession,  outgoings. 
E.  Title  deeds. 

G.  Damages  in  case  of  purchaser's  default.] 

1.  The  sale  is  [Each  lot  is  sold]  subject  to  a  reserve  price,  and  Reserve, 
the  vendor  reserves  the  right  to  bid  up  to  such  reserve  price  by 
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Easements. 
Eeqnisitions. 


Compensa- 
tion. 


Rescission  by 
vendor. 


liimst'lf  or  his  agent  [and  also  tlio  right  to  consoliihitc  two  or  more 
lots  into  one].  If  any  dispute  arise  as  to  an}'  Lidding,  tlie  auctioneer 
may  eitlier  decide  the  dispute  or  put  up  the  property  [lot]  again  at 
the  last  undisputed  Lidding.  No  person  shall  advance  less  than 
£  at  a  Lidding,  or  retract  a  Lidding. 

2.  The  [Each]  purcliaser  shall  immediately  after  tlie  sale  pay  to 
the  solicitors  of  the  vendor,  as  agents  for  the  vendor,  a  deposit  of 
10/.  per.  cent,  on  tlie  amount  of  Ins  purchase-money,  and  sign  the 
annexed  memorandum  of  agreement. 

\_IIcre  insert  conditions  as  to  purcliase  of  timber,  fixtures,  ^r.,  (tt  a 
valuation  {see  p.  395),  and  special  conditions  as  to  title.^ 

3.  No  other  evidence  shall  Le  required  of  the  identity  of  the  pro- 
perty [any  lots]  descriLed  in  the  particidars  with  the  property  to 
■which  title  is  shown  Ly  the  aLstract,  Lesides  such  evidence  (if  any) 
as  may  Le  gathered  from  the  descriptions  in  the  documents  aL- 
stracted  [Lut  the  purchaser  shall,  if  he  so  require,  Le  furnished  at 
his  own  expense  with  a  statutory  declaration  Ly  that  the  pro- 
perty has  for  the  last  years  Leen  held  and  enjoyed  in  accord- 
ance with  the  title  shown  Ly  the  aLstract]. 

4.  The  property  [Each  lot]  is  sold  suLject  to  all  easements,  if 
any,  affecting  the  same. 

5.  The  [Each]  purchaser  shall,  within  fourteen  days  after  the 
delivery  of  the  [his]  aLstract,  send  to  Messrs.  ,  the  vendor's 
solicitors,  at  their  office,  No.  ,  a  statement  in  writing  of  his  oL- 
jections  and  requisitions  (if  any)  in  respect  of  the  aLstract  or  the  title 
or  evidence  of  title,  or  any  matter  appearing  in  the  particulars  or 
conditions,  and  suLject  thereto  he  shall  Le  deemed  to  have  accepted 
the  title  and  to  have  waived  all  oLjections  and  requisitions  not 
appearing  in  such  statement,  and  he  shall  reph-  in  writing  to  any 
answer  to  his  oLjections  or  requisitions  within  seven  da3-s  aft(>r  the 
delivery  of  such  answer,  and  in  the  aLseuce  of  such  reply  shall  Le 
deemed  to  have  accepted  the  answer  as  satisfactory ;  and  in  respect 
to  all  matters  mentioned  in  this  condition  time  shall  Le  of  the 
essence  of  the  contract. 

6.  The  acreage,  dimensions,  measurements,  and  quantities  [of 
each  lot]  shall  Le  deemed  correct,  and  if  incorrect  shall  not  annul 
the  sale  or  Le  the  suLject  of  compensation.  Any  misdescription, 
error,  or  omission  as  to  other  matters  shall  not  annul  the  sale,  Lut 
if  pointed  out  Lefore  completion  shall,  suLject  to  the  vendor's  right 
to  rescind  under  condition  7,  entitle  the  vendor  or  purchaser,  as  the 
ease  may  Le,  to  com2:)ensation,  the  amount  thereof  in  cases  of  dis- 
pute to  Le  determined  Ly  two  arLitrators  or  their  umpire,  to  Le 
appointed  in  the  manner  and  with  the  powers  provided  Ly  the 
Common  Law  Procedure  Act,  1854.  [Or,  If  any  misdescription, 
error,  or  omission  shall  Le  found  in  the  particulars  or  conditions, 
the  purchaser  shall  not  lie  entitled  to  any  compensation  in  respect 
thereof.] 

7.  If  tlie  [any]  })urchaser  makes  any  oLjection,  requisition,  or 
claim  which  the  vendor  is  unaLle  or  unwilling  to  remove  or  comply 
with,  and  shall  not  waive  the  same  in  writing  within  seven  days 
after  Leing  required  so  to  do,  the  vendor  may,  notwithstanding  any 
intermediate  negotiation  or  litigation,  rescind  tlie  contract  for  sale, 
and  the  purchaser  shall  tiiereupon  return  all  aLstracts  and  papers 
delivered  to  him  Ly  the  vendor,  and  shall  Le  entitled  to  a  return  of 
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Ins  deposit.  In  case  of  rescission,  whether  under  this  condition, 
or  otherwise  by  the  vendor,  or  by  the  purchaser,  or  by  any  Court  or 
judge,  the  purchaser  shall  not  be  entitled  to  any  interest,  damages, 
or  compensation. 

8.  The  conveyance  to  the  [each]  purchaser  shall  be  prepared  by  Conveyance. 
him  at  his  own  expense,  and  the  draft  thereof  shall  be  delivered  at 

the  office  of  the  vendor's  solicitors  eight  days,  and  the  engrossment 
two  days,  before  the  day  fixed  for  the  completion  of  the  sale. 
[_Here  add  any  special  conditions  as  to  the  form  of  the  conveyance  {see 
p.  396.)] 

9.  The  sale  shall  be  completed,  and  the  remainder  of  the  pur-  Completion, 
chase-money  [for  each  lot   and  the  amount  of  valuation  for  the 

timber  and  fixtures]  paid  on  the  day  of  ,  at  the  office 

of  the  vendor's  solicitors.  If  from  any  caiise  whatever  other  than  Interest, 
the  wilful  defaidt  of  the  vendor,  the  [any]  purchase  shall  not  be 
completed  on  the  day  fixed,  the  purchaser  shall  pay  interest  at  the 
rate  of  5/.  per  cent,  per  annum  from  that  day  to  the  clay  of  actual 
^5a^^nent  on  so  much  of  the  purchase-money  [and  amount  of  valua- 
tion] as  for  the  time  being  shall  remain  unpaid,  and  shall  have  no 
claim  to  compensation  in  respect  of  the  delay  in  completion.  The  Possession. 
[Each]  purcliaser,  after  payment  of  the  purchase-money  [and  valua- 
tion], shall  be  entitled  to  possession  or  receipt  of  rents  and  profits 
and  be  liable  for  outgoings  as  from  the  day  fixed  for  completion, 
and  the  rents,  profits,  and  outgoings  shall  (if  necessary)  be  ap- 
portioned. \_Note  in  the  case  of  reversions,  Sfc,  this  condition  icill 
require  modification  {see  p.  398.)] 

\_Here  insert  conditions  as  to  title  deeds  {see  p.  396).] 

10.  If  the  [any]  pui-chaser  shall  fail  to  comply  with  these  condi-  Forfeiture  of 
tions  his  deposit  shall  be  forfeited  to  the  vendor,  and  the  vendor  deposit, 
shall  be  at  liberty,  without  tendering  a  conveyance  to  the  purchaser,  Re-sale. 

to  re-sell  the  property  [the  lot  in  respect  whereof  the  default  occurs] 
either  by  auction  or  l)y  private  contract,  and  at  such  time  and  in 
such  manner  and  with  such  conditions  as  the  vendor  may  think 
proper ;  and  any  deficiency  in  price  at  such  re-sale,  and  all  expenses  Damages, 
of  the  re-sale,  and  of  any  abortive  attempt  to  re-sell,  shall  be 
recoverable  by  the  vendor  from  the  defaulter  at  this  sale  as  liqui- 
dated damages. 

Memorandum. 

Be  it  remembered  that  of  has  this  day  of  Memo- 

purchased  from  of  the  property  [lot         ]  described  in  ^andum. 

the  annexed  particulars  of  sale  for  £  ,  and  has  j)fiid  £ 

into  the  hands  of  as  a  deposit,  and  agrees  to  pay  the  balance 

of  the  purchase-money  [and  also  the  amount  of  valuation]  and 
complete  the  purchase  according  to  the  annexed  conditions  of  sale. 

Purchase-money £       :     : 

Deposit ,  £       :     : 

Balance £       :     : 

Abstract  of  title  to  be  sent  to 

II. — Conditions  of  Sale  on  a  Sale  by  the  Court. 

1.  No  person  is  to  advance  less  than  £  at  each  bidding.         Bidding. 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot  which  has  Reserve, 
been  fixed  by  the  judge  to  whom  this  cause  is  assigned. 
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Signature.  3.  Each  piirchasor  is  at  the  timo  of  sale  to  8uli.scvi1»o  his  name  and 

address  to  liis  Itiddiuo-^  aiid  tlie  abstract  of  title,  and  all  written 
notices  and  eomniuuieatioiis  and  suinmonsos  are  to  Ite  deemed  duly 
delivered  to  and  served  ujjun  tlie  purcliaser  by  being  left  for  him  at 
such  address,  unless  or  until  he  is  represented  hy  a  solicitor. 

Deposit.  4.  Each  purcliaser  is  at  tlie  time  of   sale    to   pay  a   deposit   of 

£  per  cent,  on  the  amount  of  his  purchase-money  to  , 

the  person  api)ointed  hy  the  said  judf^e  to  receive  the  same. 

Certificate.  5.  The  chief  clerk  of  the  said  judge  will  after  tlie  sale  proceed  to 

certify  the  result,  and  the  day  of  at  of  the  clock 

in  the  noon  is  appointed  as  the  time  at  which  the  purchasers 

may,  if  they  think  lit,  attend  hy  their  solicitors  at  the  chambers  of 
the  said  judg(^  at  the  lioyal  C<jurts  of  Justice,  London,  to  settle  such 
certificate.  The  certificate  will  then  be  settled,  and  will  in  due 
course  be  signed  and  filed,  and  become  binding  without  further 
notice  or  expense  to  the  purchasers. 

Abstract.  G.  The  vendor  is  within  [  ]  days  after  such  certificate  has 

become  binding  to  deliver  to  each  purchaser,  or  his  solicitor,  an 
aT)stract  of  the  title  to  the  lots  purchased  by  him,  subject  to  the 

Eequisitions.  stipulations  ((jntained  in  these  conditions.  And  each  purchaser  is, 
within  four  days  after  the  actual  delivery  of  the  abstract,  to  deliver 
at  the  office  of  ,  solicitor,  at  ,  in  the  county  of  ,  a 

statement  in  writing  of  his  objections  and  requisitions  (if  any)  to  or 
on  the  title  as  deduced  by  such  abstract ;  and  xipon  the  expiration 
of  such  last-mentioned  time, — and  in  this  respect  time  is  to  be 
deemed  of  the  essence  of  the  contract, — the  title  is  to  be  considered 
as  approved  of  and  acce})ted  by  such  purchase!",  sul)ject  only  to  such 
objections  and  recj[uisitions,  if  any. 

Timber.  7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at 

the  sale,  to  pay  the  value  of  all  timber  and  timber-like  trees, 
tellers,  and  pollards,  if  any,  on  the  lot  purchased  by  him,  down 
to  Is.  per  stick,  inclusive,  the  amount  thereof  to  be  ascertained  by  a 
valuation  to  be  made  in  manner  following ;  that  is  to  say,  each 
party  (vendor  and  purchaser),  or  their  respective  sohcitors,  is  within 
da^'s  after  the  chief  clerk's  certificate  has  become  binding  to 
appoint  by  writing  one  valuer,  and  give  notice  in  writing  to  the 
other  party  of  such  appointment,  and  the  valuers  so  appointed  are 
to  make  such  valuation,  Ijut  before;  tliey  commence  their  duty  they 
are  to  appoint  an  umpire  by  writing,  and  the  decision  of  such 
valuers  if  they  agree,  or  of  such  umpire  if  the}^  disagree,  is  to  bo 
final ;  and  in  case  the  purchaser  shall  neglect  or  refuse  to  appoint  a 
valuer,  and  give  notice  thereof  in  the  manner  and  within  the  time 
above  specified,  the  valuation  is  to  be  made  by  the  valuer  ajipoiuted 
by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

Completion.  8.   [To  be  altered  if  the  At]i   or  1th   condition  not  inserted.^     Each 

purchaser  is  under  an  order  for  that  purpose  to  be  obtained  bj^  liim, 
or  in  case  of  his  neglect  by  the  vendor  at  the  cost  of  the  purchaser, 
upon  application  at  the  chambers  of  the  said  judge,  to  pay  the 
amoimt  of  his  purchase-money  {after  deducting  the  amount  paid  as  a 
deposit),  together  with  the  amount  of  the  valuation  under  tlie  seventh 
condition,  if  any,  into  Court  to  the  credit  of  this  cause  ,  on  or 

before  the  said  day  of  ,  and  if  the  same  is  not  so  paid, 

then  the  purchaser  is  to  pay  interest  on  his  purchase-money, 
including  the  amount  of  such  valuation,  at  the  rate  of  £  per 
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cent,  per  anuiiin  from  the  day  of  to  the  day  on  which 

the  same  is  actually  paid.  -Upon  payment  of  the  purchase-money 
in  manner  aforesaid,  the  purchaser  is  to  be  entitled  to  possession, 
or  to  the  rents  and  profits,  as  from  the  day  of  ,  down  to 

which  time  all  outgoings  are  to  be  paid  by  the  vendor.  \_This 
must  be  in  accordance  with  the  order  directing  the  sale.^ 

9.  If  any  error  or  mis-statement  shall  appear  to  have  been  made  Compensa- 
in  the  above  particulars,  such  error  or  mis-statement  is  not  to  annul  tion. 
the  sale  or  entitle  tlie  purchaser  to  be  discharged  from  his  purchase, 
but  a  compensation  is  to  be  made  to  or  by  the  purchaser,  as  the 
case  may  be,  and  tlie  amount  of  such  compensation  is  to  bo  settled 
by  the  said  judge  at  chambers. 

\_Add  to  these  such  conditions  respectimj  the  title  and  title  deeds  as 
the  conveyancing  counsel  sliall  advise  to  be  necessary  or  jyroper.l^ 

Lastly.  If  any  purchaser  shall  not  pay  his  purchase-money  at  Re-sale, 
the  time  above  specified,  or  at  any  other  time  which  may  be  named 
in  any  order  for  that  purpose,  and  in  all  other  respects  perform 
these  conditions,  an  order  may  be  made  by  the  said  judge  upon 
application  at  his  chambers  for  the  re-sale  of  the  lot  purchased  by 
such  purchaser,  and  for  payment  by  such  purchaser  of  the  deficiency, 
if  any,  in  the  price  which  may  be  obtained  upon  such  re-sale  and  of 
all  costs  and  expenses  occasioned  by  such  default. 

The  following  conditions  may  he  added: — 

If  any  piu'chaser  shall  make  any  objection  or  requisition  which  Rescission  by 
the  vendor  shall  be  unable  or  unwilling  for  any  reasonable  cause  to  vendor, 
comply  with,  the  vendor  shall  be  at  liberty,  with  the  leave  of  the 
judge,  and  notwithstanding  any  intermediate  negotiation  or  attempt 
to  remove  or  comply  with  such  objection  or  requisition,  to  rescind 
the  contract  upon  such  terms  as  the  judge  may  approve,  and  there- 
upon the  purchaser  whose  contract  is  so  rescinded  shall  be  entitled 
to  have  his  deposit  returned  without  interest  or  costs,  and  shall 
forthwith  return  all  abstracts  and  papers  in  his  possession  belong- 
ing to  the  vendors. 

All  facts  certified  by  the  chief  clerk,   or  stated  in  any  judgment  Evidence. 
or  order  in  any  action  in  the  Chancery  Division  relating  to  the 
testator's  estate,  are  to  be  deemed  to  be  sufficiently  proved  without 
further  evidence. 


III. — Special  Conditions. 

1 .    Timber^  Fixtures,  ^r. 

1 .  All  tiuiber  and  other  trees,  pollards,  tellers,  saplings,  and  Timber  and 
underwood  \_or  the  fixtures,  or  in  case  of  leaseholds,  the  tenant's  fixtures, 
fixtures,  or  the  growing  crops,  or  the  stock  in  trade  on  the  premises] 
shall  be  paid  for  by  the  purchaser  at  a  valuation  to  be  made  by  two 
arbitrators,  one  to  be  appointed  by  each  i)arty,  or  the  umpire  to  be 
appointed  by  the  arbitrators,  the  appointments  to  be  made  in  the 
manner  directed,  and  the  parties  hereto,  arbitrators,  and  umpire  to 
have  the  powers  conferred  by  the  Common  Law  Procedure  Act, 
1854. 
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Special  condi- 
tion as  to 
identity  of 
copyholds. 


Freeholds  and 

copyholds 

mixed. 


By  trustees. 


By  liquidator. 


Title  deeds 
retained  by 
vendor. 


Sale  in  lots. 


2.   Identity. 

2.  No  other  ovidonco  .sliall  be  required  of  the  identity  of  anj-  lot 
with  the  property  to  which  title  is  sliown  by  the  abstract,  besides 
such  cvideiU'O  (if  any)  as  may  be  gathered  from  the  description 
contained  in  the  conrt  rolls,  and  a  statutory  declaration  made  in 
1878  l>y  ;Mr.  E.  who,  for  many  years,  collected  the  rents  of  the  pro- 
jierty  as  agent  for  !Miss  S.  the  trustee  and,  subject  to  a  life  estate, 
the  then  owner  of  the  property  [which  statutory  declaration  satis- 
fii'd  tlie  vendor  when  he  purchased  th(»  estate  in  1878]. 

3.  As  to  such  of  the  lots  as  are  stated  in  the  particulars  to  be 
partly  freehold  and  partly  copyhold,  the  purchasers  thereof  shall 
not  be  (>ntitled  to  have  it  shown  how  much  of  such  lots  respectively 
is  freehold  and  how  much  co]\vhold,  nor  to  have  the  freehold  and 
copyhold  parts  respectively  identified  and  distinguished,  or  the 
boundaries  thereof  respectively  ascertained,  nor  to  make  any  in- 
quiry into  or  concerning  the  same. 

3.  Conveyance. 

4.  The  vendors  arc  trustees  [executors,  mortgagees],  and  will 
convey  as  trustees  [personal  representatives,  mortgagees],  and  will 
not  give  any  other  ccjvenant  for  title  than  that  implied  l)y  their  so 
conveying. 

5.  The  vendor  is  the  liquidator  of  a  company,  and  will  only  give 
the  covenant  against  incuml)rances  implied  by  his  convoying  as 
trustee. 

4.  Title  Deeds. 

6.  The  muniments  of  title  [or,  some  of  the  muniments  of  title] 
relat(>  as  well  to  the  hereditaments  now  offered  for  sale  as  to  other 
hereditaments  the  property  of  the  vendor,  and  shall  be  retained  by 
the  vendor,  who  Avill  give  the  purchaser  a  statutory  acknowledg- 
ment of  the  right  to  production  and  delivery  of  copies  th(>reof,  and 
a  statutory  undertaking  for  safe  custody  [or,  but  the  vendor  being 
a  trustee  will  not  give  any  undertaking  or  covenant  for  safe 
custody]. 

7.  All  muniments  of  title  relating  to  more  than  one  lot  shall, 
after  completion  of  the  sale  of  all  the  lots  having  a  common  title, 
be  handed  over  to  the  largest  purchaser  in  value  of  such  lots,  and 
he  shall  give  to  the  purchasers  of  the  other  lots  having  a  common 
title  a  .statutory  acknowledgment  of  the  right  to  production  and 
deliver}'  of  copies  of  the  muniments  relating  to  such  common  title, 
and  a  statutory  imdertaking  for  safe  custody,  such  acknowledgment 
and  undertaking  to  be  prepared  by  and  at  the  expense  of  the  pur- 
chasers requiring  the  same.  Until  the  completion  of  the  sale  of  all 
the  lots  having  a  common  title,  the  vendor  will  retain  the  muni- 
ments relating  to  the  common  title,  and  the  purchasers  of  the  lots 
sold  shall  in  the  meantime  be  entitled  at  their  own  expense  to  the 
production  and  copies  of  such  muniments,  but  not  to  any  acknow- 
ledgment, undertaking,  or  covenant  in  that  behalf.  If  the  comjile- 
tion  of  the  sale  of  any  of  the  lots  having  such  common  title  shall 
be  delayed  for  more  than  one  year  from  this  sal(\  tlie  vendor  shall, 
at  the  rec[uest  and  expense  of  the  purchasers  of  the  lots  sold,  give 
the  statutory  acknowledgment  and  \_or,  but  not  the]  undertaking 
above  mentioned. 
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5.  Stamping,  Registration,  Legal  Estates. 

8.  No  objection  sliall  be  made  on  account  of  any  document  dated  Stamping, 
prior  to  the  IGth  day  of  May,   1888,  being  unstamped  or  insuffi- 
ciently stamped  \_add,  if  true,  which  however  is  not  known  to  bo  the 

case],  and  any  document  dated  as  aforesaid  which  the  purchaser 
shall  require  to  be  stamped  or  further  stamped  sliall,  if  practicable, 
be  so  stamped  by  him,  and  at  his  expense. 

9.  No  objection  shall  bo  made  on  the  ground  of  any  document  Registration, 
not  being  registered  in  the  Middlesex  registry,  and  if  registration 

of  an  unregistered  document  cannot  be  effected,  no  objection  shall 
be  taken  to  the  title  on  that  account  (nor  shall  the  vendor  be 
required  to  furnish  the  purchaser  with  the  name  of  the  heir  of  any 
testator  whose  will  was  not  registered). 

10.  The  purchaser  shall  not  require  any  outstanding  legal  estate  Legal  estate, 
(if  such  there  be,  which  the  vendor  does  not  believe)  to  be  got  in. 

11.  Ever}' or  any  outstanding  legal  estate  or  term  of  3-ears,   or  Legal  estate, 
interest  required  by  the  purchaser  to  be  got  in,  or  conveyed,  or 
assigned,    or    released,   shall    be    got   in,    conveyed,    assigned,    or 
released  at  the  expense  of  the  purchaser. 

6.  Particular  Kinds  of  Property. 
(i.)  Leaseholds. 

12.  The  production  of  the  receipt  for  the  last  papnent  of  rent  Performance 
due  under  the  lease  under  which  the  property'  is  held  shall  be  of  covenants, 
accepted  as  conclusive  evidence  that  all  the  covenants  contained  in 

the  said  lease  have  been  performed  up  to  the  day  of  actual  comple- 
tion of  the  purchase,  or  that  all  breaches  (if  any)  have  been  waived. 
\_Add,  if  necessary,  No  evidence  shall  be  recj^uired  that  the  person 
signing  such  receipt  is  entitled  to  the  reversion  expectant  on  the 
said  lease.] 

13.  If  both  lots  are  sold  at  this  sale  to  different  purchasers,  the  Property  held 

vendor  will  grant  an  underlease  to  the  purchaser  of  Lot  2  for  the  under  one 

term  stated  in  the  particulars,  less  one  day,  and  subject  to  the  rent  lease  and  sold 

1/  '  ^  J  \T\  lwo  lots 

mentioned  in  the  particulars,  and  will  then  assign  to  the  purchaser 

of  Lot  1  the  premises  comprised  in  the  said  lease  of  [_date^,  subject 

to  the  said  underlease  of  Lot  2.     If  cither  of  the  said  lots  shall  not 

be  sold  at  this  sale,  the  vendor  will  grant  an  underlease  of  the  lot 

sold  to  the  purchaser  thereof  for  the  term  stated  in  the  particulars, 

less  one  day,  and  subject  to  the  rent  mentioned  in  the  particulars. 

The  underlease  and  a  counterpart  thereof  shall  be  prepared  by  the 

vendor's  solicitor  at  the  expense  of  the  purchaser,  and  shall  be  in  the 

same  form,  and  shall  contain  the  same  covenants,  or  as  near  thereto 

as  the  circumstances  of  the  case  will  permit,   as  the   said  lease  of 

\_date~\.     The  purchaser  shall  not  be  entitled  to  any  apportionment 

of  rent  other  than  that  made  by  the  vendor,  and  in  no  case  shall  the 

purchasers  be  entitled  to  an}-  cross-covenants  or  other  remedies  as 

between  themselves,  other  than  the  covenants  to  be  contained  in  tlie 

said  underlease. 

14.  The  lease  under  which  the  property  is  held  may  be  inspected  Notice  of 
at  the  office  of  the  vendor's  solicitors  seven  days  prior  to  the  day  of  contents  of 
sale,  and  will  be  produced  at  the  sale.     The  purchasers  shall  bo  ^^ase. 
deemed  to  have  bought  with  full  notice  of  the  contents  of  such 
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Lease  lost. 


PcrfoiTiiance 
of  covenants. 


lease,  notwitlistauding  auy  incomplete  or  incorrect  description  thereof 
in  the  particular.'^. 

15.  The  purchaser  shaU  be  satisfied  with  the  recital  of  the  lease 
contained  in  an  indenture  of  assignment,  dated,  &c.,  without  requir- 
ing production  of  the  lease,  or  proof  tliat  it  is  lost,  or  a  copy  of  the 
lease,  or  proof  of  its  contents  further  than  sucli  recital  affords. 

(ii.)    Underlease. 

16.  The  production  of  the  roceijit  for  the  last  payment  of  rent  due 
imder  tlie  indenture  of  underlease  under  wliich  the  property  is  held 
shall  be  accepted  as  conclusive  evidence  that  all  the  covenants  con- 
tained in  tlie  said  underlease,  and  also  in  the  superior  lease,  have 
been  performed  up  to  the  day  of  actual  completion  of  the  pur- 
chase, or  tliat  all  breaclies,  if  any,  have  been  waived,  and  that  all 
rent  due  under  the  superior  lease  has  been  paid. 


Notice  of 
leases. 

Prior  leases 
not  .surren- 
dered. 


Lease  subject 
to  underlease. 


Completion. 


Validity  of 
policy. 


Contingent 
remainder. 


(iii.)  Land  sold  snhjecf  to  Leases. 

17.  Tlio  property  is  sold  subject  to  the  leases  mentioned  in  the 
particulars,  counterparts,  or  abstracts  or  copies  of  the  counterparts, 
whereof  may  be  inspected  at  the  office  \^continuc  as  in  Ko.  14]. 

18.  No  objection  or  requisition  shall  be  made  with  respect  to  any 
lease  or  tenancy  prior  to  the  subsisting  lease  dated  ,  whether 
such  prior  lease  or  tenancy  be  mentioned  in  the  aljstract  or  not,  but 
sucli  prior  lease  or  tenanc}' shall  be  assumed  to  ]iave])een  effectually 
determined. 

19.  The  purchaser  shall  not  make  any  objection  or  requisition  in 
respect  of  the  term  purported  to  be  granted  by  the  said  indenture 
of  underlease  being  in  excess  of  the  term  granted  by  the  said 
indenture  of  lease,  or  in  respect  of  auy  variance  between  the  cove- 
nants and  conditions  of  the  said  imderlease  and  the  covenants  and 
conditions  of  the  said  lease.  The  said  lease  and  counterpart  of  the 
said  underlease  or  copies  thereof  can  be  inspected  [^continue  as  in 
No.  14]. 

(iv.)  Life  Estates  and  Policies  of  Assurance. 

20.  Tlie  purchaser  shall  from  the  hour  of  sale  bear  the  risk  of 
the  droi)ping  of  the  life  of  the  life-tenant,  and  on  payment  of  the 
})urchase-mouey  sliall  be  entitled  to  the  rents  and  liable  for  any 
outgoings  as  from  the  time  fixed  for  com2:)letion,  and  entitled  to  all 
advantages  of  the  policy  of  assui'ance.  The  purchaser  shall  jiay 
any  premium  which  may  become  payable  after  the  day  of  sale 
\_state  in  t/ie  j^artici/lars  on  what  day  the  premium  falls  due~\. 

21.  The  purchaser  shall  accept  the  production  of  the  receipt  for 
the  last  premium  payable  on  the  policy  as  conclusive  evidence  that 
the  policy  is  valid  and  su])sisting. 

(v.)    Contingent  Remainder  and  Polioj. 

22.  The  purchaser  shall  bear  the  risk  of  the  remainderman  dying 
in  the  lifetime  of  the  tenant  for  life  \_or  whatever  the  contln(jency 
may  ie],  and  in  case  the  remainderman  shall  so  die  before  the  com- 
pletion of  this  sale,  the  purchaser  shall  nevertheless  pay  the 
purchase-money,  and  any  interest  })ayable  under  condition 
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All  advantages  of  the  said  contiBgent  remainder  and  policy  shall 
belong  to  the  purchaser  as  from  the  hotir  of  sale,  and  he  shall  pay 
any  premium  wliich  may  Lecome  payable  on  the  said  policy  after 
the  day  of  sale  [_Ad(I  condition  as  to  the  validity  of  policy^  No.  2 1 ,  uhove^ 

(vi.)  Advoicson. 

23.  In  case  the  present  incumbent  shall  die,  or  relinquish  or  be  Advowsou. 
deprived  of  the  benefice,  before  the  day  fixed  for  tlie  completion  of 

the  sale,  the  vendor  will  present  [use  his  best  endeavours  to 
procure  the  presentation  of]  such  duly  qualified  person  as  the 
purchaser,  having  accepted  the  title  and  paid  the  purchase-money, 
shall  nominate.  The  purchaser  shall  bear  the  risk  of  the  presenta- 
tion devolving  on  the  Crown  in  consequence  of  the  incumbent  being 
promoted  to  a  bishopric,  and  shall  not  be  entitled  to  any  compensa- 
tion therefor. 

24.  The  purchaser  shall  not  require  any  proof  of  the  correctness  Age  of  iu- 
of  the  statement  of  the  age  and  state  of  health  of  the  present  cumbent. 
incumbent. 

7.    Conditions  as  to  Title. 

25.  The  purchaser  shall  assume  that  no  wife  or  widow  of   any  Dower, 
former  owner  is  entitled  to  dower  [or  freebench],  unless  such  wdfe 

or  widow  is  mentioned  in  the  abstract. 

26.  The  vendor  will  not  pay  or  provide  for  the  succession  duty  Succession 
(if   any)  pa3'able  on  the  deaths  of   the  life-tenant  and  annuitant  duty, 
above  referred  to. 

27.  The  purchaser  shall  assume  that  all  legacies  and  annuities  Legacies  and 
given  by  the  will  of  X.,  who  died  in  the  year  ,  have  been  annuities, 
duly  paid  or  provided  for,  or  have  expired. 

28.  Lots  ,  and  a  portion  of  Lot  ,  were,  wuth  other  Annuity, 
hereditaments,  not  the  subject  of  this  sale,  charged  by  the  will  of 

A.  B.,  proved  in  the  year  ,  with  two  annuities  of   50/.  per 

annum.  One  of  such  annuities  ceased  by  reason  of  a  devise  to  the 
annuitant  of  the  hereditaments  upon  which  the  annuity  was  charged. 
Upon  the  purchase  by  the  present  vendor  in  the  year  ,  a  bond 

of  indemnity  against  any  claim  by  the  remaining  annuitant  was 
given  to  him.  The  vendor  will  assign  such  bond  to  the  purchaser 
at  the  expense  of  the  latter,  and  shall  not  be  required  to  procure  a 
release  of  the  said  annuity,  or  any  evidence  that  it  has  expired. 

29.  By  an  indenture  dated  ,  A.  B.  indemnified  the  then  pur-  Fee  farm 
chaser  against  certain  fee  farm  rents  charged  {inter  alia)  on  the  rents. 
hereditaments  therebj-  conveyed.     No  claim  has  ever  been  made 

in  respect  of  such  fee  farm  rents  on  the  property  now  offered  for 
sale,  and  the  purchaser  shall  not  require  any  release  or  further 
indemnity  in  respect  thereof. 

30.  The  purchaser  shall  not  require  any  other  proof  of  the  satis-  Mortgage, 
faction  of  a  mortgage  dated  than  that  afforded  by  the  vendor's 
possession   of  the  mortgage  deed,   and  a   statutor}'  declaration  by 

the  vendor  that  the  deed  has  been  in  his  possession  for  j^ears, 

and  that  he  has  never  heard  of  any  claim  in  respect  of  principal 
or  interest  imder  the  said  mortgage. 

31.  The  purchaser  shall  assume  that  a  sum  of  £  and  inte-  Mortgage  of 
rest  intended  to  be  secured  by  a  conditional  surrender  dated  ,  copyholds, 
in  respect  whei'eof  no  claim  lias  been  made  for            years,  has  been 


400 


APPENDIX  ir. 


Mortgages  to 

building 

societies. 


Titbes. 


Restrictive 
covenants. 


Pedigree. 


Variation  in 
name. 


Will,  proof  of 
seisin. 


Will  devising 
copyholds. 


Will  (not 
proved)  not 
affecting 
land. 


paiil  off  or  otherwise  discharged,  aud  shall  not  require  the  vendor 
to  obtain  any  warrant  of  satisfaction  tlieroof,  or  to  enter  any  such 
■warrant  on  the  i-ourt  rolls,  nor  shall  the  purchaser  make  any 
objection  or  rc(|uisition  in  respect  of  such  conditional  surrender. 

32.  Where  any  mortgage  has  been  made  to  a  building  society 
and  tliere  is  a  receipt  for  the  mortgage  debt  endorsed  on  the  mort- 
gage deed  i)urportiug  to  be  sealed  with  the  society's  seal  and 
countersigned  by  the  manager  or  secretary  of  the  society,  the 
purihast'r  shall  assume  that  the  seal  was  properly  affixed  and  that 
the  person  signing  as  manager  or  secretary  was  at  the  time  of 
signing  duly  appointed  manager  or  secretary  of  the  society  [arW, 
where  necessary,  ''  notwithstanding  that  at  the  date  of  such  receipt 
the  society  was  dissolved  "],  and  the  purcliaser  shall  not  make  any 
requisition  or  inquiry  of  the  vendor  or  elsewhere  in  reference  to 
the  constitution  of  tlie  society. 

o3.  The  purchaser  shall  not  rerpiire  anj'  proof  tliat  the  property 
is  titlu^-free  other  than  a  statutory  declaration  by  A.  13.  that  he  has 
occupied  the  property  for  the  last  j-ears,  and  that  no  claim 

has  ever  been  made  on  him  for  tithes,  tithe  rent-charge,  or  other 
payment  in  lieu  of  tithes. 

34.  The  property  is  part  of  a  building  estate  and  is  subject  to 
the  covenants  and  conditions  contained  in  a  deed  poll  dated 

A  copy  of  this  deed  poll  can  be  inspected  by  intending  piu-chasers 
at  the  sale  or  days  before  the  sale  at  the  office  of  the  vendor's 

solicitor. 

35.  The  purchaser  shall  not  require  any  other  proof  of  the 
pedigree  of  X.,  a  former  owner  of  the  property,  or  of  the  birth, 
marriage,  or  death  of  anv'  jierson  named  in  such  pedigree,  than  a 
statutory  declaration  Ijy  A.  B.  a  solicitor  and  friend  of  X.'s  family, 
[which  declaration  satisfied  the  vendor  on  the  occasion  of  his  piu'chase 
in  the  year  J. 

36.  Tlie  purchaser  shall  be  satisfied  with  a  statutory  declaration 
(wliicli  satisfied  the  vendor  when  he  purchased)  by  John  AVilliam 
Smith,  that  he  is  the  "  John  Smith,"  son  of  John  Smith  and  Mar}-- 
Brown  named  in  Anna  Brown's  will,  and  identifying  his  certificate 
of  birth. 

37.  Tlie  title  shall  commence  with  the  will  of  A.  B.  dated  , 
and  proved  ,  and  containing  a  general  devise.  The  purchaser 
shall  assume  that  the  testator  died  seised  in  fee  simple  of  the 
property  now  offered  for  sale.  [//'  the  will  was  dated  before  1838, 
say:  "that  the  testator  was  seised  in  fee  simple  of  the  property 
now  offered  for  sale  at  the  date  of  his  will  and  thenceforth  up  to 
his  death."] 

38.  The  title  shall  commence  wutli  the  will  of  A.  B.  proved  , 
and  containing  a  devise  of  all  the  testator's  property  in  the  parish 
of  Q.  The  purchaser  shall  not  require  any  other  proof  of  the 
testator's  seisin  than  is  afforded  by  the  entry  on  the  court  rolls  of 
the  admittance  of  X.  as  trustee  of  the  will. 

39.  The  whole  of  the  property  with  the  exception  of  Lot  1  passed 
to  the  vendor  by  virtue  of  a  deed  of  gift,  dated  the  6th  April,  1881, 
in  which  deed  of  gift  Lot  I  was  accidentally  omitted,  but  the  title 
■will  be  confirmed  by  the  heir-at-law  of  the  donor,  aud  inasmuch  as 
such  donor  left  a  will  purporting  to  deal  ■with  personal  property 
only,  which  has  never  been  proved  in  consequence  of  uo  personal 
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proportv  having  passed  thereunder,  eacli  purchaser  shall  he  satisfied    •        .  ■  V"'^ 
with  a  statutory  declaration  to  be  made  by  the  heir-at-law  that  no  -  ■'■■-•^^o 

will,  dealing  with  real  property,  was  ever  executed,  and  that  what- 
ever real  property  the  said  donor  was  possessed  of  and  was  not 
included  in  terms  in  the  deed  of  gift  passed  to  him  as  such  heir-at- 
law,  and  each  purchaser  shall  be  precluded  from  requiring  jn'oduc- 
tion  of  the  said  will,  or  the  probate  thereof,  as  evidence  of  the 
vendor's  title,  and  shall  accept  the  vendor's  covenant  of  indemnity 
against  any  claim  to  dower  which  could  be  made  by  the  donor's 
widow. 

40.  A.  B.,  a  late  owner  of  the  property,  left  several  documents  Disputed  will, 
purporting  to  be  wills  or  codicils  which  were  pronounced  against 

and  set  aside  in  1885  by  a  judgment  in  the  Probate  Division  in  an 

action  of  A.  v.  B.,  an  abstract  of  which  judgment  shall  be  furnished 

to  the  purchaser.     The  purchaser  shall  accept  the  said  judgment  as 

conclusive,  and  shall  not  make  any  recj^uisition  or  objection  in  respect 

of  any  of  the  said  wills  or  codicils,  or  the  constitution  of  the  said 

action  or  any  proceedings  therein.     The  said  A.  B.  also  left  a  will, 

dated         ,  which  has  at  present  neither  been  set  aside  nor  admitted 

to  probate,  but  is  the  subject  of  pending  litigation  in  the  Probate  , 

Division.     The  vendor  is  both  devisee  under  such  last-mentioned 

will,  and  heir-at-law  of  the  testator,  and  the  pending  litigation  was 

tjaused  by  disputes  relating  only  to  the  testator's  personal  estate; 

The  purchaser  shall  not  make  any  requisition  or  objection  in  resj)ect 

of  the  said  will  or  pending  litigation.     The  vendor,  who  is  also  the 

administrator  pendente  lite  of  the  testator,  will  make  a  statutory 

declaration  that,  except  as  aforesaid,  no  will  or  codicil  was  found 

after  A.   B.'s  death,   and  the  purchaser  shall   require  no  further 

evidence  that  A.  B.  made  no  other  will  or  codicil  than  those  above 

referred  to. 

41.  By  indenture  dated,  &c.,  the  property  was  demised  for  seven  Ejectment  by- 
years  from  29th  September,  1884.     An  action  to  recover  possession  vendor  of  his 
of  the  property  was  brought  by  the  vendor  in  the  Queen's  Bench  lessee. 
Division  of  the  High  Court   of  Justice  in  October,  1886,   and  on 

6th  January,  1887,  an  order  was  made  that  the  action  should  be 
stayed  upon  the  defendants,  who  were  not  the  lessees  but  the  actual 
occupiers,  giving  to  the  vendor  possession  of  the  premises,  and  upon 
the  terms  mentioned  in  the  said  order,  and  the  lease  of  the  premises 
was  handed  over  to  the  vendor.  The  original  writ  and  copy  order 
can  be  seen  at  the  office  of  the  vendor's  solicitors  on  any  day 
previous  to  the  day  of  sale.  And  the  original  lease  will  be  handed 
to  the  purchaser  on  completion.  The  purchaser  shall  not  be  entitled 
to  make  any  objection  or  requisition  on  the  ground  that  there  has 
been  no  surrender  of  the  premises  executed,  or  judgment  for 
recovery  of  possession  of  the  premises  obtained,  or  in  any  way 
arising  out  of  the  said  proceedings  of  which  the  purchaser  shall  bo 
taken  to  have  full  notice. 

42.  The  title  shall  commence  with  an  indenture  dated  1888,  Recent  com- 
wherein  the  earlier  title  commencing  with  the  will  dated,  &c.,  of  mencement  of 
A.  B.  who  died  [_date']  is  recited,  and  whereby  it  appears  that  the  *^*^®- 
property  was  then  sold  under  the  direction  of  the  Chancery  Division 

of  the  High  Court  of  Justice  in  an  action  for  the  administration  of 
the  trusts  of  the  said  will. 

43.  The  title  shall  consist  of  the  deed  of  conveyance  upon  trust  Eeccnt  com- 
■\y_  J)  I)  mencement  of 
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very  compli- 
cated title. 


Short  title  on 
sale  out  of 
Court. 


for  sale,  dated  1888,  and  tlie  recitals  therein  contained,  and 

no  purchaser  shall  he  entitled  to  anything  more  except  a  copy  of 
sucli  deed  and  of  the  statutory  declaration  hereinafter  mentioned 
Inasmuch  as  the  title  is  voluminous  and  complicated,  a  statutory 
declaration  has  been  made  by  Mr.  E.  (a  solicitor  and  one  of  the 
trustees  for  sale),  who  has  for  forty  years  been  ac(|uaiutcd  ^vith  the 
pro[)erty  and  the  administration  of  the  trusts  thereof.  Such  decla- 
ration verities  the  recitals  in  tlie  sale  deed  as  true  to  the  best  of  the 
knowledge  and  belief  of  the  said  Mr.  E.,  and  the  a})plication  of  the 
rents  for  forty  years  in  accordance  -with  the  title  deduced  by  the 
said  recitals  ;  and  such  declaration  shall  be  accepted  as  an  absolute 
and  conclusive  answer  to  all  objections  and  requisitions  whatever. 
Nevertheless  any  piu'chaser  may  for  his  satisfaction  and  at  his  own 
expense  in  all  respects  (including  the  vendor's  expense  of  produc- 
tion) inspect  such  of  the  older  title  deeds  as  are  in  the  possession 
of  the  vendors,  but  no  requisition  shall  bo  founded  thereon.  The 
said  statutory  declaration  or  a  cop}'  may  bo  seen  seven  days  before 
or  at  the  sale. 

The  vendors  sell  and  will  convey  as  devisees  under  the  will  of  X., 
deceased,  and  no  further  evidence  of  their  right  to  convey  shall  be 
required  than  an  otiico  copy  of  the  chief  clerk's  certificate,  dated 
,  in  an  action  of  A.  v.  B.,  which  certificate  states  (amongst 
other  things)  that  the  vendors  arc  entitled  to  the  property  for  an 
estate  in  fee  simple  free  from  incumbrances. 


INDEX. 


Note. — The  initials  P.  and  V.  throughout  stand  for  ''Purchaser"  and 

"  Vendor.''^ 


ABANDONMENT.     Bee  Waivee. 

ABATEMENT 

of  purchase -money.     See  Compensation. 

rent,  on  contract  to  grant  lease  by  person  having  only  a  moiety,  132, 
145. 

"ABOUT,"  11,  12,  269. 

ABSTEACT, 

commencement  of.     8ee  Title. 

condition  for  delivery  of,  effect  of,  on  condition  binding  P.  to  accept  V.'s 
title,  221. 
that  P.  shall  pay  for,  if  he  requii'es  one,  253. 
defect  in  title  revealed  by,  rule  of  aliunde  as  to,  215. 

not  disclosed  by,  P.  accepting  title  may  object  to,  255. 

P.  may  rescind  after  payment  into  Court,  257. 
delivery  of,  delay  in,  entitles  P.  to  further  time  for  requisitions,  255. 

precludes  V.  from  giving  short  notice  to  complete, 

277. 
P.'s  liability  to  interest  is  postponed  by,  285. 
reasonable  delay  in,  what,  248. 
time  not  essential  for,  248. 
error  in,  corrected  in  deed  subsequently  abstracted,  250. 
expense  of  preparing,  is  borne  by  Y.,  338. 
imperfect,  fraudulent  delivery  of,  309,  310. 

time  for  completion  enlarged  because  of,  285. 
requisitions  enlarged,  256. 
neglect  of  P.  to  ask  for,  248. 
non-delivery  of,  effect  of,  on  P.'s  liability  to  pay  interest,  282. 

on    V.'s   rights  under  condition   for  rescis- 
sion, 251,  311. 
of  documents  prior  to  commencement  of  title,  228,  232. 
lost  title  deeds,  when  evidence,  331. 
two  or  more  lots  with  common  title,  341. 
perfect,  burden  of  proof  that  abstract  is,  250. 
damages  for  non-delivery  of,  250. 
delivered,  but  further  unnecessary  title  deduced,  285. 
what  is,  249. 
P.  is  entitled  to,  248. 

although  bound  to  accept  title,  225. 
though  not  entitled  to,  may  yet  inspect  title  deeds,  332. 
restrictions  not  mentioned  in,  307. 
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ABSTRACT— co;//(;i  »f  (7. 

rotontion  of.  length  of  time  of,  affects  reasonableness  of  notice  to  com- 
]iloto,  277. 
without  ])rotost  is  acceptance  of  title,  252. 

waiver  of  essentiality  of  time,  278. 
sufficiency  of,  24!).  "JJO. 
supplemental,  dolivei-y  of,  is  not  waiver  of  right  to  rescind,  311. 

Y.'s  duty  to  deliver,  311. 
verification  of,  expense  of,  recoverable  as  damages,  125. 
what  title  deeds  V.  must  produce  in,  330. 

ACCEPTANCE  OF  TITLE.    See  Eequisitioxs. 

ACCESS, 

to  land  sold,  30,  190. 
"tradesman's  entrance,"  13,  113. 

ACCIDENTAL  LOSS.     See  Deterioration. 

ACCOUNT 

of  rents  and  profits,  how  taken,  298,  299. 

ACCEUING.    See  Completion. 

ACKNOAVLEDGMEXT 

of  right  to  production,  333 — 337.    And  see  Title  Deeds. 

ACQUIESCENCE.     And  see  Waiver. 

of  V.  in  P.'s  self-deception,  33,  77.     And  see  Silence. 

ACRE, 

description  in  acres,  roods,  and  perches,  12. 
what,  10. 

ACREAGE, 

deficiency  in,  of  parcels  in  title  deeds,  245. 
misdescription  of,  is  material,  53. 

non-essential,  if  small,  110. 

not  covered  by  condition  of  identity,  245. 
purchaser  knowing  property  is  not  presumed  to  know,  55. 

ACT  OF  GOD.     See  Deterioration. 

ACTS  OF  PARLIAMENT, 

local  and  public,  affecting  the  property,  need  not  be  mentioned,  40. 

expenses  of  paving  incui-red  under,  304. 
private,  construction  of,  206. 

must  be  mentioned,  40. 
public  and  general,  construction  of,  203,  204. 

references  to.     See  STATUTES. 

ACTUAEY, 

assessment  by,  for  deficiency  dependent  on  duration  of  life,  144,  148. 
for  dower,  156. 

of  probable  duration  of  lease  for  lives,  146. 
what  contingencies  do  not  admit  of,  150. 

ADMINISTRATOR 

described  as  executor,  9. 

ADVERSE,    ft'ee  Claims. 
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ADVOWSON,  • 

length,  of  title  whicli  1*.  may  require,  226. 
non-disclosure  of  charge  for  Queen  Anne's  bounty,  42. 
statement  as  to  incumbent's  age,  13. 
"  voidance  likely  to  occ\ir  soon,"  27. 

AGE 

of  tenant  for  life  misrepresented  on  sale  of  reversion,  11(J. 

AGENT, 

auctioneer  wten,  of  V.  to  receive  deposit,  181. 

to  sign  contract  of  sale,  37G. 
for  purchase,  buying  in  his  own  name,  104.  y 

for  sale  committing  fraud  is  personally  liable,  93. 

false  representation  by,  that  V.  has  a  good  title,  211. 
fraud  committed  by,  liability  of  V.  as  for  fraud,  91. 

for  his  own  private  ends,  93. 
fraudulent  misrepresentation  by,  91. 
innocent  misrepresentation  hy,  90. 
mistake  by,  139. 

partial  owner  acting  as,  for  trustees,  13j. 
person  falsely  pretending  to  be,  is  liable  in  damages,  93. 

measure  of  damages,  129. 
mortgagor  is  not  mortgagee's,  to  bid,  180. 

AGGEESSIVE  DECEIT.     Hee  Misrepresentatiox. 

AGEEEMENT.     See  Memorandum. 

collateral  verbal,  when  enforced,  167,  168. 
expenses  of,  recoverable  by  P.  as  damages,  125. 
for  lease,  mortgage  of,  230. 

P.  of  leaseholds  cannot  call  for,  230. 
plan  incorporated  in,  94. 
subsequent  parol,  168,  169. 

terms  of,  maj''  show  whether  misdescription  is  essential,  103. 
to  assign  lease,  not  satisfied  by  grant  of  new  lease,  lOS. 
grant  lease,  71,  72,  107. 
■     '    ■  by  landlord  with  limited  estate,  132,  145. 

sell  lease,  71,  72, 

ALIUNDE, 
rule  of,  215. 

applied  to  statutory  conditions,  228,  230. 
examples  of  conditions  evading,  218,  220. 

hit  by,  211,  216,  231. 

ALTERATIONS.     See  Deterioratiox. 
by  pui'chaser, 

improving  the  property,  159,  297. 
what,  amount  to  acceptance  of  title,  253,  254. 
by  vendor, 

damages  for,  301 — 303. 
demolition  of  unsuitable  buildings,  302. 
in  essential  matters,  16. 

making  false  description  true,  16.  \ 

true  description  false,  16. 

AMBIGUITY, 

definition  of,  46. 

distinguished  from  misleading  statement,  19,  20. 

example  of,  in  conditions,  231. 
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AMBIGUITY— coh</h  »f(?. 

j^onoral  term  is  not  nocossarily  an,  47. 
in  ill-drawn  instrument,  204 — 207. 

private  Act,  206. 
may  he  corrected  by  particulars  or  conditions,  48. 
explained  by  jtarticulars  or  conditions,  G5. 
P.  complaining  of,  must  show  ho  was  misled  by  it,  47,  52. 

"AMPLY  SECUPED,"  28,  71. 

ANNEX, 

deed  directed  to  be  read  as,  229. 

ANNUITY, 

charged  on  reversion,  misleading  condition  as  to,  243. 

demand  for  release  of,  is  an  "  objection  to  title,"  306. 

life,  on  sale  of,  time  is  essential,  273. 

mention  of,  is  notice  of  tenn  of  years,  when,  66. 

misrepresentation  as  to  circumstances  of  grantor  of,  26. 

redeemable,  omission  to  describe,  as,  36,  108. 

sale  of  land  in  consideration  of,  form  of  conveyance,  328. 

APPEARANCE, 

of  property,  misleading,  plan  being  correct,  14,  94,  95. 

notice  from,  negatived  by  misrepresentation,  95. 

APPOINTMENT, 

good  root  of  title  {qn.?),  227—229. 
presumption  of  bona  fides  of  prior,  199. 
validity  of,  doubtful,  199. 

APPOETIONIklENT, 

of  purchase-money,  method  of,  369. 

on  joint  sale,  368,  369. 

on  sale  of  properties  held  on  different  triists,  369. 
of  rent,  304. 

APPEOPEIATION, 

depositing  insufficient  amount,  291. 

effect  on,  of  condition  making  interest  jmyable  in  case  of  delay  "  fi'om 

anj"  cause  whatever,"  291. 
higher  rate  of  interest  under,  293. 
how  effected,  290,  291. 

investing  or  depositing  on  separate  account,  290. 
joint  investment  by  V.  and  P.,  293. 
keeping  money  idle,  290. 
not  possible  where  P.  in  default,  292,  293. 
notice  of,  must  be  given,  291. 

not  enough,  290. 
paying  into  P.'s  general  account,  290. 
unnecessary,  made  by  P.,  292. 
waiver  by  P.  of  right  to  make,  293. 

AEABLE  LAND, 
access  to,  36,  190. 

ARBITRATION, 

distinguished  from  valuation,  185. 

ARBITRIUM  BONI  VIRI,  185. 

ARTICLES  OF  ASSOCIATION, 

misrepresentation  in  prospectus  corrected  by  reference  to,  48. 
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ASSESSMENT, 

of  compensation.    See  Compensation. 
of  damages.     See  Damages. 

"ASSUME," 

condition  binding  P.  to  assume  wliat  V.  knows  to  be  false,  223. 
meaning  of  word  in  condition  relating  to  title,  217,  220. 
word  used  in  statutory  conditions,  228. 

ATTESTED  COPIES.     See  Copies. 

AUCTION.     See  Bidding  and  Eeserve. 

Sale  by  Auction  Act,  18(57  . .  17>5.     And  see  Statutes. 
is  within  Statute  of  Frauds,  375. 

AUCTIONEER, 

action  against,  for  deposit,  121. 

not  if  paid  to  him  as  V.'s  agent,  121. 
agent  for  V.  to  receive  deposit,  when,  181. 
authority  of,  to  pay  deposit  to  V.'s  solicitor,  181. 
to  receive  dej^osit,  181. 

residue  of  purchase-money,  181. 
to  sign  contract  on  behalf  of  P.,  376. 
on  behalf  of  V.,  376. 
clerk  of,  authority  of,  to  sign  contract,  377. 
liability  of,  making  mock  biddings,  177. 

paying  deposit  to  V.'s  solicitor  without  authority,  181. 
receiving  V.'s  bid  on  sale  "  without  reserve,"  178. 
on  "  peremptory  sale,"  178. 
reading  lease  at  sale,  168. 

particulars  and  conditions  at  sale,  165,  167,  387. 
stakeholder  of  deposit,  when,  121,  181. 
verbal  declaration  by,  as  to  particulars  and  plan,  94,  165,  166. 

misrepresentation  by,  168. 
who  is  also  V.,  printing  name  outside  conditions  is  not  signature,  376. 
signatiu-e  by,  376,  377. 


BANKEUPTCY, 

act  of,  by  V.  is  a  defect  in  title,  19-1,  198. 
of  P.,  forfeiture  of  deposit  on,  347. 
on  sale  in,  execution  of  conveyance  by  bankrupt,  320. 
sale  in,  is  mthin  Statute  of  Frauds,  375. 

trustee  in,  gi-ving  title  commencing  with  assignment  to  himself,  363. 
selling  leaseholds  cannot  require  indemnity,  329. 

BAEGAIN, 

damages  for  loss  of.     See  Damages. 

BASE  FEE, 

conveyance  of,  by  tenant  in  tail  in  remainder,  101. 

BIDDING.     See  Reserve. 

auctioneer  making  fictitious,  177. 

by  square  yard,  11. 

condition  against  retracting,  effect  of,  180. 

mortgagor  bidding  on  sale  by  mortgagee,  180. 

no  other,  except  P.'s  and  puffer's,  177. 

retracting,  180. 

stranger  making  fictitious,  180. 

vendor  bidding  on  sale  "  without  reserve,"  177,  178. 
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BONA  FIDES, 

neoossary,  it'  V.  wishes  to  enforce  condition   making  time   for  r('([ui- 

yitions  essential,  257. 
of  V.  in  contUtiiin  binding  V.  to  admit  facts,  ;jl."»,  3l(). 
presumption  as  to,  I'.K'j,  ISIS, 
on  prior  appointment,  199. 

sale  of  reversion,  19S. 
on  purchase  by  father  from  son,  197. 

solicitor  from  client,  197. 
strengthened  hy  lapse  of  time,  199. 
requisite  in  conditions,  '222. 
on  sale  by  Court,  '313. 

"BONDED  SUGAR  EEFINERY,"  1.5. 

BOUNDARIES.     See  Idextity'. 

must  be  pointed  out  on  sale  of  mixed  freeholds  and  copyholds,  214. 

BREACH 

of  contract,  damages  for.     (See  Damages. 
of  trust.     »S'ee  Trust. 

••BRICK-BUILT," 

misdescription  as,  25,  112. 

BROTHEL, 

existence  of,  adjoining  house  sold,  38,  91. 

"BUILDING  LAND," 

implied  representation  by  description,  45. 

no  implied  reservation  by  calling  adjoining  land,  15. 

BUILDING  LINE,  307. 

BUILDING  MATERIALS, 

sale  of,  is  within  Statute  of  Frauds,  375. 

BUILDING  SCHEIklE, 

width  of  I'oads  in,  26,  96. 

BUILDING  SOCIETY, 

reconveyance  to,  unstamped,  241,  242. 

BUILDINGS, 

land  containing,  compensation  for  misdescription,  145. 

on  mixed  copyhold  and  freehold  land,  requisition  as  to,  246. 

removal  of,  omission  to  mention,  38. 

BUSINESS, 

loss  by  P.  through  V.'s  delay  in  completing,  295. 

wilful  refusal  to  comi^leto,  128. 
loss  by  V.  in  canying  on,  304. 
property  bought  for,  time  is  essential,  273. 

"BY 

and  at  the  expense  of,"  how  construed,  331,  335. 
estimation,"  11. 


CANCELLATION 

is  the  remedy  for  mistake  as  to  nature  of  document,  161. 
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CAVEAT  EMPTOR,  ^       •         :) 

how  far  maxim  applies  to  sale  of  land,  35. 
inapjilicable  to  latent  defects,  35. 

where  V.  makes  positive  misrepresentation,  43. 

CELLAE, 

comprised  in  lease  but  not  occupied,  190. 
want  of  title  to,  36. 

CEETIFIGATE, 

expense  of  obtaining,  33.S,  339. 
siu-yej^or's,  339. 

CESTUI  QUE  TRUST, 

conciuTcnce  of,  when  unnecessary,  320. 

covenants  for  title  by,  323. 

specific  performance  injurious  to,  134. 

CHANCEL, 

liability  to  repair,  is  an  essential  defect,  116. 

must  be  mentioned  by  V.,  36. 

CHAEGE.    See  Incumbrance. 

CHATTELS, 

caveat  emptor  on  sale  of,  35. 

damages  for  loss  of  bargain  on  sale  of,  122. 

CHEQUE, 

action  on,  for  deposit,  defence  to,  119. 

CHILD, 

appointment  to,  suspicion  of  fraud  in,  199. 
father  buying  from,  suspicion  of  unfairness,  197. 

CLAIMS, 

adverse,  usually  need  not  be  mentioned,  41. 

"CLEAE  YEAELY  EENT,"  10. 

CLEEK, 

auctioneer's,  authority  of,  to  sign  contract,  377. 

"CLIENT" 

is  an  insufficient  description,  378. 

COLLATEEAL 

agreement,  167. 

verbal  agreement,  damages  recoverable  for,  167,  168. 

COMMENCEMENT 

of  title.     See  Title. 

COMMENDATION,  23—28.    See  Puffing. 

COMMON, 

right  of,  for  sheep,  described  as  "  right  of  common,"  108. 
property  subject  to,  115. 

COMMON  LAW  PEOCEDUEE  ACT.    See  Statutes. 

COMMON  MISTAKE.     See  Mistake. 
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COMPANY, 

expense  of  f oraiing,  not  recoverablo  by  P.  as  damages,  1 20. 
misrepresentation  in  prospectus  of,  48. 

COMPENSATION.    See  also  Indemnity. 

"  abatement  of  purcbase-moncj' "  more  correct  exin-ession,  08. 
afrroomont  to  give,  parol  evidence  of,  admissible  for  what  purpose,  IGo. 

assessment  of, 

difluulty  of,  will  not  deter  Court,  141,  142. 
impossible,  when,  142,  143. 

indemnity  granted   in   case   of   impossibilitj'   of   {qu- ?),   131,    140, 
loo — 1<j7. 

assessment  of,  method  of,  I4l— 1.j4. 

for  deiiciency  depending  on  duration  of  life,  144. 

in  duration  of  term  of  years,  107,  109,  146. 
in  estate,  dej^cnding  on  duration  of  life,  148. 
dower,  wife  refusing  to  release,  149. 
life  estate  instead  of  fee,  109,  149. 

term  certain,  149. 
remainder  instead  of  fee,  148. 
in  quantity,  109—112,  144,  145. 

where  land  is  built  on,  145. 
tmdivided  share,  109,  145. 

on  agreement  for  lease,  145. 
difference  in  tenure, 

freeholds  and  copyholds,  150. 
renewable  and  non-renewable  leaseholds,  150. 
incumbrances, 

annual  payments,  147,  148. 
mortgages,  147. 
rentcharges,  147,  148. 
life  tenant's  age,  misstatement  as  to,  149,  150. 
minerals,  absence  of  title  to,  doubtful,  151,  152. 
profits,  misstatement  as  to,  146,  147. 
road,  description  of  incomi^lete,  as  "  made  up,"  101,  154. 
timber,  misdescription  of,  152. 

condition  allowing,  to  purchaser, 

construction  of,  258 — 260. 

does  not  a])ply  after  rescission  to  mere  defect  in  title,  261. 

does  not  prevent  rescission  by  P.  for  fraud  or  essential  misdescrip- 
tion, 83,  258—260. 

enforced  even  after  completion,  260,  261, 

for  "errors"  does  not  entitle  P.  to   compensation  for  erroneous 
estimate  of  value,  259. 

is  a  "  usiial"  condition,  135. 

no  compensation  after  completion  without,  260. 

prevents  rescission  by  V.  under  condition  for  rescission,  when,  262. 
A7id  see  Eescission. 

P.  can  obtain  compensation  under,  for  known  defect  (7;'.  ?),  262,  263. 

for  defect  which  he  is  iirecluded 
from  objecting  to  {qu.  ?),  262, 
203. 

trustees,  condition  enforced  against,  when,  134,  135,  365,  366. 

trustees  may  use,  135,  365. 

where  none,  P.  may  bo  precluded  by  other  conditions,  266. 
condition  allowing,  to  vendor, 

effect  of,  doubtful,  207,  208. 

must  be  clearly  worded,  267. 

to  what  errors  it  refers,  268,  269. 
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COMPENSATION— coH^;-«Me.?. 

condition  refusing,  to  purchaser, 

compousatiou  sometimes  given  uotwitlistauding,  265,  266. 

construction  of,  263 — ^266. 

deficiency  of  2r.  26p.  out  of  lA.  2r.  8p.  covered  by,  265. 

100a.  out  of  349a.  not  covered  by,  264. 
does  not  entitle  V.  to  specific  performance  with  compensation  in 

case  of  fraud  or  essential  misdescriiition,  263. 
for  "  error  in  description"  does  not  include  defect  in  title,  264. 
inconsistent  with  another  condition  allowing  comjiensation,  264,  266. 
P.  seeking  specific  performance  with  compensation  precluded  by, 
265,  266. 
damages  by  way  of,  for  partial  loss  of  bargain,  124. 
defects  admitting  of,  142,  143. 

difference  in  tenure  between  freeholds  and  copyholds  not,  106,  150. 

between  arbitrary  and  certain  fines  not,  147. 
quit  rents  are,  115. 

reservations  to  the  Crown,  probably  not,  153,  154. 
sporting  rights  by  stranger,  probably  not,  154. 
tenant,  misstatement  of  name  of,  152,  153. 
title,  technical  defect  in,  probably  not,  143. 
demand  for,  not  included  in  condition  for  rescission,  307 — 309. 
for  deterioration  by  V.,  302. 

expense  caused  by  state  of  V.'s  title,  283. 
improvements  by  P.  in  possession,  297. 
loss  of  possession,  296.     And  see  POSSESSION, 
repairs  by  P.  in  possession,  297. 
unnecessary  appropriation  of  purchase-money,  292. 
indemnity  by  V.  as  well  as,  156. 
leases  for  lives,  where  land  subject  to,  146. 
minerals,  139. 

P.  may  choose,  instead  of  indemnity,  157. 
P.  not  allowed,  for  mistake  not  caused  by  V.,  76. 
rescission,  instead  of  completion  with,  102. 
road  not  "made  up,"  139. 
set-off,  on  claim  for,  154. 

specific  performance  with, 

at  purchaser's  desire,  general  rule  stated,  7,  131. 

decreed  although  misdescription  essential,  when,  97,  102,  131, 
132,  258. 
notwithstanding  magnitude  of  deficiency,  137. 
depends  on  P. 's  knowledge,  133,  134. 
hardship,  sometimes  refused  on  ground  of,  136,  137. 
lease,  on  agreement  for,  132. 
trustees,  on  sale  by,  when  granted,  134,  135. 
undertaking,  on  V.'s  inability  to  perform,  133,  139,  154. 
at  V.'s  desire,  general  rule  stated,  7,  131. 

decreed  if  misdescription  non-essential,  97,  131,  258. 
refused  if  misdescription  essential,  102,  103. 
not  granted  if  fair  assessment  impossible,  97,  98,  139,  140. 
refused  on  ground  of  fraud,  83. 

mistake,  78,  79. 
valuation  of,  by  referees,  186. 
V.'s  right  to,  in  absence  of  stipulation,  267. 
waiver  of  right  to,  255. 

COMPLETION.    See  Possession  ;  Interest  ;  Conveyance  ;  Outgoings  ; 
Eent;  Profits. 
after,  no  relief,  as  a  rule,  except  on  covenants  for  title,  158. 
other  exceptions,  78,  84,  86,  159. 
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COMPLETION— co»</»Hf(Z. 

after,  what  roliof  given,  1  jl». 
meauing  of  word,  iii  conditions  of  sale,  '2~0. 
notice,  making  time  for,  essential,  270. 
conduct  of  part}-  giving,  277. 
form  of,  275,  270. 
must  fix  reasonable  time,  27G. 
1'.  giving,  waives  known  objections  to  title,  252. 
reasonableness  of,  determined  at  date  of,  270,  277. 
time  essential,  bj'  express  agreement,  271. 

condition  for  i)ayment  of  interest  shows  parties  did  not  consider,  274. 
in  paying  instalments  of  purchase-:noney,  272. 
negligence,  effect  of  Y.'s,  on  condition  making,  272. 
on  agreement  for  lease  by  iluctuating  body,  272. 

mining  lease,  273. 
on  sale  of  agreement  for  building  lease,  273. 
life  annuity,  273. 

property  wanted  for  business,  273. 
residence,  273. 
public-house  as  going  concern,  273. 
reversion,  272. 
though  no  time  fixed,  273. 
waiver  of  right  to  consider,  278,  279. 
where  Y.  requires  money  to  pay  off  mortgage,  272. 
time  extended  under  mistake,  303. 

not  essential,  because  made  essential  for  other  matters,  271,  272. 

if,  reasonable  time  allowed,  274. 
not  fixed  for,  271,  295,  304. 
what  is,  158,  270. 
where  V.  has  no  title,  P.  maj  rescind  before  time  fixed  for,  275. 

CONCEALMENT, 

criminal,  by  V.,  solicitor,  &c.,  of  incumbrances,  &c.,  160. 

damages  for,  160. 

industrious,  of  patent  defects,  43 — 15. 

"CONCLUSIVE  EVIDENCE,"  220,  221,  237,  238. 

CONCUEEENCE.     See  Coxa'EY.v>,'ce. 

CONDITIONS  OF  SALE.     See  Separate  Headings, 
catching,  224,  242. 
construction  of,  229. 

effect  of,  in  case  of  fraud,  common  mistake,  or  total  absence  of  title,  224. 
general,  effect  of,  242. 

improi)er  form  of  condition  for  rescission,  305. 
inserted  inadvertently,  3LS. 
inserted  without  V.'s  authority,  178. 
must  point  speciticallj'  to  defect,  if  known,  242. 
on  sale  by  Court,  372 — 374. 

precluding  P.  from  objecting  to  specified  underlease,  68. 
P.  has  notice  of  facts  stated  in,  when,  64. 
reading,  aloud  at  sale,  387. 
special,  object  of,  242. 
statutory.    See  Statutes,  44  &  45  Vict.  c.  41. 

construction  of,  173,  229. 
variations  in,  read  in  auction  room,  167. 
words  "by  and  at  the  expense  of"  how  construed  in,  331,  335. 

CONDUCT, 

of  purchaser  may  enable  Court  to  assess  compensation,  142. 
waiver  bv,  see  Waiver. 
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CONSIDERATION, 

presumptiou  as  to,  197. 

CONSTRUCTION 

of  conditions  of  sale,  173,  229. 

CONTINGENCIES, 

compensation  for,  when  not  assessed,  by  Court,  150. 

CONTINUING  BREACH,  239,  2-10. 

CONTRACT.    See  Memoranditm. 

■  affecting  land,  must  be  in  writing,  161. 

avoided  by  common  mistake,  75. 

breach,  of,  damages  for,  127.     See  Damages. 

cancellation  of,  161. 

error  in,  V.  compelled  to  make  good,  97. 

in  writing,  parol  evidence  when  admissible  as  to,  161. 

involving  fraud  on  power,  not  enforced,  136. 

rectification  of ,  161. 

representation  in,  V.  compelled  to  make  good,  97. 

required  to  be  in  writing  may  be  rescinded  by  parol,  169. 

CONVEYANCE, 

after,  no  relief  given  except  under  covenants  for  title,  158. 

for  fraud,  84,  126. 
legal  fraud,  86. 

mistake,  78,  79,  80.  2  3 

conciu'rence  of  cestuis  que  trust,  condition  as  to,  320,  321. 

unnecessary,  when,  320. 
express  agreement  to  procure,  320. 
condition  precluding  P.  from  objecting  to,  effect  of,  212,  321. 
covenants  in,  322.     A7id  see  Covenants. 
defect  in,  distinguished  from  defect  in  title,  275. 
drafting,  is  not  part  jjerformance,  385. 
easements,  insertion  of.  vaguely  described,  322. 
execution  of,  V.  leaving  England  before,  283,  284. 
expense  of,  318,  339,  340. 
expense  of  preparing,  recoverable  by  P.  as  damages,  125. 

not  if  j)repared  after  defect  known,  126. 
in  anticipation,  126. 
form  of,  318,  319. 
habendum  in,  321. 
mistake  in,  159. 

parties  to,  319.  _  j 

preparation  of,  318,  319. 
requisitions  as  to,  what  are,  305,  307. 
reservations,  condition  as  to  form  of,  374. 
restrictions  to  be  inserted  in,  must  be  clearly  stated,  321. 
separate,  P.  may  have,  for  separate  parcels,  319. 
time  for  delivery  of  draft,  is  not  essential,  329. 
V.  refusing  to  obtain  mortgagee's  conciuTcnce  in,  311. 
V.  seeking  to  insert  clause  imposing  new  liability,  307. 

CONVEYANCER, 

adverse  opinion  of,  does  not  make  title  doubtful,  204. 
"  title  to  be  submitted  to,"  306. 

CONVEYANCING  ACTS.    See  Statutes. 
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COPIES, 

attested,  expense  of,  338,  341. 

on  sale  of  lots  with  common  titlo,  3oO,  357. 

P.  entitled  to  what,  337. 

when  good  secondary  evidence,  331. 
of  documents  dated  prior  to  commencement  of  title,  228. 
office,  of  instruments  on  record,  330. 

COPYHOLDS, 

admittance  of  heir  of  trustee-vendor,  expense  of,  340. 

release  from  persons  entitled  to,  320. 
enfranchised,  described  as  freeholds,  105,  lOG. 

P.  not  to  call  for  titlo  to  make  enfranchisement,  227. 

under  Copyhold  Acts,  notice  as  to  minerals  (jw.  ?),  69. 
enfranchisement,  agreement  by  V.  to  procure,  69,  210. 
freeholds  and,  difference  in  value  between,  52,  150. 
lease  of,  condition  as  to  lessor's  title,  232. 
mixed  with  freeholds,  identification  of,  244,  246,  247. 
surrender  to  P.,  condition  as  to  expense  of,  225,  340. 

v.,  condition  as  to  absence  of,  217. 
timber,  P.  paying  extra  for,  but  unable  to  cut,  182. 

COEPOEATIOX, 

titlo  commencing  with  conveyance  by,  230. 

COERECT, 

description  misleading,  17. 

COSTS.    See  Expenses. 

difference  between  party  and  party  and  solicitor  and  client  costs  not 

recoverable  as  damages,  126. 
Hen  for,  120,  121. 

of  purchase  allowed  to  P.  on  rescission,  159,  160. 
of  P.'s  action,  126. 
of  V.'s  action  for  specific  performance  dismissed  by  vendor,  315. 

without  costs,  126. 

COUNSEL, 

conveyancing,  settles  conditions  on  sale  by  Coui't,  372. 
deducing  title  "  to  satisfaction  of,"  209,  309. 
trustees  may  employ,  to  draw  conditions,  358. 

COUET, 

sale  by.     See  Sale  by  Couet. 

COUET  EOLLS, 

arc  instriunents  upon  record,  330. 
covenant  for  production  of,  334. 

COVENANTS, 

breach  of,  condition  as  to  waiver  of,  237 — 239. 

when  receipt  not  signed  by  original  lessor,  239. 
discovered  aliunde,  237. 
is  in  most  cases  a  continuing  breach,  240. 
to  repair  is  a  continuing  breach,  239. 
by  P.  on  sale  by  trustee  in  bankruptcy,  329. 

who  took  by  assignment,  329. 
to  keep  down  interest  on  mortgage,  99. 
continuing  breach  of,  239,  240. 
for  production  of  title  deeds,  333—337.    And  see  Title  Deeds. 
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COVENANTS— coH^mMec^. 

for  title, 

as  to  seisin,  324. 
by  cestui  que  trust,  323. 
tenant  for  life,  323. 
trustees,  323,  324. 

V.  who  was  not  a  purchaser  for  value,  325,  326. 
condition  as  to,  by  mortgagee,  318. 
Crown  gives  no,  322. 
extent  of,  325,  326. 
on  sale  by  Court,  323. 

trustees,  323. 
what,  may  be  required,  323 — 325. 
where  V.  dies  before  completion,  324. 
who  must  give,  322. 
notice  of,  not  notice  of  breach,  69. 
on  sale  in  lots,  322. 
performance  of,  affidavit  by  V.  as  to,  240. 

receipt  for  rent  evidence  of,  237. 

"  conclusive  "  evidence  of,  221,  237 — 239. 
restrictive, 

against  alienation  without  license,  66,  71. 

noisome  trades,  notice  of,  by  reference  to  lease,  66. 
user  as  gasworks,  42. 

public-house,  96. 
shop,  116. 
breach  of,  is  a  continuing  breach,  239. 
if  undisclosed,  are  usiially  essential  defects,  116. 
must  be  mentioned  by  V.,  36. 
omission  to  mention  may  bo  immaterial,  42. 

not  covered  by  condition   for   compensation, 
265. 
on  sale  in  lots,  where  one  lot  unsold,  356. 

subject  to,  P.  covenants  to  observe,  327,  328. 
proof  that  prior  P.  had  no  notice  of,  195. 
P.'s  knowledge  of,   immaterial  if  V.  agrees  to   give  good  title, 

210. 
imknown  to  V.  not  covered  by  general  condition  {qu.  ?),  242. 
to  be  inserted  in  the  conveyance, 

on  sale  of  equity  of  redemption,  327. 

land  in  consideration  of  annuity,  327. 
leaseholds,  327,  328,  356. 
reversion,  327. 
reservations  on  sale  in  lots  by  Court,  374. 
to  build,  72,  116. 

to  build,  &c.,  how  to  be  framed  on  sale  in  lots,  322. 
to  build  houses,  waived  by  lessor,  191. 
to  pay  land  tax,  &c.,  73. 
to  renew.    Bee  Eekewable  Lease. 
to  repair,  30,  72. 

breach  of,  is  continuing  breach,  239. 
entered  into  by  V.,  non-performance  of,  307. 
misleading  statement  as  to,  13. 
performance  of,  how  proved,  240. 
P.  not  entitled  to  benefit  of,  300. 
usual,  in  lease,  what  are,  71. 

examples  of,  30,  71,  72. 

CREDITOES, 

conveyance  for  benefit  of,  198. 
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CEOrs, 

alteration  in  date  for  completion,  IJOO. 
included  in  "profits,"  299. 

CEOWN, 

grant  from,  copy  need  not  bo  produced,  .330. 

is  commencement  of  title  to  tithes,  22G. 

CULTIVATIOX, 

misdescription  as  to  state  of,  112. 
representation  as  to,  effect  of,  44,  45. 

CUSTODY 

of  deeds.    See  Title  Deeps. 

CUSTOMS, 

imusual,  must  bo  mentioned,  40. 
xisual,  need  not  be  mentioned,  40. 


DAMAGES, 

action  for,  e^•idence  of  misrepresentation  by  auctioneer,  158. 
instead  of  specific  performance,  127. 
return  of  deposit  in,  110. 
agent,  person  falsely  representing  himself  as,  liable  in,  03. 
assessment  of,  127,  128,  1.30,  302. 
auctioneer  liable  in,  177,  178. 
bj'  way  of  compensation  for  loss  of  bargain,  124. 
condition  as  to,  in  case  of  P.'s  default,  342. 
expenses  recoverable  as,  what,  124,  125. 

what  not,  125,  12G. 
for  breach  of  collateral  verbal  agreement,  167,  168. 
concealment  of  deeds  and  incumbrances,  160. 
deterioration,  302. 
falsification  of  pedigree,  160. 
fraud,  pleadings  must  allege  fraud,  130. 
inability  to  give  possession,  295,  296. 
'    '  misrepresentation,  88. 

non-delivery  of  abstract,  250. 
wilful  refusal  to  complete,  295. 

give  possession,  295,  296. 
inquiry  as  to  amount,  130. 

liquidated  damages, 

deposit  to  ])(■  forfeited  as,  349,  353. 
how  construed,  350 — 353. 
in  case  of  P.'s  default,  348—353. 
right  to,  not  satisfied  by  forfeiture  of  deposit,  349. 
V.  entitled  to  sue  for  more  {cpi.  ?),  349. 
V.'s  right  to,  cumulative  to  forfeiture  of  deposit,  350. 
when  treated  as  a  penalty,  343. 
loss  of  bargain,  86,  87,  89,  122,  123,  126,  128,  295,  296. 
procedure  for  recovering,  129,  130. 

under  Judicature  Act,  1873  .  .  129. 
Lord  Cairns'  Act,  129. 
Vendor  and  Purchaser  Act,  1874  .  .  130. 
P.  entitled  to  rescind  may  usually  recover,  122. 
rule  in  Flureau  v.  Thornhill,  122 — 124. 
trustees  not  bound  to  enforce  condition  as  to,  353,  366. 

using  depreciatory  conditions,  cannot  recover,  360. 

liable  in,  359. 
what  recoverable,  122,  124—126. 
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DAMAGES— co7itmiied. 

what  recoverable  for  loss  of  bargain,  87. 
where  title  not  bad  but  only  doubtful,  207. 

DAMP,  25,  44. 

DANS  LOCUM  CONTRACTUI,  Chap.  VI.,  49— G3. 

DEATH 

of  V.  before  completion,  covenants  for  title  in  case  of,  324. 

DECEIT, 

action  of,  86— S8. 

fraud  must  be  alleged  and  proved,  87. 

is  a  common  law  action,  87. 

misdescriijtion  dans  locum  contradui  necessary  to  support,  63. 

"  moral  turpitude"  necessary  to  support,  88. 

to  recover  compensation  for  misdescription,  87. 

damages  for  loss  of  bargain,  86. 
V.  when  liable  to,  for  fraud  of  agent,  93. 
what  fraud  necessary  to  support,  87. 

DECEPTIVE 

statement.     See  Misdescription  ;  Misrepresentation. 

DECISION, 

adverse,  of  other  Court,  as  to  title.     See  Title,  Doubtful. 

DECLAEATIONS, 

statutory,  conditions  as  to,  236. 

V.  must  give  better  evidence  if  he  has  it,  247. 

DEEDS.     See  Title  Deeds. 

DEFAULT.     See  Interest. 

condition  as  to  interest  in  case  of  P.'s,  280. 
damages  in  case  of  P.'s,  348 — 353. 
interest  is  payable  if  P.  in,  279. 
P.'s,  succeeded  by  V.'s,  280. 
wilful,  what,  283,  284. 

DEFECTS.     See  Compensation  ;  Misdescription. 
common,  property  subject  to  rights  of,  115. 
dry  rot,  52. 

latent,  maxim  caveat  emptor  does  not  apply  to,  35. 
examples  of,  37  ei  seq^. 
what  are,  37. 
liability  to  compulsory  purchase  under  a  private  Act,  116. 
keep  up  fences,  116. 

watei'courses,  116. 
repair  chancel  of  church,  116. 
minerals,  absence  of  title  to,  115,  139,  143. 
omission  to  mention  what,  entitles  P.  to  relief,  36. 
patent,  footway  across  property  is  a,  37,  95. 
partially  visible  defect  is  not  a,  39. 
positive  misrepresentation  as  to,  43. 
P.  has  notice  of,  64. 

relieved  notwithstanding,  when,  69. 
V.  need  not  mention,  37. 

waterway  through  jiroporty  is  not  generallj^  37. 
what  are,  37. 
what,  admit  of  compensation,  142. 
W.  E  E 
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DEFICIEXCY.     Sec  CoMrEXSAXiox. 

esseutialitj'  of,  decidinl  at  hearing,  104. 

enquiry  clireotoil  as  to,  104. 
in  parcels  in  title  deeds,  covered  bj'  condition  as  to  identity,  245. 

portion  essential  to  enjoyraont  of  residue,  110,  111. 
in  quantity,  105)— 112,  144,  14 J. 

when  covered  by  expression  "  more  or  loss,"  11,  12,  S,'},  2G4. 
title  to  undivided  part,  110. 
value,  compensation  for,  131. 
trifling,  on  sale  of  leasehold  interest  is  non-essential,  100. 
what  is,  109. 

DELAY 

by  purchaser, 

docs  not  free  him  from  liability  to  outgoings,  303. 

forfeiture  of  deposit  foi',  343,  344. 

Y.  carrying  on  business  at  a  loss  during,  304. 

by  vendor, 

absolves  P.  from  payment  of  interest,  unless  express  contract,  279. 

effect  of,  on  V.'s  right  to  retain  deposit,  344. 

makes  it  unreasonable  for  him  to  give  P.  short  notice  to  complete, 
277. 

P.  not  liable  for  outgoings,  unless  ho  takes  jDossession,  303. 

not  protesting  against,  waives  right  to  treat  time  as  essential,  279. 

through  state  of  V.'s  title,  P.  cannot  obtain  damages  for,  124. 

when  waiver  of  right  under  condition  of  rescission,  316. 

■n-ilful,  damages  for  loss  of  bargain  awarded  to  P.,  124. 
condition  for  paj^ment  of  interest  in  case  of,  280 — 285.  And  see  Inteeest. 
entitles  other  j)arty  to  make  time  essential  by  notice,  275. 

DEPOSIT, 

action  on  cheque  for,  what  ground  of  defence  to,  119. 
allowing,  to  remain  in  Y.'s  hands  is  not  waiver,  279. 
auctioneer,  stakeholder  of,  when,  121. 

credit  to  be  given  for,  in  assessing  deficiency  on  re-sale,  349. 
dividends  on,  invested  and  in  Court,  313. 

forfeiture  of,  342—348. 

against  trustee  in  bankruptcy  of  P.,  347. 
"  as  and  for  liquidated  damages,"  349. 
condition  relating  to,  construction  of,  342. 
default,  what  is  sufficient,  on  P.'s  part,  343 — 345. 
is  not  treated  as  a  penalty,  343. 

even  though  the  word  "  deposit"  not  used,  343. 
though  Y.  has  suffered  no  loss,  347,  350. 
Y.  claiming  alternatively  specific  perfomiance  or,  383. 
when  time  not  essential,  274,  346.     See  Completiox. 
where  P.  refuses  to  make  agreed  admissions  of  fact,  345. 
P.  subsequently  discovers  title  to  be  bad,  346,  347. 
sum.  not  actually  deposited,  347. 
title  is  bad,  345,  346. 

doubtful  only,  18,  119,  207. 
Y.  is  in  default,  344. 
interest  on,  at  41.  per  cent.,  payable  by  Y.,  120. 

demand  for  deposit  necessary  {qii.  ?)  to  entitle  P.  to,  120. 
not  payable  by  P.,  288. 
investment  of,  P.  not  entitled  to  profit  made  bj',  120. 
I  0  U  given  for,  347. 
lien  for,  granted  to  P.,  120. 
not  actually  paid,  343,  347. 
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DEPOSIT— cordinuecl 

not  called  "  deposit,"  343. 
payment  of,  LSI. 

to  auctioneer  or  V.'s  solicitor,  181. 
receipt  for,  when  sufficient  to  satisfy  Statute  of  Frauds,  380,  381. 

recovery  of, 

action  for,  effect  of,  on  condition  for  rescission,  315. 
in  P.'s  action  for  damages,  119. 
rescission,  119. 
in  V.'s  action  for  specific  performance,  119. 
not  when  title  merely  doubtful,  18,  119,  120,  207. 

unless  V.  guiltj'  of  misrepresentation,  18. 
under  V.  and  P.  summons,  119. 
where  sale  not  binding  on  P.,  348. 
retention  of,  is  not  waiver  by  V.  of  right  to  treat  time  as  essential,  279. 

V.  seeking  fruitlessly  to  remove  objections,  316. 
solicitor  of  Y.  maj'  be  sued  for,  when,  121. 
trustees  may  fix,  at  less  than  lOI.  jjer  cent.,  362. 
251.  per  cent.,  363. 

DEPRECIATOEY  CONDITIONS, 

adequacy  of  price,  when  relevant,  359,  361,  362,  370,  371. 

examples  of, 

derivative  leases,  general  condition  as  to,  364. 

easements,  general  condition  as  to,  364,  365. 

P.  to  indemnify  trustee  in  bankruptcy  selling  lease,  329. 

trustee  who  took  leaseholds  by  assignment,  329. 
recitals,  condition  making  all,  evidence,  364. 
title,  condition  fixing  unnecessarily  short,  363. 

examples  of  conditions  which  are  not, 

compensation,  condition  allowing,  to  P.,  365. 

deposit,  condition  fixing,  at  25/.  per  cent.,  363. 

identity,  usual  condition  as  to,  365. 

recitals,  fifteen  years  old,  made  evidence,  364. 

rescission  by  V.,  condition  allowing,  366. 

reserve,  condition  fixing  a,  362. 

statutory  conditions,  362. 

title,  ten  j-ears',  given  on  sale  in  small  lots,  363. 

trustees'  receij)t  made  sufficient  discharge,  367. 
life  tenant  under  Settled  Land  Act,  1882.  .358,  359. 
mortgagee  may  not  use,  unnecessarily,  358. 
not  authorized  by  Conv.  Act,  1881,  s.  35.  .360. 
railway  company  selling  surjdus  land  may  use,  359. 
remedy  of  cestui  que  trust,  359,  370. 
mortgagor,  359,  370,  371. 
P.,  359,  360,  370,  371. 
tests  of,  360,  361. 

trustee  may  not  use,  unnecessarily,  358. 
use  of,  after  24th  December,  1888.  .370 

DEPTH, 

misdescription  as  to,  12,  110. 

DESCRIPTION, 

in  particulars,  V.  bound  by,  77. 

except  in  case  of  hardship,  77,  78. 
to  be  made  good  by  V.,  when,  99 — 101. 
vagueness  of,  will  not  prevent  Coiirt  from  relieving  V.,  81. 
what,  sufficient  to  satisfy  Statute  of  Frauds,  378,  379. 

ee2 
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DESTRUCTION.     See  Dkteiuouatiux. 

DETEraORATK^X, 

accideutal,  is  borne  by  P.,  ."301. 

by  y.  set  ott"  against  interest  payable  by  P.,  2S9. 

damages,  how  assessed,  302. 

ii-remodiable,  by  Y.,  302. 

permissive,  bj'  V.,  302. 

P.  liable  for,  when  time  extended  under  mistake,  303. 

1'.,  when  liable  for,  303. 

wilful,  ])y  v.,  301,  302. 

DEVISE.     .See  Title,  Root  of. 

DILAPIDATIONS.     See  Deteriokatiox. 

DIMENSIONS.    See  Quantity. 

DISCLOSURE.     See  Coxcealment. 

DISENTAILING 

assm-ance,  execution  of,  not  enforced,  100. 

DISPUTE, 

agreement  to  accept  title  without,  218. 
to  be  submitted  to  conveyancer,  306. 

DOCUMENTS.     See  Title  Deeds. 

information  contained  in,  when  P.  has  notice  of,  G4,  07. 
opportunity  of  insjicction  of,  67,  68. 

DOWER, 

chance  of,  admits  of  actuarial  assessment,  156. 

indemnity  for,  155,  156. 

V.'s  wife  refusing  to  release,  149. 

DRY-ROT,  44,  52,  113. 

DUTY, 

succession.    See  Succession  Duty. 


EASEMENTS, 

condition  as  to,  effect  of  general,  242. 

insertion  of,  in  conveyance,  322. 

intention  to  reserve.     »S'ee  Reseryatiox. 

known  to  v.,  242. 

necessarj"  to  enjoyment  of  property,  absence  of,  306. 

omission  to  mention,  not  covered  by  condition  as  to  compensation,  259, 

261,  265. 
undisclosed,  essential  defect  when,  115. 
unknown  to  V.,  242. 

ECCLESIASTICiiL  LEASE, 
habit  of  renewal,  150. 
misdescription  of  renewable  sub-lease,  13. 

"ENCLOSED  BY  A  WALL,"  13. 

ENFRANCHISEMENT.     ,S'ee  Copyholds. 

ENGROSSMENT, 

of  conveyance,  expense  of,  when  sale  falls  through,  125. 
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ENJOYMENT, 

no  title  to  parcel  essential  to,  of  residue,  110 — 112. 

of  land,  reservations  inconsistent  with.     See  Reservation. 

quiet.    See  Covenant. 

ENEOLMENT,  330. 

ENTAIL.    /See  Tenant  IN  Tail. 

ENTIRETY.     ,S'ee  Share. 

ENTRY, 

power  of,  V.  when  entitled  to  insert,  in  conveyance,  328. 

ERROR, 

in  parol  statement  not  incorporated  in  contract,  99. 

in  particulars,  V.  compelled  to  make  good,  97,  99.  ] 

"  in  the  description  of  the  property,"  what  is  an,  264. 

meaning  of  word,  in  condition  for  compensation,  259 — 261. 

ESSENCE, 

time  of.     See  Completion  ;  Time. 

ESSENTIAL, 

adjunct,  furnitui'e  is  not  an,  187,  188. 

plant  and  machinery  are  not,  187. 

tenant's  fixtures  on  sale  of  j^ublic-house,  188. 
matters,  deterioration  in,  302,  303. 

must  be  reduced  to  writing,  378,  380. 
misdescription,  102  et  seq.     See  Misdescription. 
time,  when.    See  Completion  ;  Time. 

ESTATE, 

for  life.     See  Life  Estate. 
tail.     See  Tenant  in  Tail. 

ESTIMATE, 

erroneous,  by  V.  not  an  "error"  within  condition  for  compensation,  259. 
of  expert,  24. 

ESTIMATION, 

acreage  given  bj',  11,  110. 
distinguished  from  measurement,  1 1 . 

ESTOPPEL, 

by  representation,  31,  33. 

EVIDENCE, 

negative,  covenant  for  production  of  deeds  which  are  merely,  334. 

of  facts  in  title,  195,  197. 
parol,  admissible  to  show  whether  P.  was  deceived,  163. 

inadmissible  to  vary  written  contract,  161. 
of  identity.     See  IDENTITY, 
of  title.     See  Title. 

onus  of  proof  of  essentiality  of  misdescription,  103,  104. 
of  materiality  of  misdescription,  50,  52. 
that  P.  was  deceived,  50 — 52. 
where  statement  is  ambiguous  only,  52. 

EXCESS, 

compensation  for,  when  allowed  to  V.,  267 — 269. 


422  INDEX. 

EXECUTION 

of  lease  commencing  title,  must  bo  proved,  231. 

EXECUTOE, 

effect  of  statement  that  V.  i-^,  327. 

is  sufficient  description  for  Statute  of  Frauds,  378. 

may  require  indemnity,  on  sale  of  leaseholds  {(ju..^),  328. 

must  give  indemnity  on  sale  of  leaseholds  in  lots,  327. 

EXECUTORY 

contract,  merger  of,  in  deed,  201. 

EXPENSE, 

condition  as  to,  of  getting  in  legal  estate,  23.5. 

relieving  V.  of,  only,  331,  33 J. 
extra,  caused  by  form  of  conveyance,  318. 
incurred,  but  not  actually  paid  by  P.,  125. 
of  attested  copies,  338,  341. 

on  sale  in  lots,  356,  357. 
clearing  off  incumbrances,  311. 
conveyance,  318,  339, 340. 
covenant  for  production,  340,  357. 
evidence  not  in  V.'s  possession,  338. 
getting  in  outstanding  estates,  312,  340. 
investigating  title,  where  V.  has  no  title  at  all,  310. 
journej's,  338. 

obtaining  surveyor' .s  certificate,  339. 
paving,  bome  by  whom,  304. 
perusal  and  execution  of  conveyance,  318. 
preparing  abstract  of  title,  338. 
conveyance,  318. 
plans,  339. 
procuring  information  material  to  title,  339. 
production  of  title  deeds,  331,  338. 
registration,  338. 
removing  objections  to  title,  311. 
search  in  Irish  registry,  339. 
stamping,  338. 
what,  recoverable  as  damages,  by  P.  entitled  to  rescind,  124 — 126. 

on  rescission  after  conveyance,  159,  160. 

EXPEET, 

wrong  opinion  of,  effect  of,  24. 

FALSIFICATION 

of  pedigree  is  a  misdemeanour,  160. 
damages  for,  160. 

FATHEE, 

appointment  by,  to  son,  suspicion  as  to  hona  fides  of,  199. 
purchase  by,  from  son,  suspicion  as  to  fairness  of,  197.; 

FEE  FAEM  EENT, 

compensation  for,  147. 

sale  of,  condition  as  to  non-payment,  219. 

'\FEN.LAND,"  40. 

FENCE, 

hidden  by  shrubbery',  14. 

liability  to  keep  up,  essential  defect,  116. 
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FICTITIOUS, 

bidding,  177,  180. 

FIDUCIARY  EELATION.     See  Trustee. 

between  V.  and  tliird  persons,  effect  of,  on  sale,  135,  136. 
damages  for  uiisreiircsentation  by  person  standing  in,  88. 
none  between  ordinary  V.  and  P.,  89. 

FINES, 

arbitrarj^  instead  of  certain,  17,  53,  147. 

FIEE, 

insiu-ance  against,  301.     And  see  Insurance. 
loss  by,  falls  on  P.,  301. 

"  FIEST  EDITION," 

of  particulars  of  sale,  75. 

"FIT  FOE  THE  LONDON  MAEKET,"  27. 

FIXTUEES, 

compensation  for,  to  be  jwid  for  at  ayaluation,  111,  187. 

payment  for,  separatelj',  183. 

tenant's,  on  sale  of  public  bouse,  188. 

valuation  of,  185.     And  see  VaIiTJATION. 

V.  may  not  remove,  183. 

what  are,  183. 

FLUCTUATING  BODY, 

time  essential  on  agreement  by,  272. 

FOEECLOSUEE, 

mortgagee  selling  after,  using  ordinary  condition  as  to  conveyance,  318. 

FOEFEITUEE, 

of  deposit.    See  Deposit. 

lease,  107. 
presumption  against,  197. 
P.  of  derivative  lease  exposed  to,  107. 
P.'s  knowledge  of  liability  to,  209. 
relief  on  ground  of  risk  of,  100. 

FEAUD.     Chap.  IX.  pp.  82—89. 
by  vendor, 

damages  for  loss  of  bargain  in  case  of,  126. 
effect  of,  on  condition  for  compensation,  258,  259. 
for  rescission,  309,  310. 
for  sending  in  requisitions,  25. 
refusing  compensation,  263. 
P.  entitled  to  rescind  in  case  of,  118. 

P.'s  opportunity  of  discovering  the  truth  is  immaterial,  58. 
definition  of,  impossible,  82. 

in  action  for  rescission  after  completion,  what  is,  84. 
before  completion,  what  is,  82. 
of  deceit,  what  is,  87,  88. 
"  legal  fi-aud,"  58,  86. 

meaning  of  word,  varies  according  to  action  in  which  relief  is  sought,  82. 
non-disclosiu'e  amounts  to,  when,  85. 
on  power,  contract  which  would  be,  not  enforced,  136. 
parol  evidence  admissible  to  prove,  161. 
pleadings  must  allege,  130. 

V.  liable  as  for,  on  misrepresentation  by  agent,  when,  91,  93. 
without  positive  misrepresentation,  85. 
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FEAUDS,  STATUTE  OF.    See  Memor.^:nt)um  ;  Statutes. 

FEEE  PUBLIC-HOUSE,  10. 

FREEHOLD, 

doscribed  as  copyhold,  52,  53,  104,  106. 
difference  in  value  between  copyhold  and,  150. 

"FEEEHOLD  GEOUND  EENT,"  10. 

FEONTAGE, 

deficiency  in,  12,  209. 

misdescription  as  to  extent  of,  is  essential,  113. 

■want  of  title  to,  is  an  essential  defect,  111. 

FUENISHED  HOUSE,  16. 

FUENITUEE, 

is  a  non-essential  adjunct,  187. 

GEOUND  EENT, 

"  amply  seciu-ed,"  28,  71. 

more  than  stated,  is  a  subject  for  compensation,  115. 

must  be  mentioned  by  V.,  36. 

no  power  of  distress,  190. 

notice  of  amount  of,  by  reference  to  lease,  66. 

rent  for  user  of  pleasiu-e  ground,  described  as,  9,  10,  70,  108. 

rack-rent  described  as,  53,  54,  117. 

sum  in  gross  described  as,  9,  10. 

what  is,  11. 

GUAEANTEE, 

by  directors  as  to  annual  jorofits,  27. 
V.  as  to  profits,  16. 

HAEDSHIP, 

Court  refuses  to  enforce  contract  in  case  of,  74,  75,  100,  136,  138. 
essential  to  relief  for  mistake,  78. 
what  is,  74,  75,  138. 

HOUSE, 

contract  to  sell,  V.  being  entitled  to  lease  and  not  to  fee,  54,  55. 
knowledge  by  tenant  of  dimensions  of,  not  presumed,  55. 

HUSBAND, 

selling  wife's  land,  133,  134,  149. 

IDENTITY, 

condition  as  to, 

acreage,  misdescription  of,  is  not  covered  by,  245. 

discovery  by  P.  idnuide  is  not  precluded  by,  247. 

does  not  preclude  P.  from  requiring  better  evidence  if  V.  has  it, 

247. 
impossibility  of  identifying  land  sold,  246. 
insufficient,  if  description  in  deeds  inconsistent,  245. 
misleading,  222. 
of  persons  presumed  from  identity  of  names,  196. 

projaerty,  misdescription  affecting,  105. 
proof  of,  in  absence  of  coiulition,  244. 

where  copyholds  and  freeholds  mixed,  244,  246. 
leaseholds  and  freeholds  mixed,  244,  245. 
waiver  of  requisition  as  to,  251, 
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IGNOEANCE.    See  Mistake. 

IGNORANTIA  JURIS  HAU.D  EXCUSAT,  80,  81. 

IMMATEEIAL.    See  Misdescription. 

IMPROVEMENTS, 

by  lessee  with  option  of  purchase,  126. 
P.  rescinding  after  completion,  159. 
P.  taking  possession,  297. 

INCOME  TAX, 

deduction  of,  from  interest  payable  on  purchase -money,  293. 

INCONSISTENCY 

between  one  condition  and  another,  221. 

the  particulars  and  the  conditions,  183. 

INCUMBEANCES.    And  see  Mortgage. 
compensation  for,  147. 
concealment  of,  is  a  misdemeanour,  160. 
damages  for  concealment  of,  160. 
discharge  of,  under  Conv.  Act,  1881,  s.  5... 99,  138. 
exceeding  the  purchase-money,  100,  312. 
ii'removable,  ground  for  rescission,  114. 
mention  of,  in  conditions,  68,  243. 
misleading  condition  as  to,  243. 
must  be  mentioned  in  particulars,  55,  68. 
notice  of,  to  V.'s  predecessor  in  title,  199. 
preparation  of  deeds  getting  in,  319. 
P.  may  insist  on  ha-ving,  got  in  by  separate  deed,  319. 
V.'s  refusal  to  obtain  release  of,  311. 

INDEMNITY, 

against  dower,  155,  156. 

mortgage  on  sale  of  equity  of  redemption,  327. 

rent  on  sale  of  leaseholds,  322,  327,  328. 
how  settled,  155. 
P.  giving,  99. 

P.  not  forced  to  take,  131,  157. 
P.  requiring,  instead  of  rescission,  155. 
P.'s  right  to,  98,  140. 
trustee  in  bankruiitcy  selling  leaseholds,  329. 

who  took  by  assignment,  329. 
V.  can  be  compelled  to  give  {qu.  f),  156,  157. 

INFEEENCE, 

contained  in  recitals,  232 — 234. 
as  to  custom  of  manor,  233. 
distinguished  from  presumption  of  fact,  196. 

INITIALS, 

signature  by,  376. 

INJUNCTION, 

compelling  V.  to  allow  valuation  to  be  made,  188. 
restraining  sale  under  depreciatory  conditions,  359. 

"INQUIEY," 
what  is,  216. 
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INSPECTION. 

of  dooumonts,  opportiinitj'  of,  must  bo  given  to  1\,  04,  G7. 

of  sale  plan,  94. 

sufficiency  of  opportunity  of,  67,  G8. 

INSTALMENTS, 

payable  on  sale  of  minerals,  form  of  conveyance,  .328. 
paj-ment  of  purchase-money  in,  time  essential,  272. 
P.  not  entitled  to  iiossession  until  he  pays  last,  294. 

INSURANCE, 

fire,  company  can  claim  repayment  from  V.,  .'JOl. 
condition  gi^'inJ^  P.  benefit  of  V. 's,  liOl. 
P.  can  comi)el  company  to  rebuild,  when,  ."501. 
P.  cannot  recover  from  V.,  liOl. 
life,  rate  of,  bow  far  notice  of  state  of  bcaltb,  G9. 

INTENTION, 

misrepresentation  of,  30 — 34. 

effect  of,  doubtful,  30. 

may  be  misrepresentation  of  fact,  31,  32. 

not  amounting  to  undertaking,  31. 
representation  of,  true  at  time,  not  falsified  by  alteration,  31. 

Y.  entitled  to  alter  intention  notwithstanding,  31. 

INTEREST, 

on  mortgage,  P.  covenanting  to  keep  down,  99. 

payable  by  purchaser, 

appropriation  of  purchase-money,  290—293.     See  APPROPRIATIOX. 
ascending  scale  of,  28S. 

condition  for  payment  of, 

(i.)  ''from  (iinj  autsc"  2.S0 — 2.S3,  291. 
burden  of  jiroof,  282. 
criticism  of  De  Visme  v.  De  Visiiie,  282. 
non-delivery  of  abstract,  282. 
same  effect  as  condition  (ii.)>  281. 
title  such  that  P.  may  rescind,  283. 
(ii.)  ^^from  any  cause  eoxept  F.'s  unlfid  defuiiU,"  283,  284,  291,  292. 
default,  what,  283. 

leaving  England  two  days  before  completion  is,  283, 

284. 
refusing  litigation  is  not,  283. 
wilful,  what,  283. 
(iii.)  ''incase  of  P.'s  default,"  280. 

P.'s  default  succeeded  by  V.'s  default,  280. 
(iv.)  not  mentioning  cause  of  delay,  284. 
^v.)  other  forms  of  condition, 

"  unavoidable  obstacle,"  284. 
'^  unforeseen  obstacle,"  284. 
declaration  as  to,  on  V.  and  P.  summons,  289. 
erroneously  paid,  cannot  be  recovered  on  summons,  289. 
in  absence  of  condition,  P.  must  pay  interest,  279. 

interest  not  payable  if  V.  is  in  default,  279. 
income  tax  on,  293. 
on  deposit,  not  payable,  288. 
price  of  timber,  288. 

sum  retained  bv  P.  to  pav  off  mortgage,  288. 
rate  of,  288. 
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INTEREST— conimued. 

payable  by  purchaser — continued. 

set-ofE  on  purchase  by  mortgagee  of  e(i[uity  of  redemption,  289. 

of  deterioration  and  rent,  289. 
subsequent  agreement  as  to,  289. 

time  from  which  payable, 

condition  making  payable  from  execution  of  conveyance,  287. 
fi-om  "  making"  or  "  showing  "  a  good  title,  285,  286. 
on  sale  of  reversion,  287. 
where  abstract  not  delivered  in  time,  285. 
perfect,  285. 
perfect,  but  further  title  furnished,  285. 
no  time  fixed  for  completion,  285,  286. 
P.  is  in  possession,  286,  287. 

takes  untenable  objection,  286. 

payable  by  vendor, 

on  deposit,  120. 

money  borrowed  by  P.  to  complete,  124. 
outgoings  and  costs,  160. 
purchase-money,  124. 

INVESTIGATION 

by  purchaser,  effect  of,  61. 
of  title.     See  Title. 

INVESTMENT 

of  purchase-money.     See  Appropriation'. 

I  0  U, 

given  for  deposit,  347. 


JOINT  SALE, 

trustees  may  make,  when,  367,  368. 

JOUENEYS, 

for  investigating  title,  expense  of,  recoverable  as  damages,  125. 
P.  bears  expense  of,  338. 

JUDGMENTS, 

searches  for,  expense  of,  recoverable  by  P.  as  damages,  125. 


KNOWLEDGE, 
of  purchaser, 

of  defects  in  title,  effect  of,  124,  125,  306,  309. 
of  facts,  may  be  inferred,  55. 

V.  may  prove,  54. 
professional,  effect  of,  39,  60,  61. 
P.  relying  on  his  own,  56. 
of  vendor,  effect  of,  on  condition  for  rescission,  309. 


LACHES.    -S'ee  Delay. 

LAND, 

no  access  to,  190. 

sale  of,  sinipliciter,  implies  fee  simple,  190. 
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LAND  TAX, 

effect  of  recital  of  sale  free  from,  232. 
misdesciibed,  1J3. 
redeemed,  misdescribod,  9. 

LATENT 

defects,  35  et  seq.     And  see  Defects. 

LEASE, 

contract  by  fluctuating  body  to  grant,  time  essential,  2*2. 

for,  under  iwwer,  P.  cannot  call  for  preliminary,  230. 
to  assign,  not  satisfied  by  grant  of  new  lease,  108,  190. 
to  grant,  bj'  landlord  with  limited  estate,  132. 
involving  fraud  on  power,  136. 
measure  of  damages  on  breach  of,  128. 
derivative,  48,  G6,  107. 

P.'s  position  not  affected  by  Conv.  Act,  1881,  s.  14. .  107. 
ecclesiastical,  13,  150. 
equitable,  107. 

execution  of,  must  be  proved  (»/».  ?),  231. 
expired,  is  not  a  muniment  of  title,  330. 
for  lives,  compensation  for  undisclosed,  146. 
forfeiture  of,  107. 

P.'s  knowledge  of  liability  to,  209. 
granted  by  Y.  in  breach  of  trust,  condition  as  to,  219. 
lessor's  title,  P.'s  right  to  call  for,  226.     See  Lessor's  Title. 
notice  of  contents  of,  mention  of  lease  in  conditions  is  not,  64,  67. 
notice  of  lease  is,  65,  66. 
P.  has  notice  of,  when,  64. 
of  copyholds,  condition  as  to  lessor's  title,  232. 
opportunity  of  inspection  of,  64,  67. 
outstanding,  duty  of  P.  to  ascertain  terms  of,  65. 
power,  lessee's  knowledge  that  intended  lease  is  in  excess  of,  209. 
read  by  auctioneer,  but  effect  misstated  in  particulars,  168. 

not  heard  by  P.,  168. 
receipt  for  rent  is  evidence  of  performance  of  covenants,  237. 
made  "  conclusive  evidence,"  221,  237 — 239. 
title  to,  commencement  of,  226. 
underlease  described  as.     See  Uxderlease. 
validity  of,  on  sale  of  leaseholds,  226. 

reversion,  236. 
V.  must  mention,  to  which  the  property  is  subject,  36. 
voidable,  not  so  described,  36,  191. 
waiver  of  breach  of  covenants  in,  237—239. 

■where  receipt  not  signed  by  lessor,  239. 
continviing  breach,  239,  240. 

LEASEHOLDS, 

apportionment  of  rent  on  sale  of,  304. 
covenants  by  P.  on  sale  of,  328,  329. 
by  V.  on  sale  of,  326,  327. 
to  build,  undisclosed,  116. 
deficiency  in  length  of  term,  109. 
described  as  freehold,  105. 
mixed  with  freeholds,  identity  of,  244. 
renewable,  150. 

determinable  with  Y.'s  life,  149. 
sold  in  lots,  by  the  Court,  373. 

indemnity  against  rent  of,  322,  327. 
V.  unable  to  perform  undertaking  on  sale  of,  133. 
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LEGAL  ESTATE, 

condition  as  to  expense  of  getting  in,  235. 

in  absence  of  condition,  236. 

P.  may  insist  on  having,  got  in  by  separate  deed,  319. 

requisition  as  to,  is  matter  of  conveyance,  306. 

LESSEE, 

purcliasing  reversion,  69. 

with  option  of  pvirchasc,  improvements  by,  126. 

LESSOE'S  TITLE, 

condition  when  precluding  objections  discovered  aliunde,  215 — 218. 
in  case  of  a  lease  for  lives,  226. 

of  copyholds,  232. 
on  sale  by  Court,  373. 

statutory  Conditions  precluding  P.  from  calling  for,  226. 
waiver  of  right  to  proof  of,  252. 

LIABILITY, 

insertion  in  conveyance  of  new,  307. 

of  auctioneer.     See  Auctioxeer. 

of  exj^ert,  24. 

of  person  falsely  representing  himself  as  agent,  93. 

to  compulsory  purchase,  is  an  essential  defect,  116. 

to  keep  up  fences  or  watercourses,  116. 

to  recede  on  rebuilding,  307. 

LIEN 

for  costs,  121. 
for  deposit,  120. 

LIFE  ESTATE, 

described  as  fee,  109,  149. 

omission  to  mention  right  to  fell  timber,  367. 

statement  as  to  health  of  life  tenant,  26,  56. 

insurance,  69. 
value  of,  assessed  by  actuary,  148. 

LIFE  TENANT.    See  Tenant  for  Life. 

"LIQUIDATED  DAMAGES."    See  Damages. 

LIS  PENDENS, 

does  not  of  itself  make  title  doubtful,  193. 

LOCAL  ACT,  40.    And  see  Act  of  Parliament. 

LOSS, 

in  carrying  on  business  is  not  an  "  outgoing,"  304. 
of  bargain,  damages  for.     *See  Damages. 

title  deeds,  331. 
on  re-sale  of  live  stock  bought  by  P.  to  stock  land,  129. 
through  not  being  able  to  carry  on  business  on  property,  128. 
selling  out  stock,  not  recoverable  as  damages,  126. 

LOTS, 

each  purchaser  to  join  in  convej^ance  of  all,  355. 
easements  between  different,  354. 
general  building  scheme  on  sale  in,  355. 
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LOTS — contin  tied. 

leaseholds  sold  in, 

aimuul  iiaymeuts,  indemnity  against,  355. 

conveyiuicc  by  demise,  covenants  by  P.,  35G. 

on  sale  bj'  Court,  873. 

rent,  indemnity  against,  322,  327. 

special  covenants,  indomnitj-  against,  354. 
part-performance  in  respect  of  one  lot,  386. 
P.  buying  two,  may  require  good  title  to  both,  112,  1S9. 

"W'itii  common  title,  right  to  one  abstract,  341,  350. 
reservation  of  small  pi(>co  not  subjected  to  restrictive  covenants,  96. 
restrictions,  when  enforceable  bj'  Y.  only,  355. 
roads,  P.  of  one  lot  not  entitled  to  have  aJl,  made,  05. 
timber,  declaration  as  to,  on  one  lot,  183,  354. 
title  deeds  to  P.  of  largest  lot,  356. 
trustee  maj'  sell  in,  362. 

selling  in  small,  ten  j-ears'  title  not  too  short,  363. 
unsold,  condition  that  P.  of  largest  lot  shall  have  title  deeds,  357. 
restrictions  shall  not  affect,  355. 
V.  covenants  in  respect  of,  356. 
water-drain  from  one  lot  to  another,  96. 


MANOR, 

fines  certain  described  as  arbitrary,  17,  53,  147. 

payable  before  completion,  V.  entitled  to,  300. 
trustees  selling,  and  omitting  to  mention  quit  rents,  367. 

MAPS.     See  Pl.^'. 

MARKETABLE  TITLE.     See  Title. 

MARKET  PRICE, 

price  on  re-sale  taken  to  be,  128. 

MATERIAL, 

defect  in  title  is  necessarily,  53. 
misdescription.     See  Misdesckiption. 

MATERIALS, 

sale  of  building,  is  -within  Statute  of  Frauds,  375. 

IklEMORANDUM.     Ch.  XXXIX.  pp.  375— 386. 
essential  matters  must  be  inserted  in,  378,  380. 
facts  known  to  P.,  380—382. 
incorporation  of,  with  conditions,  381,  382. 
jiarties,  description  of,  what  sufficient,  378. 
reference  to  other  document,  379,  381,  382. 
signatui-e  of,  what  sufficient,  375 — 378. 
stamping  of,  381. 
what,  required  by  Statute  of  Frauds,  375. 

MEMORIAL, 

registered,  is  secondary  evidence  of  deed,  331. 

MIDDLESEX, 

condition  as  to  registration  in,  240. 
will  not  registered  in,  240,  241. 
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MINE, 

fault  in,  concealed  by  rubbisli,  44. 
worked  before  by  V.  and  abandoned,  38. 

MINERALS, 

absence  of  title  to, 

compensation  for,  possibility  of  assessing,  13!),  151. 

essential  defect,  105,  115. 

immaterial,  if  there  are  no  minerals  at  all,  42,  115, 

in  residential  neighbourhood,  143,  152. 

notice  of,  on  sale  of  enfranchised  copyholds,  G9. 
misdescription  of  seam  of  coal,  10. 
price  of,  payable  by  instalments,  328. 
trustees  may  sell,  separately,  when,  3G9. 
V.  getting,  must  pay  compensation,  302. 

MINING  EIGHTS, 

usual  and  well  known,  V.  need  not  mention,  40. 

MISCONDUCT 

of  P.  does  not  preclude  him  from  objecting  to  puffer,  180. 

MISDESCEIPTION.    See  also  Ambiguity  ;  Misrepresentation  ;   Omis- 
sion. 
affecting  identity  of  projjerty,  105. 

only  portion  of  estate  sold,  11*7. 
amounting  only  to  an  ambiguity,  52,  65. 
compensation  for.     See  Compensation. 
contained  in  written  contract,  131,  132. 
dans  locum  contractui,  Chaj).  VI.,  pp.  49 — G3. 

essential,  eft'ect  of,  on  condition  as  to  compensation,  258,  259,  263. 
examples  of,  104 — 118. 
what,  102. 
essentiality  of,  burden  of  proof  as  to,  52,  53,  103,  104. 
decided  by  Court  at  hearing,  104. 
may  be  shown  by  terms  of  contract,  103. 
fraudulent.     See  Eraud. 

in  particulars,  not  corrected  by  reference  to  jjlan,  94. 
material,  instances  of  misdesci'iptions  which  are  not,  12,  52 — 54. 

what,  52. 
materiality  of,  omts  of  proof  of,  50,  52,  53. 
negative.     See  Omission. 
non-essential,  what,  102. 
not  contained  in  written  contract,  132. 
of  acreage  not  covered  by  condition  as  to  identity,  245. 

coj^yhold  as  freehold,  105. 

cultivation,  112. 

depth,  12. 

derivative  lease  as  "  lease,"  107. 

enfranchised  copyhold,  105,  106. 

footway  as  turnj^ike  road  (on  map),  95. 

freehold  as  copyhold,  52,  53,  104. 

frontage,  113. 

house  as  "  brick  built,"  112. 

land  tax,  153. 

leasehold  as  freehold,  105. 

life  estate  as  fee,  109. 

life-tenant's  health,  26. 

occupation  adverse  to  V.,  117. 

of  lessee,  52,  108,  152,  153. 

profits,  116,  117,  146. 

physical  condition,  112,  113. 
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MISDESCRIPTIOX— co//<//<i/e(/. 
of  quantity,  ol),  109—112. 

rack-veut  as  ground  rent,  117. 
redoomable  annuity,  108. 

rent  for  user  of  pleasure  ground  as  "  freehold  ground  rent,"  108. 
rental,  83,  IIG.  HG. 

rent-charge  as  freehold  subject  to  rent-charge,  108. 
repairs,  112,  11.'}. 

reversion  as  estate  in  possession,  108. 
right  of  common  for  sheep,  108. 
"  ring-fence,"  112. 
situation,  112. 
tenure,  lO.j,  106. 
timber,  113,  1J2. 
tithes,  114. 

underlease  as  "  lease,"  106. 
water,  113. 
on  sale  by  trustees,  134,  135. 

positive.  '   Ste  MiSREPRESENTATIOX. 

P.  not  influenced  by,  62. 

relief  to  which  1'.  is  entitled  for,  summary  of,  97,  98. 

what  is,  9,  98. 

"when  P.  cannot  complain  of,  49. 

MISLEADING 

description,  because  incomplete,  12,  13. 

which  is  usual  designation  of  property,  17. 

MISEEPEESENTATION.     Chap.  II.  pp.  18—34. 
action  for,  19,  88,  89. 
appearance  of  property  may  cause,  22,  23. 
by  auctioneer,  168. 

directors  in  prospectus,  48. 
V.  through  third  person,  77. 
V.'s  agent,  Chap.  X.  pp.  90—93. 
fraudulent,  90—93. 
innocent,  90. 
definition  of,  18. 

distinguished  from  niisdescriiation,  18. 

fraudulent,  entitles  P.  to  damages  for  loss  of  bargain,  86,  87,  122,  126- 
129. 
rescind,  83,  84. 
innocent,  entitles  P.  to  rescind,  83. 

resist  specific  i^erformance,  83. 
what  damages,  122—126. 
insufficient  inquiry  by  P.,  58. 

must  be  of  a  matter  of  fact  to  entitle  P.  to  relief,  23. 
negligence  of  P.  immaterial,  70. 
notice  is  excluded  by,  69,  95. 
of  intention,  effect  of,  doubtful,  30. 

may  be  misrepresentation  of  fact,  .31,  32. 
not  amounting  to  undertaking,  31. 
law,  will  not  usually  entitle  P.  to  relief,  23. 
fraudulent,  30. 
what  is,  29. 
tenant  for  life's  age,  1 16. 
parol  evidence  admissible  to  prove,  161. 
patent  defects,  effect  of,  in  case  of,  43 — 45,  69. 
plan,  omission  to  mark  footway  on,  is  a,  45. 
positive  misstatement  usually  required  to  entitle  P.  to  relief  as  for,  19. 
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MISREPRESENTATION— roHf/«ne(Z. 
P.  entitled  to  rely  on  V.'s,  71. 
silence  of  V.  amounts  to,  when,  21,  22,  76,  77. 

"MIS-STATEMENT," 

meaning  of  word,  in  condition  for  compensation,  261. 

MISTAKE.    Chap.  VIII.  pp.  74—81. 
as  to  subject-matter  of  contract,  74. 
by  V.'s  agent,  1. 39. 
common,  definition  of,  78. 

examples  of,  79,  80. 
condition  inserted  by,  318. 
in  conveyance,  159. 
of  law,  no  ground  for  relief,  80,  81. 
parol  evidence  admissible  to  prove,  161. 
P.  generally  not  relieved  on  ground  of,  74. 

making,  as  to  which  lot  was  being  sold,  75,  76. 

relieved  in  case  of  common,  74,  78,  79. 
hardship,  74. 
time  for  completion  extended  under,  303. 
unilateral,  usually  no  ground  for  relief,  74,  77,  78. 
V.  generally  not  relieved  on  ground  of  his,  77. 

inserting  condition  through,  318. 

relieved  in  case  of  common,  77. 

though  description  vague,  81. 

through,  getting  unaltered  particulars  signed  by  P.,  165. 

MIXED 

freeholds  and  copyholds,  244,  246. 
leaseholds,  244,  245. 

MOCK 

biddings,  177,  180. 

MOIETY, 

compensation  where  V.  has  only  undivided,  instead  of  entirety,  145. 
meaning  of  word,  11. 

"MORE  OR  LESS,'; 

covers  what  deficiency  in  quantity,  11,  12,  83,  264. 

MORTGAGE.    Arid  see  Incumbrances. 

discovered  by  searching  register,  217.  ' 

equitj'  of  redemption  purchased  by  mortgagee,  set-off  of  interest,  289. 

foreclosure  of,  sale  by  mortgagee  after,  318. 

foiTuer,  representation  as  to,  14.  .  .  1 

mortgagee  selling  may  let  part  of  purchase-money  remain  on,  369.   . 

m.ust  be  mentioned  by  V.,  36. 

of  preliminary  contract  for  lease,  230. 

on  sale  subject  to,  what  covenants  may  be  required,  327.  •    j 

under  power  in,  P.  cannot  require  mortgagor  to  join,  319. 
P.  covenanting  to  keep  down  interest  on,  99. 

is  entitled  to  keep,  on  foot,  318. 
undisclosed,  application  of  imrchase-money  to  paying  off,  99. 

exceeding  i^urchase-money,  P.  not  entitled  to  be  paid  the 
excess,  99. 


NAMES,  _ 

identity  of  persons  presumed  from  identity  of,  196. 
of  V.  and  P.  must  be  inserted  in  contract  for  sale,  378. 
W.  F  F 
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NEGATIVE, 

proof  of.    See  Evidence. 

NEGOTIATIONS, 

effect  of,  on  V.'s  rights  uiulcr  condition  for  rescission,  311,  315. 
expenses  of,  126. 

"NEWLY-BUILT,"  16. 

"  NEXT," 

construction  of  words  "  28th  December  next,"  274. 

NON-ESSENTIAL 

misdescription.    See  Misdescription. 

NOTICE.     Chap.  VII.  pp.  64—73. 

effect  of,  excluded  by  express  undertaking,  when,  134. 

misrepresentation,  IS,  09 — 71. 
giving,  to  V.  to  complete,  is  waiver  of  requisitions,  252. 
in  contract  that  V.  has  not  the  fee,  209. 

making  time  for  completion  essential,  275 — 278.     See  Complktion. 
of  incumbrance,  no  i)resumption  against,  199. 
irremovable  defect  in  title,  207. 
registered  judgment,  jtvooi  that  V.  had  not,  195. 
restrictive  covenants,  i)roof  that  previous  P.  had  not,  195. 
P.  has,  of  contents  of  lease,  when,  64,  65,  67. 
what,  66,  354. 
documents,  when,  67. 
facts  stated  in  conditions,  when,  64,  65. 
particulars,  64. 
plan,  64,  94. 
information  contained  in  documents,  when,  64. 
lessor's  title,  if  he  was  joint  lessee  with  V.,  208. 
patent  defects  in  condition  of  pi'operty,  64. 
tenure,  whore  tenants  named  {qu..^),  67. 
P.  has  not,  of  incumbrances  merely  mentioned  in  conditions,  68. 

lease  merely  read  by  auctioneer,  and  not  heard  by  P.,  168. 
underlease  being  a  derivative  lease,  66. 
P.'s,  of  a  defect,  effect  of,  on  condition  for  rescission,  309. 
reference  to  document  in  which  defect  in  title  appears,  214. 

NOTOEIETY 

of  V.'s  title,  69. 

NinSANCE 

known  to  v.,  38,  91. 


OBJECTIONS 

to  title,  305  et  seq.     And  see  Eeqihsitions. 

OCCUPATION, 

adverse,  not  so  described,  11,  13,  117. 

cellar  comprised  in  C.'s  lease,  but  not  in  C.'s,  190 

misdescription  of,  14,  108,  152. 

not  notice  of  lease  for  lives,  08. 

tenancy  for  life,  69. 
rent  when  payable  by  P.,  160,  297,  298. 

by  v.,  299. 
where  lessee  purchases  reversion,  69. 
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OFFICE  COPIES  ■  .^    - 

of  instnmaents  upon  record,  330. 

OMISSION.     Chap.  III.  pp.  3j— 42. 

by  trustee  selling  manor,  to  mention  manorial  rights,  367. 
meaning  of  word,  in  condition  for  compensation,  261. 
not  necessarily  included  in  word  "  errors"  {(\u.  ?),  261. 

ONUS 

of  proof.    See  Evidence. 

OPINION, 

expert  giving,  liable  for  negligence,  24. 
mis-statement  of  expert's  opinion,  ground  for  relief,  24. 
true  statement  of  wrong,  irrelevant,  23,  24. 

OPPOETUNITY, 

for  inspection  by  P.,  59,  64,  67. 

sufficiency  of,  67,  68. 

OENAMENTAL 

timber,  113,  302. 

OUTGOINGS, 

after  completion  are  borne  by  P.,  303. 
allowance  of,  on  rescission  after  conveyance,  159. 
before  completion  are  borne  by  V.,  303. 
do  not  include  loss  in  carrying  on  business,  304. 
include  current  rent,  on  sale  of  leaseholds,  303. 

paving  expenses,  when,  304. 
misdescribed,  10. 

P.  taking  possession  before  title  shown,  bears,  303. 
where  completion  delayed  by  P.,  303. 

state  of  V.'s  title,  303. 
no  day  fixed  for  completion,  304. 

PAECELS, 

deficiency  in,  in  title  deeds,  245. 

description  of,  in  deeds,  loose  or  conflicting,  244,  245. 

PAEOL 

contract  for  sale  of  land  void  under  Statute  of  Frauds,  383,  384.     See 

MEMOEANDUil. 

evidence.    See  Evidence. 
statement,  representations  in,  99. 
undertaking  by  v.,  33,  163,  164. 
variation,  Chap.  XXI.  pp.  161—169. 

P.  seeking  specific  performance  with,  164. 

without,  165. 
specific  performance  ivith  or  without,  at  defendant's  election,  166. 
subsequent,  not  enforced  unless  part  performance,  168,  169. 
V.  refusing  to  complete  u-ith,  P.  may  rescind,  166. 

tvithout,  P.  may  rescind,  when,  166,  167. 
seeking  specific  performance  ivith,  161. 

tvithout,  163. 
unable  to  make  a  good  title  with,  166. 

luithout,  166,  167. 

PAET 

of  property  sold,  lacking,  110 — 112. 

F  F  2 
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PAET  rERFORMANCE. 
ancillary  act  is  not,  384. 
expemlituro  on  laud  is,  385. 
in  respect  of  one  lot,  3S(j, 

of  subsequent  parol  variation  of  written  contract,  108,  1G9, 
taking  possession  is  usually  sufficient,  384,  385. 
what,  sufficient  to  take  case  out  of  Statute  of  Frauds,  383 — 380. 

PAETICULARITY 

of  statement  of  acreage,  12. 

tithe  rent- charge,  12. 

PARTICULARS.     See  Misdescription. 

description  of  property  in,  Y.  bound  by,  77,  78. 

implied  statement  that  timber  on  some  lots  will  not  be  paid  for  extra,  183. 

positive  misdescri])tion  in,  not  cured  by  reference  to  plan,  94. 

P.  has  notice  of  all  facts  stated  in,  64,  75. 

PARTIES 

to  conveyance,  319. 

PATENT 

defect,  37.     And  see  Defects. 

PA\^NO, 

expense  of,  borne  by  whom  ?  304. 

PAYMENT 

of  deposit.    See  Deposit. 

pmx'hase-money  is  not  part  performance.     See  Pakt  PerformaKCE. 

PEDIGREE, 

falsification  of,  160. 

PENALTY.     See  D-iMAGES. 

PENCIL, 

signature  with,  375. 

PEPPERCORN,  237. 

PERCHES, 

mention  of,  implies  actual  measurement,  12. 

"PEREMPTORY  SALE,"  178.     ,S>e  Reserve. 

PERFECT 

abstract,  249.     See  ABSTRACT. 

PLAN.     Chap.  XL  pp.  94—96. 

adjacent  property  delineated  on,  95. 

footway  delineated  on,  as  road,  45,  96. 

measurement  bj'  scale  on,  in  lease,  244,  245. 

misdescription  in,  33,  95. 

notice  of  facts  stated  in,  P.  has,  when,  64,  94. 

P.  misled  by,  14,  94. 

reference  to,  will  not  correct  misdescription  in  particulars,  94. 

unless  P.  inspects  plan  before  sale,  94. 
roads,  condition  of,  indicated  by,  26,  96. 

intended,  delineated  on,  95, 
trees  delineated  on,  14. 
water- drain  delineated  on,  96. 
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POLES.    See  Perches. 
POLICY.    See  Insurance. 

POETIONS 

charged  on  property,  compensation  for,  148. 

POSSESSION, 

condition  as  to, 

giving  P.  possession  upon  completion,  252,  253,  295. 
means  possession  with,  good  title,  294,  295. 
vacant  i^ossession,  294. 

unless  land  described  as  "in  X.'s  occupation,"  294. 
time  fi'om  which  P.  is  to  have,  293,  294. 
damages  for  V.'s  inability  to  give,  295,  296. 

wilful  refusal  to  give,  295,  296. 
demand  for,  is  not  an  "objection  to  title,"  306. 
made  evidence  of  performance  of  covenants,  221,  237. 
P.  may  require  evidence  of,  if  parcels  are  vaguely  described  in  title 
deeds,  244. 
not  entitled  to,  before  paying  purchase-money,  293. 

purchaser  taking", 

before  payment  of  purchase-money, 

coniiiensation  to,  for  improvements,  297. 
doing  irremediable  damage,  accepts  title,  297. 
may  not  fell  timber,  297. 
must  bear  outgoings,  303. 

reinstate  property  altered  by  him,  297. 
when  liable  to  pay  occupation  rent,  297,  298. 
before  title  shown, 

bears  outgoings,  303. 

does  not  necessarily  waive  objections  to  title,  252,  253. 
pays  interest  on  purchase-money,  286,  287. 
forcible  or  clandestine,  waives  objections,  253. 
statutory  declaration  as  to,  made  proof  of  identity,  247. 
taking,  is  usually  "part  performance,"  384,  385. 
title  by.    See  Possessory  Title. 
V.    not    in,    at    time   of    contract,    P.    allowed    damages    for  loss    of 

bargain  [qu.  ?),  123. 
where  purchase-money  payable  by  instalments,  294. 
time  is  of  the  essence,  296. 

POSSESSORY  TITLE, 

forced  on  P.  where  time  for  sending  requisitions  had  expired,  256. 
P.  bound  to  accept,  may  yet  require  forty  years'  title,  227. 

POWER, 

appointment  under,  227 — 229. 

fraud  on,  contract  which  would  be,  not  enforced,  136. 

lease  under,  230. 

of  corporation  to  convej%  230. 

PREJUDICE.    S'ee  "  Without  Prejudice." 

PREPARATION 

of  agreement,  expenses  of,  recoverable,  125. 

conveyance,  expenses  of,  when  recoverable,  125,  126. 

PRESERVATION 

of  property,  P.  executing  repairs  necessary  for,  297. 
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rEESUMPTION,     A  ml  fee  Inference. 
as  to  bona  fides,  198.     See  BOXA  FiDKS. 

extrinsic  facts,  197. 

forfeiture,  197. 

non-existence  of  facts  adverse  to  the  title,  197. 
mines,  196. 

notice,  195,  199. 

recited  title  deeds  wliicli  Lave  boon  lost,  19G. 

siil)se([uont  consideration  for  voluntary  convej'ance,  197. 

validity  of  appointments,  199. 
in  case  of  suspicion,  197. 
what  is,  as  distinguished  from  mere  inference,  190. 

PEICE.    See  Purchase-Money. 
PEINCIPAL.    See  Agent. 

PEIXTED 

name  of  V.,  when  a  sufficient  signature,  .'}7o,  370. 
particulars,  altered  in  writing,  105. 

PEIVATE  ACT,  40.    And  see  Act  of  Parliament. 

"PEOBABLE  AMOUNT,"  11. 

PEOBATE, 

office  copy  of,  must  bo  produced,  330. 

PEODUCTION 

of  title  deeds.     See  Title  Deeds. 

PEOFITS 

after  completion,  P.  is  entitled  to,  298. 
before  completion,  V.  is  entitled  to,  298. 
compensation  for  misstatement  of,  140. 
do  not  include  benefit  of  covenant  to  repair,  300. 
include  crops  cut  before  completion,  299. 

fines  on  sale  of  manor,  300. 
loss  of,  through  V.'s  delay,  295,  296. 
"  of  such  parts  as  are  let,"  300. 
speculative  statement  as  to,  23,  27. 
what  are,  299,  300. 

PEOJECTING  EOOM,  38. 

PEOOF.    See  Evidence. 

"  PEOPEIETOE," 

sufficient  description  within  Statute  of  Frauds,  379. 

PEOSPECTUS, 

misrepresentation  in,  corrected  by  articles  of  association,  48. 

PUBLIC-HOUSE, 
"free,"  10,  116. 

furniture  and  fixtures  non-essential  adjuncts,  188. 
lease  of,  usual  covenant  in,  72. 
loss  by  V.  in  carrying  on,  is  not  an  outgoing,  304. 
restrictive  covenants  against  user  as,  90. 
sold  as  going  concern,  time  essential,  273. 
what  is  a,  10. 
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PUFFEE, 

bidding  by,  and  P.  only,  177. 

PUFFING 

statements  by  V.  do  not  entitle  P.  to  relief,  23. 
examples  of,  24 — 28. 

PURCHASE-MONEY, 

applied  in  paying  off  incumbrances,  99,  1  o8. 
expense  of  raising,  not  recoverable  as  damages,  126. 
interest  on,  not  recoverable  by  P.  as  damages,  124. 
recovery  of,  loS. 
undisclosed  incumbrances  exceeding,  99,  100. 


QUANTITY, 

deficiency  in,  compensation  for,  bow  assessed,  144. 
essentiality  of,  109,  110. 
how  far  qualified  by  words  "  more  or  less,'   83. 

QUEEN  ANNE'S  BOUNTY, 

undisclosed  charge  in  favour  of,  42. 

QUIT-EENTS, 

must  be  mentioned  by  V.,  36. 
subject  of  compensation,  115. 
trustee  selling  manor  witbou.t  mentioning,  367. 


EACK-EENT 

misdescribed  as  ground  rent,  117. 

EATES.    See  Outgoings, 

EEADINQ 

altered  particulars  aloud  at  sale,  165. 
conditions  aloud  at  sale,  167,  387. 
lease  at  sale,  168. 

SEASONABLE 

delay,  what  is,  in  delivery  of  abstract,  248. 
notice  fixing  time  for  completion,  what  is,  276. 
unwillingness  to  remove  objections,  310 — 312. 

EECEIPT, 

for  purchase-money,  power  of  trustee  to  give,  320. 
for  rent,  made  evidence  of  performance  of  covenants,  221,  237 — 239. 
signed  by  person  other  than  lessor,  239. 

EECITALS, 

condition  making  all,  evidence  is  a  depreciatory  condition,  364. 

in  abstract,  of  document  prior  to  abstract,  228. 

made  conclusive  evidence,  220,  221,  234. 

of  earlier  deed  implied  by  making  later  deed  "supplemental,"  229. 

lost  deeds,  331. 
twenty  years  old,  232. 

containing  a  deduction  from  a  scries  of  facts,  233,  234. 
inaccuracy  of,  may  be  shown,  234. 
matters  to  be  inferred  from,  232,  233. 
of  custom  in  manor,  233. 

sale  under  voluntary  settlement,  233. 
seisin  in  fee,  233,  234. 
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EECORD, 

instruments  upon,  production  of,  :V.W. 

whon  included  in  covenant  i'nr  production,  'M-i. 

EECTIFICATION 

of  contract,  remedy  for  mistake  in  reducing  terms  to  -writing,  161. 
of  deed,  parol  evidence  receivable,  102. 

EE-ENTRY, 

power  of,  in  case  of  lessee's  bankruptcy,  is  unusual,  72. 
in  lease  of  public-bouse,  72. 
in  mining  lease,  72. 
r.  of  leaseholds  has  notice  of,  when,  GO. 

EEFERENCE 

to  other  document  may  override  correct  description  in  particulars,  14. 

REFUSAL 

by  y.  to  complete,  V.  may  recover  damages  for,  127. 
■wilful,  damages  for  V.'s,  29u. 
what,  283. 

EEGISTRATION 

in  Middlesex,  condition  as  to,  240. 
of  a  will,  240,  241. 

RELEASE .    And  see  Waiter. 

by  r.  of  right  to  object  to  title,  2ul. 

RELIEF.     See  Rescission  ;  Compexsation  ;  Deposit  ;  Dajsiages. 

REMAINDER, 

on  sale  of,  V.  need  not  mention  succession  duty,  39. 
sold  as  estate  in  possession,  108,  109,  148. 
tenant  in  tail  in,  contract  hj,  101. 

REMEDY, 

against  other  than  V.,  180. 

RENEWABLE  LEASE, 

mis-statement  as  to  covenant  to  renew,  13. 

EENT.     See  Ground  rent  ;  Qtjit-kent  ;  Rack-rent. 

abatement  of,  on  contract  to  lease  by  person  entitled  only  to  a  moiety, 

132,  145. 
after  completion,  P.  entitled  to,  298. 
before  completion,  Y.  entitled  to,  298. 
condition  that  P.  shall  have  rent  and  profits,  when  V.  in  occupation, 

294. 
mis-statement  of,  10,  83. 

compensation  for,  83,  116,  117,  146,  147. 

after  completion,  87. 
of  waterworks,  306. 
occupation,  when  payable  bj^  P.,  160,  297,  298. 

by  Y.,  299. 
omission  of,  from  particulars,  efi'ect  of,  68. 
P.  charged  with,  on  rescission  after  completion,  160. 
raised  after  contract  to  amount  stated  in  particulars,  17. 
received  by  Y.,  set-off  against  interest  payable  by  I'.,  289. 
Y.  usually  accounts  only  for,  actually  received,  298,  299. 
wilful  default,  P.  usually  charged  on  footing  of,  160. 

Y.  when  charged  on  footing  of,  298,  299. 
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EENT-CHAEGE, 

compensation  for,  1-17. 

Conveyancing  Act,  1881,  sect.  5  applies  to,  100. 

described  as  "  freehold,  subject  to  rent-charge,"  108. 

distinction  between,  and  quit-rents,  115. 

large,  essential  defect,  115. 

must  be  mentioned  by  V.,  3(3. 

small,  non-essential,  115. 

tithe,  liability  to,  on  sale  of  land  "  tithe  free,"  114, 

EEPAIES, 

by  V.  in  pursuance  of  covenant,  requisition  as  to,  307. 
effected  by  lessee  with  option  of  purchase,  120, 
P.  afterwards  rescinding,  159,  297. 
implied  undertaking  as  to,  16. 

misrepresentation  as  to,  absolves  P.  from  duty  of  inspection,  44,  45. 
essential  if  house  required  for  immediate  residence,  113. 
generally  non-essential,  112,  113. 
of  wall,  new  liability  as  to,  inserted  in  convej^ance,  307. 

EEPEESENTATION.     A7i(l  see  Misrepresentatiox. 

in  written  contract,  V.  compelled  to  make  good,  99 — 101. 

EEQUISITIONS, 

answering,  is  not  waiver  of  right  to  rescind,  314,  315, 
as  to  conveyance,  305,  307, 

documents  prior  to  commencement  of  title,  228. 

identity  of  mixed  fi-eeholds  and  copyholds,  246. 

title,  305—307,  312. 

condition  as  to  waiver  of, 

further  requisitions,  256. 

may  be  used  on  sale  by  Court,  373. 

precluding  requisitions  on  V.  only,  215. 

time  for  sending  in,  255. 

when  abstract  imperfect,  256,  257. 

where  title  wholly  bad,  256. 

V.  has  only  a  possessory  title,  256. 
frivolous,  311. 
"  objections  and,"  305,  307. 
P.  insisting  on,  313. 
repetition  of,  is  "  insisting  on,"  313. 

sending  in,  is  waiver  of  right  to  treat  contract  as  invalid,  348. 
V.  endeavouring  to  answer,  310. 

waiver  of,  apart  from  condition, 

after  insisting  on  them,  314. 
as  to  defect  not  appearing  on  abstract,  255. 
identity,  251,  255. 

one  defect  and  silence  as  to  others,  254. 
by  altering  the  property,  253,  254. 

apologising  for  not  paying  the  purchase-money,  251. 

exercising  acts  of  ownership,  253,  254. 

giving  V.  notice  to  complete,  252. 

offering  for  sale,  mortgaging  or  leasing,  254. 

release,  251. 

retaining  abstract  without  objecting,  251,  252. 

taking  possession,  251,  252,  253. 
steps  to  complete,  252. 

tendering  draft  conveyance,  252. 
conditional  or  partial,  254,  255. 
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EE-SALE, 

by  1'.,  price  on,  taken  to  be  market  price,  128. 
condition  as  to,  trustees  not  bound  to  enforce,  366. 
deticiencj-  on,  amouTit  of,  liow  ascertained,  849. 
deposit  forfeited,  though  Y.  suffers  no  loss  on,  350. 
in  absence  of  condition,  li\H. 
profit  made  on,  P.  has  no  right  to  share  in,  350. 
special  condition  as  to,  17!*. 

EESCISSIOX, 

by  purchaser,  chap.  XIV..  pp.  102—118. 
action  for,  after  completion,  8-1 — 86. 
before  coui])letion,  82 — 84. 
damages  in,  imder  Lord  Cairns'  Act,  129. 
on  ground  of  fraud,  83,  84,  85,  86. 

innocent  misrepresentation,  83. 
return  of  deposit  in,  18,  119. 
before  time  fixed  for  completion,  275. 
for  essential  misdcscrijition,  97,  102. 
misrepresentation,  IS. 
non-deUvery  of  abstract,  248. 
non-production  of  title  deeds,  330. 
misled  by  the  sale -plan,  94. 

V.'s  silence,  35. 
none  after  conveyance,  except  for  fraud  or  "  common  mistake,"  158, 

159. 
notwithstanding  condition  for  compensation,  258. 
on  sale  of  two  lots,  where  title  to  one  lot  defective,  112. 
parol,  of  written  contract,  169. 
P.  entitled  to,  Y.  refusing  to  admit  parol  variation,  166. 

complete  without  parol  variation,  166, 
167. 
right  to,  not  waived  by  leaving  deposit  in  Y.'s  hands,  279. 
under  condition  enabling  either  party  to  give  notice  of,  277. 
waiver  of  right  of.     See  Waiver. 
where  there  is  an  irremovable  incumbrance,  114. 

by  vendor  under  condition, 

condition  does  not  absolve  Y.  from  duty  of  delivering  abstract,  31. 

general  in  terms,  305. 

including  ' '  matters  appearing  in  particulars,"  309. 
"  requisitions  as  to  conveyance,"  305,  307. 

limited  to  "  objections  to  title,"  305 — 308. 

very  wide,  308,  309. 
defects  known  to  P, ,  306,  309. 

Y.,  309. 
demand  for  compensation  when  not  included  in,  307 — 309. 
effect  of  non-debverj^  of  abstract,  251. 
inability  of  Y.  to  remove  objections,  310 — 312. 
litigation,  effect  of  pending,  315 — 317. 
locKs  poenitentice,  need  not  bo  given  to  P.,  313. 
negotiations,  effect  of,  314,  315. 
notice  must  be  given,  314. 
reasonable,  316. 

validity  of,  determined  on  Y.  and  P.  summons,  317. 
P.  insisting  on  requisition,  313. 
reasonableness  of  Y.'s  refusal,  310 — 312. 
reasons  for,  Y.  need  not  give,  313. 
time,  Y.  need  not  give  further,  313. 
under  sale  by  the  Court,  312. 
unwillingness  of  Y.  to  remove  objections,  310 — 312. 
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RESCISSION— roH  </«  ueil 

by  vendor  under  condition — contimied. 

waiver  by  V.  of  right  under  conditions,  311,  314 — 317. 

of  requisition  by  P.,  314,  316. 
wliat  steps  V.  must  take  to  rescind,  312. 
where  time  is  essential,  312. 

not  essential,  316. 
V.  guilty  of  fraud,  309,  310. 
has  no  title  at  all,  310. 

makes  attempts  to  remove  the  objection,  310. 
P.  entitled  to,  can  resist  specific  performance,  318. 
in  case  of  fraud,  118. 
requiring  an  indemnity  instead  of,  loo. 

EESERVATION, 

form  of,  condition  as  to,  374. 

intended,  must  be  clearly  expressed,  15. 

not  implied  by  calling  adjoining  land  "  building  land,"  15. 

of  right  of  way,  though  not  expressed,  94. 

to  the  Crown,  154. 

RESERVE, 

right  to  bid  reserved, 

no  other  bidders  but  puffer  and  P.,  177. 
trustee  may  sell  with,  362. 

sale  "without  reserve," 

auctioneer  may  not  take  bid  from  V.,  177. 

taking  V.'s  bid  is  liable  in  damages,  178. 
but  "  with  liberty  to  bid,"  177,  178. 
condition  as  to,  inserted  without  V.'s  authority,  178. 
meaning  of  words,  177. 

private  agreement  by  V.  and  stranger  as  to  knocking  down,  177. 
V.  may  not  bid  by  self  or  agent,  177. 

sale  without  stipulation  as  to, 

old  rule  in  equity,  178. 

P.'s  misconduct,  effect  of,  where  V.  bids  at,  180. 
sale  voidable  at  P.'s  option,  if  V.  bids  at,  178,  179. 
trustee  may  not  buy  in  at,  362. 

RESTRICTIVE  COVENANTS.    See  Covenants. 

RETENTION 

of  abstract.     See  Abstract. 

RETRACTING 

bidding.     See  Bidding. 

REVERSION, 

age  of  Hfe  tenant,  loose  description  of,  by  trustee  selling,  367. 
misdescription  of,  on  sale  of,  116,  149,  150. 
annuity  charged  on,  misleading  condition  as  to,  243. 
condition  binding  P.  to  assume  validity  of  lease,  236. 
described  as  estate  in  possession,  108. 
lessee  purchasing,  69. 

prior  sale  of,  by  trustees,  presumption  of  bona  fides,  272,  274. 
succession  duty,  covenant  to  pay,  on  sale  of,  327. 
time  for  completion  essential,  on  sale  of,  272,  274. 

from  which  interest  is  payable,  287. 
title  to,  commencement  of,  226. 

RING-FENCE, 

misdescription  of  land  as  within,  essential,  112. 
P.'s  knowledge  as  to,  inferred,  55,  56. 
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EOAD, 

condition  of,  representation  as  to,  by  plan,  96. 

footway  delineated  on  plan  as  turnpike,  95. 

incomplete,  do^;c^ibed  as  "made-up,"  101,  139,  154. 

intended,  delineation  of,  on  .sale  pLin,  does  not  bind  V.  to  make,  95. 

P.  of  one  lot  not  entitled  to  have  all  roads  made,  95. 

undertaking  to  make  good  and  sufficient,  95. 

oA'cr  other  proi:)erty,  100. 
■width,  V.  not  bound  to  make,  of  same,  as  marked  on  plan,  90. 
except  in  general  building  scheme,  20,  90. 

EOODS, 

mention  of,  implies  actual  measurement,  12. 

ROOT 

of  title,  227—230.    Aial  see  Title. 


SALE  BY  COUET, 

condition  as  to  lessor's  title,  what,  may  be  used  on,  373. 
enabling  Y.  to  rescind  may  be  used  on,  373. 

steps  to  be  taken  by  Y.,  312,  313. 
that  form  of  covenants  shall  be  settled  by  judge,  374. 
conditions,  how  prepared  on,  372. 

Y.'s  responsibility  for,  372,  373. 
convej'ancing  counsel,  discretion  as  to  emplojong,  372. 
covenants  for  title  on,  323. 
deposit  may  be  paid  to  solicitor  on,  181. 
in  lots,  subject  to  resei-vations  and  covenants,  374. 
of  leaseholds  in  lots,  373. 
particulars,  how  prej^ared,  372. 
Statute  of  Frauds  inapplicable  to,  375. 

"  SATISFACTOEY  TITLE,"  209,  210. 

SATISFIED  TEEM, 

expense  of  surrendering,  340. 

SCHEME, 

building,  -width  of  road  in,  26,  96. 

SEA  YIEW,  17,  33. 

SEA  WALL, 

expense  of  repairing,  10. 

SEAECnES, 

for  judgments,  expenses  of,  recoverable  as  damages,  125. 
in  Ireland,  expenses  of,  339. 

"SECOND  EDITION," 

of  particulars  of  sale,  75. 

SEISIN, 

covenant  as  to  Y.'s,  324. 

recitals  as  to,  233,  234. 

statutory  declaration  as  to,  236,  247. 

SET-OFF 

of  excess  in  quantity  against  deficiency,  154. 
value  against  deficiency,  154. 
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SETTLEMENT, 

voluntary,  "  to  be  deemed  void,"  225, 

SIIAEE, 

undivided,  sold  as  entirety,  9,  109,  110,  145. 

SIGNATURE, 

by  defendant  alone,  375. 
in  holograpli  agi-eement,  376. 
in  pencil,  375. 
initialed,  376. 

of  auctioneer  as  agent  of  P.,  376. 
v.,  376. 
auctioneer's  clerk,  377. 
printed,  375. 
stamped,  376. 
to  telegram,  376. 
■what,  sufficient  for  Statute  of  Frauds,  375. 

SILENCE, 

V.'s,  amounts  to  representation,  wlien,  21,  22,  76,  77. 
opposed  to  "industrious  concealment,"  35. 
when  auctioneer's  clerk  signs  for  him,  377. 

P.  says  he  cannot  complete  in  time,  278. 

SITUATION 

of  property,  misdescription  as  to,  112. 

SOLICITOR, 

agent  of  V.,  when,  to  receive  deposit,  181, 

also  auctioneer,  181. 

concealing  incumbrances  is  guilty  of  misdemeanour,  160. 

dedvicing  title  subject  to  approval  of  P.'s,  210. 

deposit  paid  to  V.'s,  121,  181. 

falsification  of  pedigree  by,  160. 

purchasing  from  client,  suspicion  of  unfairness,  197. 

stakeholder  of  deposit,  121,  181. 

SPECIFIC  PERFORMANCE, 
action  for,  costs  of,  126. 

for  damages  instead  of,  127. 
alternative  claim  for,  or  forfeiture  of  deposit,  353. 
damages  granted  in  addition  to,  127,  129, 
substitution  for,  129, 
deposit  recovered  in  action  for,  when,  119, 
difference  in  quantity  no  bar  to,  [qu.  ?),  79. 
discretion  of  Court  as  to  decreeing,  74,  75. 
motive  of  P,  for  resisting,  when  relevant,  63. 
of  agreement  to  grant  lease,  128, 

not  enforced  if  fraud  on  j)Ower,  136, 
parol  variation.     See  Parol, 

P.  bringing  action  for,  after  V,  has  given  notice  to  rescind,  316, 
of  other  lota  not  necessary  party  to  action  for,  355, 
resisting,  may  adduce  parol  evidence  of  agreement  for  compensation, 

165, 
suing  for  and  resisting,  distinction,  75. 
V.  bringing  action  for,  waives  right  to  rescind,  when,  315, 

wishing  to  rescind,  must  dismiss  his  action  for,  315, 
with  compensation,  131,     And  see  Compensation. 
without  compensation,  140. 

SPECULATIVE 

statement  as  to  profits,  23,  27, 
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SPOETING, 

light  of,  is  an  essential  defect,  11.3. 

irreinovablo  defect,  2.33. 
not  a  subject  of  compensation,  11.3,  UG,  1.31. 

STAKEHOLDEE, 

auctioneer  is,  when,  I'Jl,  isl. 
V.'s  solicitor  is,  when,  121,  ISl. 

STAMPED  SIGNATUEE,  37G. 

STAMPS, 

on  documents  executed  on  or  after  IGth  May,  IHS^j .  .  241. 

earlier  documents,  241. 

lost  or  destroyed  title  deeds,  331. 

memorandum  of  agreement,  381. 

reconveyance  to  building  society,  241,  242. 
what  deeds  must  bo  stamj^ed,  241. 

STATE  OF  PEOPEETY, 

has  effect  of  misrepresentation,  when,  22,  23. 

STATE^^IENT, 

as  to  matters  of  probability,  27. 

inconsistent,  58,  o9. 

misleading,  distinguished  from  ambiguity,  19. 

P.  relieved  on  ground  of  V.'s,  19. 

what  is,  19—21. 
puffing,  23 — 28. 

STATUTES, 

21  Hen.  VIII.  c.  13  (lease  to  a  clergyman),  143. 

29  Charles  II.  c.  3  (Statute  of  Frauds)— 

sect.  4  .  .  IGl,  1G3,  37o,  381,  383. 
sect.  17  .  .  377,  381,  383,  385. 
8  &  9  Will.  III.  c.  11,  s.  8  (penalty),  3ol. 

14  Geo.  III.  c.  78,  s.  83  (insurance),  301. 

3  Geo.  IV.  c.  126,  s.  39  (Turnpike  Act),  101. 
3  &  4  Will.  rV.  c.  42,  s.  28  (interest),  120. 

c.  74,  s.  47  (Fines  and  Eecoveries  Act),  100. 
8  &  9  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  184,3),  242,  280. 
13  &  14  Vict.  c.  GO  (Trustee  Act,  1850),  323. 

15  &  16  Vict.  c.  62,  s.  8,  records,  330. 

c.  86,  s.  56,  sale  by  Court,  372. 
17  &  18  Vict.  c.  125  (Common  Law  Procedure  Act,  1854),  185,  186. 

21  &  22  Vict.  c.  27  (Lord  Cairns'  Act),  129. 

22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  160,  328. 

23  &  24  Vict.  c.  145  (Lord  Cranwortli's  Act),  362. 

30  &  31  Vict.  c.  48  (Sale  of  Land  by  Auction  Act,  1867),  175—177,  V 

36  &  37  Vict.  c.  66  (Judicature  Act,  1873)— 

sect.  24  (7),  jurisdiction  as  to  damages,  129. 
sect.  25  (7),  time  not  of  essence,  274. 

37  &  38  Vict.  c.  78  (Vendor  and  Purchaser  Act,  1874)— 

sect.  1,  length  of  title,  226,  234. 
sect.  2    (i.),  lessor's  title,  226. 

(ii.),  recitals  twenty  years  old,  232,  234. 

(iii.),  production  of  deeds,  336. 

(iv.1,  expense  of  covenant  for  production,  340. 

(v.),  retention  of  deeds,  336. 
sect.  3,  trustees  need  not  exclude  Act,  362. 
sect.  9,  procedure,  130,  317. 
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STATUTES— continued. 

40  &41  Vict.  c.  18  (Settled  Estates  Act,  1877)— 
sect.  19,  minerals,  3(59. 

44  &  45  Vict.  0.  41  (Conveyancing  Act,  1881)— 

sect.    3    (i.),  title  to  leasehold  reversion,  220. 

(ii.),  enfranchised  coj^yholds,  227. 

(iii.),  deeds  prior  to  commencement  of  title,  228,  229,  332. 

(iv.),  validity  of  lease,  22G,  231. 

proof  of  performance  of  covenants,  237. 

(v.),  incumbrances,  99,  100,  138,  236,  237. 

(vi.),  expenses,  331,  338,  339. 
(vii.),  abstract  on  sale  in  lots,  341. 

(xi.),  construction  of  statutory  conditions,  173,  229. 
sect.    7,  covenants  for  title,  323 — 326. 
sect.    9,  acknowledgment  for  production,  333 — 335. 
sect.  14,  breach  of  covenants  in  lease,  107. 
sect.  16,  deeds  of  land  mortgaged,  335. 
sect.  19,  sale  by  trustees,  362. 
sect.  35,  conditions  on  sale  by  trustees,  360,  362. 
sect.  53,  "supplemental"  deeds,  229. 
sect.  66,  sale  bv  trustees,  362. 

45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882)— 

sect.  17,  minerals,  369. 

sect.  53,  tenant  for  life  is  ti-ustee,  358. 

sect.  54,  P.  from  tenant  for  life  j^rotected,  358,  359. 

45  &  46  Vict.  c.  39  (Conveyancing  Act,  1882)— 

sect.  4,  preliminary  contract  for  lease,  230. 

46  &  47  Vict.  c.  49  .  .  129. 

51  &  52  Vict.  c.  8  (Customs  and  Inland  Revenue  Act,  1888)— 

sect.  20,  conditions  as  to  stamping,  241. 
51  &  52  Vict.  c.  59  ((Trustee  Act,  1888),  370,  371. 

STATUTOEY 

conditions.    See  Conditions  of  Sale. 
declarations,  236. 

STOCK, 

loss  throirgh  selling  out,  not  recoverable  as  damages,  126. 

STEAN(>EE, 

making  fictitious  bids,  180. 

mortgagor  is  a,  on  sale  by  mortgagee,  180. 

SUB-SALE, 

expense  of,  "when  recoverable  by  P.  as  damages,  126,  128. 

"SUBSTANTIAL" 
buildings,  what,  25. 

SUCCESSION  DUTY, 

covenant  to  pay,  on  sale  of  reversion,  327. 
need  not  be  mentioned  on  sale  of  remainder,  40. 
question  as  to,  decided  in  absence  of  Crown,  205. 

SUMMONS 

under  V.  and  P.  Act,  1874, 

damages  recovered  on,  130. 

deposit  and  interest  recovered,  119,  120. 

lien  for  costs  and  expenses  of  investigating  title,  121. 

damages,  130. 
validity  of  rescission  by  V.  determined  on,  317. 
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SUPPLEMENTAL  DEED,  229. 

SUEPLUS  LAND, 

condition  as  to  adjoining  ownor.s'  rights,  22;5. 

SUEYEY, 

expense  of,  before  examination  of  title,  not  recoverable  as  damages,  12G. 

SUEVEYOE, 

expense  of  obtaining  certificate  of,  339. 

SUSPICION, 

of  facts  adverse  to  title,  197—199.  * 

fraud  not  raised  by  previous  fraud,  19!). 

■mala  fides,  19S. 
validity  of  appointment  by  parent  to  cliild,  199. 

TAIL.     ,S'ee  Tenant  in  Tail. 

TAVEEN, 

misdescription  as  to,  10. 

TELEGEAM, 

signature  of  instructions  for,  376. 

TENANCY, 

adverse  to  V.,  must  be  so  described,  11,  13. 

at  will.     See  Yeably  Texaxcy. 

condition  precluding  requisitions  as  to,  effect  of,  242. 

notice  of,  is  not  notice  of  lease,  68. 

nature  of,  when  left  blank  in  particulars,  67. 

TENANT, 

misrepresentation  as  to,  26. 

TENANT  FOE  LIFE, 

age  of,  misrepresented  on  sale  of  reversion,  116,  1-19,  150. 
equitable,  contracting  as  agent  for  trustees,  135. 
selling  as  agent  for  trustees,  134. 

iinder  Settled  Land  Act,  1882 . . .  358,  359. 

TENANT  IN  TAIL, 

contract  by,  not  binding  unless  a  disentailing  assurance,  100. 
in  remainder,  contract  bj',  101. 

TENANTS  IN  COMMON, 
■^      contract  to  sell  as,  one  having  no  title,  133,  137. 

TENUEE, 

difference  of,  compensation  for,  150. 

"  freehold  -with  leasehold  adjoining,"  13. 

TEEM  OF  YEAES, 

deficiency  in  length  of,  on  sale,  109. 
compensation  for,  1-16. 

"TIED"  PUBLIC-HOUSE 
described  as  free,  10. 
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TIMBER, 

copyholds  and  freeholds  mixed,  246. 

sold,  P.  unable  to  cut,  but  paying  extra  for  it,  182. 
•extra  payment  for,  condition  as  to,  182,  183,  354. 
injunction  against  P.  felling,  297. 
interest  on  price  of,  288. 
land  includes  growing,  182. 
misdescription  of,  compensation  for,  152. 
notice  of  lease  is  notice  of  tenant's  power  to  cut,  66. 
ordinary,  is  a  non-essential  matter,  113. 

V.  felHng,  is  liable  to  pay  compensation,  302,  303. 
ornamental,  is  essential  onirarchase  of  residential  estate,  113. 
P.  felling,  accepts  title,  297. 
V.  felling,  P.  maj'  rescind,  302. 
trustees  may  not  sell  land  without,  369. 

selling  life  estate  and  not  mentioning  right  to  fell,  367. 
V.  may  not  fell,  182. 
what  is,  182. 

TIME, 

at  which  P.  entitled  to  possession,  293. 

effect  of  making,  essential  in  some  matters,  271,  272. 

essential  against  P.,  and  therefore  essential  against  V.,  272. 

extended  through  mistake,  303. 

extension  of,  is  only  waiver  ^jro  tanto,  278. 

for  abstract  not  kept,  time  for  comi)letion  postponed,  285. 

requisitions  not  binding,  255. 
completion,  when  essential,  271 — 277.     Aiid  sec  Completion. 
delivery  of  abstract,  not  essential,  248. 

draft  conveyance,  not  essential,  329. 
sending  in  requisitions  made  essential,  255,  256. 
from  which  interest  is  payable,  285 — 288.     A7id  see  Interest. 

P.  liable  for  outgoings,  303,  304. 
if,  essential,   V.'s  rescission   on  day  for   completion  is  "reasonable," 

312. 
notice  making,  essential.     See  Completion. 

TITHES, 

liability  to,  on  sale  "tithe-free,"  is  essential,  114. 

statement  of  "probable  amount"  of,  12. 

V.  not  compelled  to  buy  and  convey,  on  sale  "  tithe-free,"  100. 

TITLE, 

"  available,"  194. 

commencement  of, 

documents  dated  prior  to,  P.  cannot  require,  228 — 230. 
first  deed,  being  conveyance  by  corporation  with  limited  powers, 
230. 
execution  of,  must  be  proved,  231. 
must  be  good  root  of  title,  227. 
showing  defects  in  earlier  title,  231. 
on  sale  of  advowsons,  226. 
leaseholds,  226. 
reversions,  226. 
tithes,  226. 
trustees  must  not  make,  unnecessarily  recent,  363. 

W.  G  G 
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TITLE— rnn  fin  tirJ. 

conditions  enlarging  P.'s  right,  209—211. 

agrcL'iiieut  tu  jiivo  y;uod  lillo,  effect  of,  oo,  207,  209. 

procure  execution  of  conveyance  by  all  proper  parties, 
211. 
surrender  of  under-lease,  211. 
"  ajiproval  by  P.'s  solicitor,"  210. 
"  dediicin;,'  title  to  satisfaction  of  counsel,"  209. 
express  statement  that  V.  bas  good  title,  209. 
false  representation  bj'  V.'s  agent  as  to  title,  211. 
P.  indifferent  whetber  V.  has  good  title  or  not,  211. 
"  satisfactory  to  P.,"  210. 

conditions  restricting  P.'s  right,  211—243. 

"  as  he  holds  the  same,"  21G. 

as  to  acknowledgment  by  married  woman,  212. 

commencement  of  title,  226. 

ambiguous,  231. 

conveyance  not  sufBcient  to  preclude  objections  to  title,  212, 321. 

covenants,  receipt  for  rent  jjroving  performance  of,  237 — 239. 

easements,  242. 

forged  deed,  224. 

jurisdiction  of  Court,  219. 

lease,  validity  of,  236. 

leaseholds,  assent  of  executors  to  bequest  of,  213. 

legal  estate,  23o. 

pedigree,  222. 

railway  company  selHng  surjilus  land,  223. 

recitals,  232. 

registration,  240. 

seisin,  statutory  declaration  proving,  236. 

settlement  being  deemed  void,  225. 

stamps,  241. 

tenancies,  242. 

underleases,  213. 
binding  P.  to  "  assume,"  217,  220. 

what  V.  knows  is  untrue,  223. 
bona  fides  requisite  in  fi-aming,  222. 
capacity  of  P.  to  understand  conditions,  214. 
defect  known  to  V.  is  not  covered  by  general,  213. 
effect  of,  where  there  has  been  "  common  mistake,"  78,  224. 
Y.  has  no  title  at  all,  224. 
is  guilty  of  fraud,  224. 
evidence,  P.  entitled  to  better,  if  V.  has  it,  225. 
facts  stated  in,  must  bo  proved,  222. 

V.  must  not  misstate,  in,  222. 
giving  right  only  to  good  holding  title,  223. 

possessory  title,  227. 
insufficient,  through  merely  stating  objection,  212. 
known  to  P.  to  be  stringent,  224. 
lessor's  title,  215 — 218.     And  see  Lessok's  Title. 
making  evidence  "conclusive,"  220,  221. 
misleading,  212. 
must  be  clear,  211,  213,  214. 
precluding  inquiry  into  prior  title,  216,  217,  231. 

objections  to  defects  discovered  aliunde,  218 — 220. 
requisitions  on  V.  cmly,  215 — 218. 
reference  to  docimient  in  which  defect  appears,  214. 
"  same  title  as  Y.  took  on  purchasing,"  218. 
shortening  title,  must  be  clear,  231. 
"  such  title  as  Y.  has,"  216,  224,  225. 

how  affected  by  condition  for  delivering  abstract,  221. 
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TITLE— continued. 

defect  in, 

distingiiislied  from  defect  in  conveyance,  27-5. 

found  out  after  completion,  is  not  covered  by  condition  for  compen- 
sation, 261. 
irremovable,  207,  208,  253. 
modified  after  delivery  of  abstract,  311. 
P.  electing  to  complete,  pays  interest,  notwithstanding,  283. 
removable,  208,  253. 
to  undivided  part,  110. 

doubtful,  18,  119,  191—207. 

facts  doubtful,  194—199. 

hona  fides,  195,  198. 

forfeiture  not  presumed,  197. 

incapable  of  proof,  19-4. 

negative,  proof  of,  195. 

notice,  195. 

presumptions,  195 — 199.     See  Presumptions. 

susj^icion,  rule  as  to,  197.     See  Suspicion. 

what  facts  must  be  proved,  195. 

law  doubtful,  199—207. 
point  covered  hy  decision, 

construction  of  general  statute,  203 — 205. 

ill-drawn  instrument,  202,  204,  205,  207. 
point  cannot  be  settled  by  single  decision  {qu.  ?),  203. 
"  present  state  of  the  authorities,"  203. 
prior  decision  adverse,  200. 

favotu-able,  202. 

but  doubted  in  subsequent  cases,  203. 
of  inferior  Court,  201,  202. 
that  title  was  doubtful,  201. 
prior  decisions  conflicting,  203. 
point  not  covered  hy  decision, 

adverse  opinion  of  counsel,  204. 

text-writer,  204. 
favourable  opinion  of  counsel,  204. 
moot  point,  204. 
point  of  construction,  204 — 207. 

of  private  Act,  206. 
general  law,  204,  205. 
known  difficulty,  204. 
lis  pendens  does  not  make  title  doubtful,  193. 
mathematical  certainty  not  attainable,  193. 
mere  claim  does  not  make  title  doubtful,  193. 
jn-obability  of  adverse  rights  being  exercised,  193. 

litigation,  193. 
P.  cannot  be  compelled  to  accept,  18,  119,  120,  191. 

may  rescind  but  not  always  recover  deposit  or  damages,  18,  119, 
120,  207. 
reasons  against  rule  in  Pyrke  v.  Waddingham,  192. 

for  rule  in  FyrJce  v.  Waddingliam,  191. 
tests  of,  192—194. 
investigation  of,  expenses  of,  recoverable  as  damages,  125. 
knowledge  of  P.  of  irremovable  defect  in,  207,  208,  253. 

liability  of  leaseholds  to  forfeiture,  209. 
removable  defect  in,  208. 
restrictive  covenants,  209. 
that  V.  has  only  a  leasehold  interest,  209. 
G  g2 
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TITLE— co«///iHa7. 

"  making  a  good,"  what,  28d,  286. 

marketable,  194,  210. 

notice  iu  contract  that  V.  has  not  the  fee,  134,  209. 

to  P.  of  irremovable  defect  in,  207,  208. 
objections  to,  what  are,  30 J,  306,  307- 
possessory,  227,  2d6. 
r.  buying  two  lots  may  require  good,  to  both,  189. 

root  of, 

apijointment  under  power  is  a  good  {qu.  ?),  227 — 229. 

conveyance  by  corporation  with  limited  powers,  230. 
under  trust  for  sale  is  not  a  good,  227. 

disentailing  deed  is  not  a  good,  227. 

first  deed  must  be  a  good,  227. 

voluntarj'  deed  may  be  a  good,  227. 

will  is  not  a  good,  without  proof  of  seisin,  227. 
"showing  a  good,"  what,  2.St5,  286. 

tenure,  &c.,  not  stated,  V.  must  show  title  iu  fee  simple,  190. 
Y.  having  no,  at  all,  cannot  enforce  condition  for  rescission,  310 

Court  will  not  attempt  to  sell,  373. 
Y.  must  show  good,  189. 
waiver  of  right  to,  251 — 2o7.     See  Eequisitioxs. 

TITLE  DEEDS, 

acknowledgment  for  production  of,  333—337. 
by  r.  of  largest  lot  iu  value  to  other  P.'s,  306. 
condition  relieving  Y.  from  giving,  33d. 
expense  of,  340. 
on  sale  by  mortgagor,  335. 
what  deeds  must  be  included  in,  334. 
when  P.  must  give,  336,  337. 
where  Y.  has  not  possession  of  deeds,  335. 
attested  copies  of.     See  Copies. 

delivery  of, 

collateral,  333. 

on  completion,  332,  333. 

on  sale  in  lots,  356. 

where  one  lot  unsold,  357. 

without  abstract,  is  not  enough,  248. 
how  to  be  abstracted,  249. 
lost,  331. 

secondary  evidence  of,  what  is,  331. 

stamp  on,  331. 

production  of, 

condition  relie-ving  Y.  from  duty  of,  331. 

covenant  for,  333 — 337. 

to  third  person,  333. 

dated  prior  to  abstract,  228 — 230. 

deposited  in  Land  Eevenue  Office,  330. 

enrolled,  330. 

equitable  right  of,  sufficient,  336. 

expense  of,  331. 

for  inspection,  332. 

verification  of  abstract,  330 — 332. 

l)lace  of,  332. 

preparation  of  conveyance  before,  expense  of,  not  recoverable,  125. 
retention  of,  by  Y.,  333. 
xmdertaking  for  safe  custody  of,  334. 
what  are,  330. 
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TRADE, 

covenants  restraining,  42,  G6,  96,  IIG.     See  COVENANTS. 

"TEADESMEN'S  ENTEANCE," 

misdescription,  if  only  used  on  sufferance,  13,  113. 

TEAVELLING.     See  Joueneys. 

TEEES.     See  TniBEii. 

TEUST, 

breach  of,  V.  not  compelled  to  commit  a,  101,  134. 

TEUSTEE, 

compensation,  condition  for,  when  enforced  against,  134,  135,  365,  366. 
concurrence  of  cestui  que  trust,  when  unnecessary,  320. 

condition  as  to,  320. 
covenant  for  production  by,  how  limited,  334. 
covenants  for  title  by,  324. 

condition  as  to,  323. 

where  trustee  becomes  lunatic,  323. 
dejireciatorj'  conditions  employed  by.     See  Depeeciatory. 
duty  of,  to  sell  in  provident  manner,  358,  361. 
is  sufficient  description  for  Statute  of  Frauds,  379. 
loose  description  of  life  tenant's  age  by,  selling  reversion,  367. 
may  employ  counsel  to  draw  conditions,  358. 

sell  in  lots,  362. 

jointly  with  others,  when,  367,  368. 
with  condition  allowing  compensation,  365,  366. 
with  reserved  bidding,  362. 
misdescrii^tion  by,  134. 

mortgagee  selling  under  power,  how  far  a,  358,  370,  371. 
must  use  special  conditions  to  protect  title,  358. 
neglecting  to  sue  P.  for  damages  for  default,  353. 
omission  by,  to  mention  manorial  rights,  367. 
on  joint  sale,  must  apportion  purchase-money,  368. 
partial  owner  acting  as  agent  for,  135. 
railway  company  selling  surplus  land  is  not,  359. 
selling  without  power  to  sell,  134. 
tenant  for  life  under  Settled  Land  Act,  1882,  is,  358. 
undertaking  by,  to  clear  off  incumbrances,  100. 
V.  not  usually  a,  for  P.  in  selling,  89. 


UNDEELEASE, 

described  as  "  derivative  lease,"  48,  66. 

"  lease,"  47,  48,  54,  65,  106,  263,  264. 

effect  of  condition  as  to  lessor's  title,  232. 
reversioner  promising  to  concur,  310. 
evidence  of  performance  of  covenants,  receipt  for  rent  is,  237. 

but  not  receipt  for  ground  rent, 
239. 
known  to  V.  but  not  disclosed,  242. 
surrender  of,  agreement  to  procure,  211. 
title,  commencement  of,  226,  231. 

lessor's  and  sub-lessor's,  232. 
validity  of,  P.  to  assume,  226. 
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UNDERTATONG 

by  trusteo-voiidors  personally  to  clear  off  incumbrances,  100. 
doliucatiuu,  on  i)lau,  of  ailjavent  jiropcrty  is  not  an,  95. 
intoniled  road  is  not  an,  do. 
water-drain  is  not  an,  96. 
implied,  as  to  repairs,  16. 
notice  excluded  by  express,  "when,  l;54. 

representation  of  intention,  maj'  bo  treated  as  ('/«..^),  30,  31,  33,  34. 
specific  performance  of,  when  decreed,  15,  16. 
to  make  road  and  arcliway,  enforced,  16. 

does  not  bind  V.  as  to  width,  96. 

except  in  general  building  scbcmo,  96. 
"  good  and  sufficient,"  96. 
V.'s  inability  to  perform,  16,  133. 

UNDIVIDED  SHAEE, 

compensation  on  sale  of,  instead  of  entirety,  145. 
instances,  9. 

UNFAIENESS 

in  particulars,  instances  of,  14. 

"UNWILLING,"  310—312. 

USE  AND  OCCUPATION.    See  Occupation. 

USUAL 

covenants,  30,  71,  72. 

designation  of  property  misleading,  17. 


VACANT  POSSESSION.     See  Possessio.x. 

VALUATION, 

agreement  for,  ineffectual  through 

death  of  Y.  before  choosing  method,  187. 

price  being  left  uncertain,  187. 

refusal  to  appoint  valuer,  186. 

revocation  of  appointment,  186. 

umpire  not  being  appointed  by  valuers,  186. 

variation  in  method  of  valuation,  186. 
arbitration  distinguished  from,  185,  186. 
condition  for  sale  of  projoerty  at,  185. 
Court  will  not  set  aside,  186. 
"  fair,"  agreement  to  sell  at  a,  185. 
furniture,  187,  188. 

injunction  compelling  V.  to  allow,  188. 
mis-statement  as  to,  24. 
obstruction  by  V.  to  making,  188. 
of  non-essential  adjuncts,  187,  188. 
plant  and  machinery,  187. 
P.  telling  valuer  he  would  not  complete,  188. 
tenant's  fixtures  in  public-house,  188. 
V.  not  bound  to  disclose  result  of,  41. 

VALUE, 

misdescription  of  yearly,  10. 
speculative  statement  as  to,  23,  24. 
statement  of  former  mortgage  as  test  of,  14. 
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VAEIATION, 

between  parcels  in  title  deeds  and  in  particulars,  244, 
parol,  161 — 169.     And  see  Parol. 

VENDOR, 

bidding,  on  sale  "  without  reserve,"  177,  178. 
not  usually  a  ti'ustee  for  P.,  89. 
obstructing  valuation,  188. 
so  described,  but  not  named,  in  contract,  378. 
with  partial  interest,  135,  136. 

YENDOR  AND  PURCHASER  SUMMONS.    See  Summons. 

VENDORS 

selling  as  tenants  in  common,  one  having  no  title,  133. 

VERIFICATION 

of  abstract.     See  Abstract. 

"VOID," 

meaning  of  word,  306,  309, 

VOLUNTARY  DEED, 

condition  as  to  invalidity  of,  225. 

making,  commencement  of  title,  231. 
non-revocation  of,  presumed  from  recital  twenty  years  old  of  sale  under 

the  deed,  233. 
subsequent  consideration,  presumption  as  to,  197. 


WAIVER, 

by  purchaser, 

effect  of  words  "without  prejudice,"  248,  252,  274,  278,  315. 
of  requisitions,  251 — 257,  314,  316.     A^id  see  REQUISITIONS, 
right  to  escape  payment  of  interest  by  ai:)propriation,  293. 
obtain  compensation,  255. 
recover  deposit,  348. 

rescind  for  delay  in  delivery  of  abstract,  248,  249. 
by  vendor, 

by  bringing  action  for  specific  performance,  315. 

unreasonable  delay,  316. 
delivery  of  supplemental  abstract  is  not,  311. 
of  right  to  rescind  under  condition,  311,  314 — 317. 
treat  requisitions  as  waived,  257. 

time  for  completion  as  essential,  278,  279. 
in  pleadings,  of  requisition,  316. 
of  breach  of  covenant  by  other  than  lessor,  239. 
condition  as  to,  237 — 239. 
of  continuing  breach,  239,  240. 
pro  tanto,  by  extension  of  time,  278. 

WALL, 

misdescription  as  to,  13,  113, 

WASTE.    See  Deterioration. 

WATER, 

drain  delineated  on  plan,  96. 

misdescription  as  to  sujiply  of,  essential,  113. 

right  of,  not  generally  n  patent  defect,  37,  55. 

"well  supplied  with,"  when  misdescription,  25,  26,  113. 
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watercoue>;e, 

liability  to  keep  up,  essential  defect,  116. 

uudiselosod,  essential  defect  on  sale  of  "  building  land,"  115. 

WATERWORKS, 

misdescription  as  to  rental  of,  306. 

WAY, 

footway,  omission  to  mark,  on  plan,  4  j. 

absence  of  right  of,  on  sale  of  arable  land,  36. 

existence  of  right  of,  essential  defect,  115. 

right  of,  reserved  though  not  expressed  in  convej-ance,  when,  94. 

WILFUL  DEFAULT,  283,  284. 

WILFUL  REFUSxVL,  283,  295. 

WILL, 

not  registered  in  Middlesex,  240,  241. 
probate  of,  V.  must  produce  copy,  330. 

WINDFALLS 

belong  to  P.,  300. 

"WITHOUT  PREJUDICE,"  248,  252,  274,  278,  315. 

WOODLAND, 

compensation  for  misdescription  of,  144. 
misdescription  as  to  produce  of,  13,  54. 


YEARLY  TENANCY, 

described  as  tenancy  at  will  from  year  to  year,  11. 
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STEVENS  AND  SONS, 

LIMITED. 

119  &   120,   CHANCERY   LANE,   LONDON,  W.C. 
Freeth's  Guide  to  the  New  Death  Duty  chargeable  under 

Part  I.  of  the  Fiimnco  Act,  IJS'Ji.  Witli  an  luti-oductioii  :iiiil  an  Ai)i)i'iuli.\  cniitaiiiing 
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(^oiitrollor  of  Lof^acy  and  Succession  Duties,  and  Joint  Edit(]r  of  "  'J'revor's  Taxus  on 
Succession."      Jttwi/  Hit).      ISI'l.       I'riri's.Cy/.  r/ot/i. 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence. — By 

WILLIAM  VVII-LS,  Barrister-at-Law.     Jlriti;/ Svo.     1894.     J'rice  lOs.  Gd.  c/oth. 

Pollocks    Principles  of  Contract. — Si.rfk  Edition.     By  Sir 

FKFDERIC'l^  POLLOCK.  Bart..  Barrist.r-at-Law.  Autliorof  "  Tlic  Law  of  Torts," 
••  A  Di^'est  of  the  Law  of  Fartnershiii,"  (»v:c.      Ihmij  S/v,.      \H\)\.     I'rur  28.v.  cloth. 

Pollock's  Law  of  Torts :   a  Treatise  on  the  Principles  of 

Obligations  arising  from  Civil  Wrongs  in  tlie  Common  Law. — Fourth  Edition.  By 
Sir  FREDERICK  POLLOCK,  Bart.,  Barrister-at-Law.  Demy  Svo.  rrice  2U. 
cloth.  {Nearly  read;/.) 

Lathom's  Licensing  Acts. — A  Handy  Guide  to  the  Licensing 

Acts.  Witli  Introductlou.  By  H.  W.  LATHOM,  Solicitor,  lioyul  Ylmo.  18!)  L 
Fricc  .5s.  cloth. 

Cripps-Day's  Adulteration  (Agricultural  Fertilisers  and 

Feeding  Stuffs).— By  F.  11.  CRIPPS-DAY,  Barrister-at-Law.  Hoi/al  Vlmo.  1894. 
l-rircris.  cloth. 

Lightwoods  Treatise  on  Possession  of  Land,  with  a  Chapter 

on  the  Real  Property  Limitation  Acts,  18:j;j  and  1«74.  By  JOHN  M.  LIGHTWOOD, 
Barrister-at-Law.     Ihnii/  8ro.     1894.     I'rice  lo«.  cloth. 

Mather's    Compendium    of    Sheriff   Law.— By  Philip  E. 

MATHER,  Solicitor  and   Notary,  formerly  Under-Sheriff  of  Newcastle-on-Tjiie. 

Jtoi/al  Hio.      1894.     Price -Ins.  cloth. 

Williams'  Law  of  Executors  and  Administrators. — Nhith 

EililiO)).     By  the  Hon.  Sir  ROLAND  L.  VAUGHAN   WILLIAMS,  a  Justice  of  the 

High  Court.  2  l^ols.  Roy.  Hvo.  189:5.  Price  SL  IGa.  cloth. 
"  We  can  conscientiously  say  that  the  present  edition  will  not  only  sustain,  but  enhance  the  high 
reputation  which  the  book  lias  always  enjoyed.  The  want  of  a  new  edition  has  been  distinctly  felt  for 
.some  time,  and  m  this  work,  and  in  this  work  only,  will  the  practitioner  now  hud  the  entire  law  relating 
to  exeeutf)rs  and  administrators  treated  in  an  e.ichausti\e  and  authoritative  fashion,  and  thoroug-hly 
brouyht  down  to  the  present  date." — f.atr  .Jounmi. 

Williams'  Law  and   Practice   in   Bankruptcy. — By   the 

Hon.   SIR  ROLAND   L.    VAUGHAN   WILLIAMS,  one   of  the   Ju.stices  of  Her 
Majesty'.s  High  Court  of  Justice.    Si.rth  Edition.     By  EDWARD  WM.  HANSELL, 
Barrister-at-Law.     PoyalHvo.     1894.     Price  20s.  cloth. 
"  This  book  will  now,  if  possible,  since  the  appointment  of  its  distinguished  author  as  Bankruptcy 
Judge,  take  higher  rank  as  an  authority  than  before." — Law  Journal. 

Addison's  Treatise  on  the  Law  of  Torts ;  or  Wrongs  and 

their   Remedies.— .SVivv/ZA    Edition.     By  HORACE  SMITH,  Bencher  of  the  luuer 

Temple,    Metropolitan  Magistrate,   Editor  of    "Addisou   on   Contracts,"   kc,   and 

A.  P.PERCEVAL  KEEP,  Ban-ister-at-Law.    Jioy/il  Hro.     189:5.    Price  U.lH.i.  cloth. 

"As  an  exhaustive  dise&t  of  all  the  cases  which  are  likely  to  be  cited  in  practice 

it  stands  without  a  rival." — Paw  Journal. 

Addison's  Treatise   on   the   Law   of    Contracts.  —  Ninth 

Edition.       By    HORACE    SMITH.    Benclier  of   tlie    Inner    l'enij)lu,    M(!troi)oIitau 
:Magistrate,    assisted    hy    A.    1'.    PERCEVAL    KEEP,     of    tliu    Midland   Circuit, 
Barrister-at-Law.      Royal  Hro.      1S!)-J.      {W'.rl  puijes).     Price -'l.  Ws.  cloth. 
"A   satisfactory  guide   to  the  vast  storehouse  of  decisions  on  contract  law." — 
p  Solicitors'  Journal.  <x 

*»*  A  Catalogue  of  Xew  Law  Works  pout  free  on  application. 
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STEVENS  AND  SONS,  LIMITED,   119  &   120,  CHANCj^ki   i.AiNi^,  i^uauuin. 


Humphreys'  Parish   Councils.— Tlie  Law  relating  to  Parish 

Couucils,  lioiug  tho  Local  (ioveriimont  Act,  lS9i  ;  witli  au  Apiiendix  of  Statutes, 
together  with  ';ni  Introduction,  Notes,  and  a  Copious  Index.  Siroiid  I'jht.ioii.  By 
GEORGE  HUAirHRF.YS,  Barrister  at-Law,  Joint  Author  of  "  Tlie  Law  of  Local 
and  Municipal  Goveriiinont,"  by  Bazalgettc  and  Humphreys.  Itoijal  8ro.  1895. 
1')  ice  10»-.  clotlt. 

The  Annual  Statutes  of  Practical  Utility,  1894.— Arranged 

with  Notes  in  continuation  of  Cliitty's  Statutes.     15y  J.  M.  LELY,  Barrister- at-Law. 

Moi/(/lSro.     1894.     I'rIarlOs.  .scirn/. 

Odgers'   Principles    of  Pleading  in  Civil   Actions,    with 

Observations  on  Indorsements  on  Writs,  Trial  without  Ph'adiugs,  and  other  Business 
Preliminary  to  Trial.  .Vcowr/  Edifioii.  By  W.  BLAKE  ODGERS,  LL.D.,  Q.C., 
Author  of '"A  Digest  of  the  Law  of  Libel  and  Slander."  Dcimj  divo.  1894.  Frice 
\Qs.Qd.  cloth. 

Wright's  Law  of  Principal  and  Agent.— By  Emu  Blackwood 

WEIGHT,  Barrister-at-Law.     Ueiii;/ Hro.     1894.     I'r ice  l^s.  cloth. 

Palmer's  Winding-up  Forms  and  Practice. — A  Collection 

of  Forms  and  Precedents,  with  Notes  ou  the  Law  and  Practice  under  the  Companies 
Acts,  1862  to  1890,  and  the  Rules  thereunder.  Hecond  Edition.  By  FRANCIS 
BEAUFORT  PALMER,  Author  of  "Company  Precedents,"  &c.,  assisted  by  FRANK 
EVANS,  Barristers-a,t-Law.  Jiot/alSvo.  1893.  Price 'Ms.  cloth. 
"  It  is  simply  invaluable,  not  only  to  company  lawyers,  but  to  everybody  connected 
with  companies." — Financial  News. 

Palmer's  Company  Precedents. — Conveyancing  and  other 

Forms  and  Precedents  for  use  in  relation  to  Companies  subject  to  the  Companies 
Acts,   1862  to  1890.     With  Copious  Notes  and  an  Appendix  containing  the  Acts  and 
Rules.  Fifth  Edition.   By  FRANCIS  BEAUFORT  PALMER,  assisted  by  CHARLES 
MACNAGHTEN,  Barristers-at-Law.     Jioi/al  Svo.     1891.     Price 'iQs.  cloth. 
"  In  company  drafting  it  stands  unrivalled." — Law  IHmes. 

Beddoes'  Concise  Treatise  on  the  Law  of  Mortgage. — By 

W.  F.  BEDDOES,  Barrister-at-Law.     Bemi/ 8vo.     1893.     Price  lOs.  cloth. 
"  Compiled  carefully  and  with  discretion." — Law  Times,  June  10,  1893. 

Woodfall's  Law  of  Landlord  and  Tenant. — With  a  full 

Collection  of  Precedents  and  Forms  of  Procedure ;  containing  also  a  Collection  of 
Leading  Propositions.      FiJ'tcoUh  Edition.     By   J.    M.    LELY,  J3arrister-at-Law. 
Po!/aliifo.     1-893.     Price  11.  '[Ss.  cloth. 
"  Every  page  of  this  volume  .shows  tlie  great  care  bestowed  upon  it  by  Mr.  Lely." — Law  Time.^. 

Archhold's  Pleading  and  Evidence  in  Criminal  Cases. — 

With  the  Statutes,  Precedents  of  Indictments,  &c.,  and  the  Evidence  necessary  to 
support  them.  Ticcnti/- first  Editio)i.  By  WILLIAM  BRUCE,  Stipendiary 
Magistrate  for  the  Borough  of  Leeds.     Foijal  Vhno.     1893.     I'rice 'Sis.  6d.  cloth. 

Ellis's  Guide  to  the  Income  Tax  Acts. — For  the  Use  of  the 

English  Income  Tax  Payer.     Third   Edition.     By  ARTHUR   M.    ELLIS,  LL.B. 
(Lond.),  Solicitor.     Royal  Vhno.     1893.     Price  l.".  hd.  cloth . 
"  Contains  in  a  convenient  form  the  law  bearing  upon  the  Income  Tnx."^-Law  Timfs. 

Bourdin's  Exposition  of  the  Land  Tax,  including  the  latest 

Judicial  Decisions,  and  the  Changes  in  the  Law  effected  by  the  Taxes  Management 
Act,  and  by  the  Act  converting  the  Three  per  Cent,  into  Two-and-Three-Quarters 
per  Cent.  Stock,  with  other  additional  matter.  Fourth  Edition,  revised  and  corrected ; 
to  which  has  been  added  a  New  aiul  Exhaustive  Index  by  the  late  FREDKRICK 
HUMPHREYS,  Deputy- Registrar  of  Land  Tax,  and  Digests  of  Cases  decided  in  the 
Courts,  by  CHARLES  C.  ATCHISON,  Deputy- Registrar  of  Land  Tax.  Jtoi/al  l2ino. 
1894.     Price  7*.  6(/.  cloth. 

Ellis's  Trustee  Act,  1893 ;  including  a  Guide  for  Trustees 

to  Investments.  Fifth  Edition.  By  ARTHUR  LEE  ELLIS,  Barrister-at-Law. 
Roi/alVlmo.     1894.      Price  Gs.  cloth. 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine 

Insurance.— By  CHARLES  ROBKIU'  TYSER,  Barrister-at-Law.  J)cin>/  8ro. 
1894.     Price  Ms.  Hd.iliith. 

Bott's  Manual  of  the  Law  and  Practice  in  Affiliation 

Proceedings,  with  Statutes  and  Forms,  Table  of  Gestation,  Forms  of  Agreement    kc 
p  By  W.  HOLLOWAY  BOTT,  Solicitor.     Demy  Vlmo.     1894.     Price  Gn.  cloth.  & 

*^*  A  large  stuck  of  Second-hand  Law  Reports  and  Text-bonks  on  Sale. 


